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PEEFAOE. 


The  interest  manifested  by  the  public  and  the  legal  profession,  as 

^ell  abroad  as  in  the  State  of  California,  has  induced  us  to  present  in 

a  convenient  and  permanent  shape,  the  proceedings  and  evidence  had 

^d  taken  on  the  tnal  of  the  Contestation  of  the  alleged  will  of  the  late 

Horace  BLawes.     The  work  of  preparing  the  testimony  on  the  part  of  the 

<^iite8tant  was  exclusively  entrusted  to  J.  C.  Bates,  but  that  actually 

offered  and  admitted  on  the  hearing  of  the  cause  formed  but  a  small 

portion  of  that  which  was  at  hand  for  use.     The  proceedings,  and  the 

induct  of  the  cause  during  the  trial,  were  mainly  in  the  hands  of  W. 

^-  L.  Barnes.      There  have  been  few  causes  in  the  judicial  history 

of  California  in  which  the  result  has  been  so  generally  approved  by 

public  opinion. 

J.  C.  BATES. 
W.  H.  L.  BARNES. 
Saw  Frinosco,  Feb.  6th,  1872. 


NOTE. 


In  preparing  this  work  for  publication,  care  has  been  taken  to  let 
iiioBe  who  are  curious  enough  to  read  or  refer  to  the  same,  have  just 
I'vltit  it  purports  to  be — ^the  proceedings  as  they  actually  took  place  at 
ixial.    I  have  not  even  attempted  to  correct  the  grammatical  errors  of 
leases.   The  lengthy  and  able  argument  of  my  associate,  in  reference 
the  burden  of  proof,  was  necessarily  omitted,  and  also  the  elaborate 
lent  of  Judge  Pratt,  in  reply. 

J.  C.  BATES. 
Sah  Fbancisco,  February,  1872. 
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THE  CONTESTED  WILL. 


I 
f 


I,  Horace  Hawes,  of  the  City  and  County  of  San  Francisco,  State 
of  California,  United  States  6f  America,  do  make  and  ordain  this  my 
last  will  and  testament  in  solemn  form,  and  I  do  hereby  reyoke  and 
annul  all  other  wills,  codicils  or  testamentary  dispositions  by  me  ex- 
ecuted or  made  prior  to  the  date  thereof: 

THE  MONT  EiOLE  ENDOWMENT. 

Firsi — ^I  ratify  and  confirm  in  all  its  parts  the  deed  of  conyeyance 
and  foundation  bearing  date  October  31st,  a.  d.  1870,  by  me  made  to 
Albert  Dibblee  and  others.  Mission  block  No.  44,  situated  in  the  City 
and  County  of  San  Francisco,  State  of  California,  in  trust  for  the  estab- 
^shment  and  maintenance  of  the  institution  to  be  called  by  the  name  of 
the  Chamber  of  Industry. 

Second — I  also  hereby  ratify  and  confirm  in  all  its  parts  the  deed  of 
wnyeyance  and  foundation  bearing  date  the  24th  of  February,  1871, 
by  me  made  to  Horatio  Stebbins  and  others,  of  my  Redwood  farm  and 
certain  property  situated  in  the  City  and  County  of  San  Francisco 
foresaid,  in  trust  for  the  establishment  and  maintenance  of  an  institu- 
tion of  learning  and  science,  to  be  called  Mont  Eagle  University.    And 
*^  is  mjr  will  that  the  said  two  deeds,  and  the  grant,  conveyance  and 
^^position  of  the  property  contained  and  expressed  in  each  of  them  in 
*>toner  and  form,  upon  the  trusts  and  in  all  things  according  to  the 
^flditions,  limitations,  restrictions  and  provisions  therein  respectively 
pressed,  shall  and  do  remain  firm  and  stable  forever. 

PROVISION  POR  mS  FAMILY. 

Ajid  whereas,  in  and  by  the  deed  secondly  above  mentioned,  being 

^  <ieed  for  the  foundation  of  Mont  Eagle  University,  certain  lauds 

•J^  therein  granted  and  conveyed,  and  by  the  terms  of  said  deed,  grant 

**^  conveyance,  there  is  and  remains  reserved  to  me  the  power,  by  my 

■•^  >rill  and  testament,  to  subject  all  or  any  part  or  parcel  of  iiie  said 

^ds  and  property  to  the  payment  of  any  annuity,  charge,  sum  or 

wws  of  money,  to  be  paid  out  of  the  annual  rents,  issues  and  profits, 

<s  ^et  income  thereof,  in  such  amounts,  at  such  times,  and  to  such 

f^^n  or  persons  as  I  (the  grantor  of  said  property  in  said  deed  named), 

tt  Diy  last  will  and  testament  may  designate,  or  otherwise  by  such  will 

to  deyise  or  dispose  of  all  or  any  part  or  parcel  of  said  land  and  prop- 

Therefore,  in  exercise  of  the  power  so  reserved,  I  do  by  this,  my 
Ittt  will  and  testament,  order  and  direct  that  the  lots  and  land  granted 
*nd  conveyed  in  the  aforesaid  deed,  for  the  foundation  of  Mont  Eagle 
Pniversity,  except  Eagle  Hill  lot — designated  as  '*  University  Grounds" 
^be  subjected  to  and  charged  and  encumbered  with  the  payments 
i&entioned  and  specified  in  the  five  clauses  hereinafter  next  following^ 
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and  numbered  one,  two,  three,  four  and  five,  to  be  reserved  and  paid 
out  of  the  annual  rents,  issues  and  profits,  and  net  annual  income  of 
the  said  lots  and  lands,  and  not  otherwise  named. 

One — To  my  wife  Caroline,  $2,500  per  annum,  to  be  paid  yearly, 
quarterly,  or  monthly,  as  she  may  elect,  to  commence  at  the  date  of 
my  decease  and  continue  for  and  during  her  natural  life. 

Two — To  my  son  Horace,  $3,600  per  annum,  to  commence  when  he 
shall  arrive  at  the  age  of  twenty-one  years  and  continue  for  and  during 
his  natui*al  life. 

Three — To  my  daughter  Caroline,  $1,200  per  annum,  to  commence 
at  the  date  of  decease  and  continue  until  she  shall  arrive  at  the  age  of 
twenty  years,  and  thereafter  $3,000  per  annum,  to  continue  for  and 
during  the  period  of  her  natural  life.  The  payments  to  my  said  son 
and  daughter  to  be  yearly,  quarterly,  or  monthly,  as  may  be  most  con- 
venient to  them.  The  annuities  granted  to  my  wife,  son  and  daughter 
are  upon  condition,  and  with  the  qualification,  that  neither  such  an- 
nuity, nor  any  part  of  it,  or  any  interest  therein,  is  to  be  transferable, 
alienable,  or  in  any  manner  liable,  to  be  pledged  or  incumbered. 

Four — To  Mrs.  Mary  Hawes,  widow  of  my  deceased  friend.  Rev, 
Lawrence  Hawes,  $6,000,  to  be  paid  in  instalments  of  $1,000  per 
annum. 

Five — Six  thousand  dollars  to  be  paid  into  the  hands  of  my  friend 
and  relation,  Henry  Ullman,  Banker,  resident  in  Racine,  Wisconsin, 
in  trust,  to  be  by  him  distributed  and  paid  out  at  his  sole  discretion 
for  the  assistance  and  relief  of  my  brothers  John  and  Isaac,  and  my 
aged  aunt  Mrs.  Polly  Cutter,  my  father's  sister,  and  other  aged  near 
relations,  if  any  there  be  to  his  knowledge  who  need  it. 

I  give  and  bequeath  to  my  sister  Lydia,  wife  of  Russell  Martin,  to 
her  separate  use  and  control,  independent  of  her  husband,  all  the 
property  I  have  in  Buffalo,  including  a  lot  of  land  standing  on  record 
in  my  name,  and  money  secured  by  a  mortgage  executed  by  French  & 
Gorton.  All  that  belongs  to  me  in  Buffalo,  money,  land  and  security, 
are  her's. 

To  my  son  Horace,  I  also  give  and  bequeath  my  private  library, 
books,  and  all  my  personal  property  not  otherwise  disposed  of. 

Also  to  my  son  Horace,  I  give,  devise  and  bequeath  all  my  interest, 
being  one  undivided  tenth  part  thereof,  in  the  tract  of  land  situated  in 
the  County  of  Monterey,  State  of  California,  aforesaid,  known  by  the 
name  of  Rancho  de  Las  Aromas  y  Agua  Caliente,  to  have  and  to  hold 
the  same  in  trust,  to  use,  manage  and  dispose  of  the  same  in  whole  or 
in  part,  or  the  rents,  issues,  profits  and  proceeds  thereof,  from  time  to 
time,  at  his  discretion  for  the  use,  benefit  and  maintenance  of  his  sister 
Caroline. 

It  is  my  further  will  that  there  be  paid  to  Thomas  E.  Larkin,  my 
errand  boy,  an  orphan  about  twelve  years  of  age  (provided  he  remains 
with  me  until  my  death),  the  sum  of  $500  over  and  above  his  wages.  I 
hereby  appoint  as  guardian  of  the  person  and  estate  of  my  son  Horace, 
Edward  P.  Evans,  late  Professor  in  the  University  of  the  State  of 
Michigan,  have  and  to  hold  the  said  office  of  guardian  and  to  exercise 
the  authority  thereto  belonging,  with  such  powers  and  subject  to  such 
instructions  as  I  may  have  heretofore  or  may  hereafter  communicate 
and  deliver  to  the  said  Evans  in  writing,  which  written  communica- 
tions and  instructions  are  to  govern  his  conduct  in  all  cases;  said  office 
and  guardianship  to  continue  until  my  son  shall  arrive  at  the  age  of 
twenty-one  years.     And  it  is  moreover  my  will,  and  I  order  and  direct, 
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that  no  one^hall  or  can  take  anything  bj  or  under  my  will,  who  shall 
claim  or  recover  anything  in  opposition  thereto,  or  to  any  disposition 
therein  contained,  or  who  shall  aid  or  abet  any  other  person  in  so 
doing. 

(his   burial  place   Ain)   MONUMENT.) 

It  is  my  will  that  npon  my  decease  my  body  be  buried  or  entombed 
on  my  Redwood  farm,  on  the  northwesterly  slope  of  Eagle  Hill;  that 
the  grave  or  tomb  be  finally  covered  with  a  very  thick  block  of  Scotch 
gpranite. 

It  is  further  my  will  and  earnest  desire  and  request  that  no  other 
monument  shall  be  built  to  my  memory  there  or  elsewhere,  until  the 
expiration  of  one  hundred  years  from  the  time  of  my  decease. 

Finally,  I  do  hereby  appoint  to  be  executor  of  this,  my  last  will 
and  testament,  Albert  Hart,  (at  present  Librarian  in  the  new  San 
Francisco  Law  Library),  and  in  case  of  said  Hart's  decease,  or  of  his 
inability  or  refusal  to  act,  then  I  do  appoint,  to  succeed  in  the  place 
and  stead  of  said  Albert  Hart,  as  my  executor,  Edward  E.  Sherburne, 
both  above-named  being  of  the  City  and  County  of  San  Francisco. 

Signed,  executed  and  declared  as  and  for  my  last  will  and  testa- 
ment, in  the  City  of  San  Francisco,  on  the  2d  day  of  March,  1871,  in 
{oesence  of  the  undersigned  witnesses,  who,  at  my  request,  and  in  my 
presence  and  presence  of  each  other,  have  hereunto  subscribed  their 
names  as  attesting  witnesses. 

HORACE  HAWES. 

Executed  as  above  declared  in  presence  of  us,  the  undersigned  at- 
testing witnesses,  by  the  testator  above-named,  who,  according  to  all 
appearance  and  our  firm  belief,  is,  at  the  time  of  such  signing  and  ex- 
eeation^  of  perfectly  sound  mind  and  memory. 

Stillman  N.  Putnam,  San  Francisco. 
Alfbed  Clarke,  San  Francisco. 

Filed  for  Probate,  April  11th,  1871. 
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IlKKI)  OF  rOUNUATION  OF  MO>I  liGU  rxniESFTY. 


yViiy  liol-fi'if,  inmle  iii  the  Cirv  a^i  C.::!.—  if  Sit  rrancisco,  in 
till;  Stiirf!  <if  (.'ulif'irnia,  Ui.ite-1  Stated  -A  JU^^noa.  Thii^  ;-s^tiiy-foonh 
rlay  of  Foliniury,  in  tlift  year  of  our  LjiI  ci-c  tb:-si::i  t:_-bt  iiuudnd 
(iriil  h<.vciity-oiio,  iK-twttii  Hon.i.:E  Hi»-z#,  .:>f  ifce  said  C:r?'an<i  Countr 
i.f  Sun  rViim-hcij,  tlic  jHirtv  of  the  firs:  pan,  atj  i:rJ^:or  herein,  ind 
ll..i;vii..  SiKimiss,  H-.uA.  F.  Davis.  J.  W.  BarrTi-x.  Li-  j.iE  H.  Hvwim, 
nil  of  th'!  City  riii'l  County  of  San  rranoiaco.  aid  E.  P.  Erurs,  bti 
(*rof'vtv)r  in  the  I.'nivcrsity  of  Michigan,  and  no*  itii^pcrarily  leudiif 
in  (ii  rruiiny,  puiliiH  of  the  bc-conJ  pan.  Ki:i>:ti,:''i .-  TLai  :ht-  said  pulf 
of  Ili'T  ijr-t  jirirl,  for  tlio  juiqiosc-  of  tuJowinir,  e»:abi--LiEsr  and  inMD- 
liiitiiii:^'  II  I'liivorsity,  with  the  location,  nauie.  eL:m<.-lcr  and  eoaditiaM 
hen  iiiiifter  nnnlioni:d,  doth  l»y  these  jtre^ei^k^  triTe.  grant,  alien  ud 
eotiviy  liiilo  tint  wiirl  jiurtieH  of  the  st-coud  part,  their  asiiociaies  lali 
Min'i'*!:-.-.orh,  |r)  111!  iiniiriinUd  UH  hereinafter  nieatioctd.  all  that  ceriiili 
ffirni  or  Irui-t  of  liiinl  Hituiitbd  in  the  Countv  of  San  3lateo.  adjoinil 
til.:  town  .>f  l!,..hv..od  Citv,  called  "Redwood  Farm."  and  wMch 
itioK:  ).i.r1ii!n1i.rly  l>onn<1ed  and  described  as  follovs:  Coiumeming 
II  I'oinl.  niiirli>-<l  by  u  hlock  of  ^rnnite  about  three  feet  and  a  half  long, 
l)iii'ti-i:n  itii-lii'it  wiile,  and  ei^dit  inches  thick,  more  or  less,  and  plu«d 
ill  till-  !.;i'r>iin<l  ]i<'r|>cndiciilarly  so  as  to  leave  the  top  a  little  beiowtlM 
Hiji'fai-e  or  ivin  wilh  it,  and  situated  in  the  suuthive^terlr  line  of  tb 
•  oiiiitv  i'oikI  lerxlin;;  from  Siiu  Fmncisco  to  Sttn  Jos<-.  at  its  iutersertiM 
uilli  I'li.^  soiitlierly  line  of  llie  roiid  known  as  the  •■\VLi|.]>le  Road.""! 
the  Kitnie  ih  now  Imveled,  and  being  the  road,  forty  chains  in  leii^<l| 
wliii'h  HiiH  dedi'iuti'd  to  ]>nblie  uHf ,  pursuant  to  the  covenants  in  a  (W-l 
tiiiii  di'i^'l  Tiiixle  mill  executed  by  Soledud  Orto<^  de  Ar^uello,  isdi 
Itaiiioii  Ai-^ii<llo  and  Louis  Antonio  Artruello,  tx'nrin^date  the  twentH 
si'.'oi.d  .liiv  oFdi-toliiT,  IKIl,  iind  recorded  in  the  office  of  the  RecorW 
of  Siui  I'liiTi'isioConnly,  in  Liber  Xo.  12  of  Deeds,  x)a{:e  i{.)3;  tlio  aiu 
point  of  lH';;iniiiti^'  biiirin^'  Mnitli  forty-three  defrreea  east  (S.  43  deg.l 
K.l.onedfi-liain  fnirii  the  nortlieast corner  of  the  Eufrert  tract;  theiieJ 
nitinint,'  iiloii;,' 111'-  smitliweslerly  lint;  of  the  Buid  county  road  siwtlij 
fiirlv-lliree  ili-;,'iees  eiisl.  (S.  -VA  ilej;.  K.),  forty-two  chains 'and  sevenl*-; 
two'lidks  (l-i.TLi  ■-lis.)  to  a  point  n.arked  bv  a  block  of  {rrRiiite  sis  frt£ 
a.id  six  itieh-^s  in  li'ii^'th,  on.,  foot  wi.l.r,  and  ei;,^ht  inches  thick,  mon, 
or  Ie«s,  plai'ed  ]uTpeniliciiliirly  in  the  Ki'W'iid  about  one  half  its  leiit''!- 
below  and  one  half  above  tlie  surface,  and  situated  in  an  an^le  of  tli| 
southerly  line  of  lIic  aforertaid  county  road;  tlience  ahmg  Hie  so  ' 
westerly  lino  of  tlie  Haid  ciiuiity  road  soutli  forty-eifrht  decrees 
thirty  minutes  east  (S.  4H  ilef,'.  ;«»  uiiii.  K.),  seventy  cbaiuii  and  aeve 
thi-ee  links  (70.?;!  clis.)  tit  a  imint  nuirked  by  a  block  of  {jninite  sis 
and  six  inches  in  lenfftli,  twelve  inches  wide  and  eifjht  inches  tliiffe 
more  or  less,  placed  perpendicularly  in  the  ground  about  one  hultil 
its  length  below  and  one  half  above  the  Buiiace,  and  situated  iu  | 
southwesterly  line  of  the  said  county  road;  thence  south  fort>  i 
degi'ees  and  thirty  minutes  west  (S.  4i  dejf.  30  niin.  "W".),  one  hu  i 
and  fifteen  chains  (115  chs.)  to  an  oak  sapling  blazed  and  stand'       i 


le  of  said  McGarvey's  lot,  thirty-five  chains  and  eighty -nine 
)  chs.)  to  an  oak  stake  marked  H.  H.,  from  which  an  oak 
1  B.  T.,  bears  south  twenty-four  degrees  and  thirty  minutes 
deg.  30  min.  E.),  distant  twenty-live  links  (25-100  chs.); 
ight  angles  north  forty-five  degrees  and  thirty  minutes  west 
,  30  min.  W.),  one  hundred  and  thuieen  chains  and  thirty- 
L13.31  chs.)  to  an  oak  tree  twelve  inches  in  diameter,  marked 
nee  north  forty-four  degrees  and  thirty  minutes  east  (N.  44 
Q.  E.),  one  hundred  and  seventy-eight  chains  and  twelve 
L2  chs.)  to  the  aforesaid  described  point  of  beginning;  the 
ses  having  reference  to  the  true  meridian,  the  Tariations  of 
:ic  meridian  being  fifteen  degrees  and  seventeen  minutes 
g.  17  min.  E.),  containing  two  thousand  and  twenty  acres 
leserving  unto  the  said  Horace  Hawes,  his  assigns,  and  the 
I  body  only,  a  certain  parcel  or  portion  of  the  above-de- 
d  lying  contiguous  to  and  surrounding  the  Mansion  House 
cess  of  construction  by  the  said  Horace  Hawes,  on  said  Red- 
n,  namely:  The  land  bounded  on  the  southwest  by  the 
rly  boundary  of  said  Redwood  Farm;  on  the  southeast  by 
isterly  boundaiy  of  said  Redwood  Farm ;  on  the  northeast 
)  be  run  parallel  with  the  aforesaid  southwesterly  boundary 
•m  through  a  point  at  a  distance  of  seventy  rods  northeast 
msion  House,  measuring  from  the  easterly  corner  of  said 
the  northwest  by  a  line  to  be  run  parallel  with  the  south- 
undary  of  said  Redwood  Farm  through  a  point  distant  one 
)d8  northwest  from  the  said  Mansion  House,  measuring  from 
omer  aforementioned;  the  said  Horace  Hawes  reserving  to 
s  assigns  and  his  said  heirs  of  his  body,  at  any  time  within 
rom  this  date,  the  right  to  survey  and  run  off  the  north- 
id  northwesterly  boundaries  of  said  reserved  tract  by  run- 
dering  courses  instead  of  straight  lines,  but  so  as  to  include 
quantity  of  land  than  would  be  included  by  such  straight 
e  said  reservation  of  the  above-described  tract  or  parcel  of 
de  subject  to  the  right  which  is  hereby  granted  to  the  said 
the  second  part,  their  associates  and  successors,  to  take  water,  j 
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Horace  Hawes,  his  assies  and  his  saiJ  heirs,  having  at  all  times  the 
prior  riffht  to  the  use  of  the  water,  rock  and  gravel,  so  far  as  necessair 
for  his  or  their  personal  use  and  convenience;   and  the  privileges 
granted  to  the  parties  of  the  second  part,  their  associates  and  success 
sors,  are  to  l>e  exercised  without  damage  or  prejudice  to  the  necessities, 
work,  huildiugs,  structures  or  improvements  of  said  Hawes,  his  assigns 
or  his  said  hc-irs,  on  or  in  the  use  of  said  reserved  land.     But  it  is  ex- 
pressh'  declared  hereby,  that  the  estate  resen-ed  in  said  tract  is  limited 
and  conditional,  and  is  to  revert  to  the  said  parties  of  the  second  part, 
their  associates  and  successors,  upon  the  condition  and  upon  the  hap- 
pening, of  the  event  that  there  shall  be  in  existence  no  lineal  descend- 
ant oif  the  alx)ve   named  grantor  legally  capable  of  inheriting  the 
same,   in  which  event  the  said  land  and  appurtenances  are  hereby 
granted  and  confirmed  to  said  parties  of  the  second  part,  their  associ- 
ates and  successors,  to  have  and  to  hold  forever,  subject  to  the  trust 
conditions  and  provisions  of  this  deed.     The  said  Horace  Hawes  also 
reserves  the  laud,  which  he,  his  said  heirs  or  assigns,  may  wish  to  occupy 
for  the  construction  of  a  road  not  more  than  eighty  (80)  feet  wide, 
leading  from  the  said  reserved  land  to  the  county  road,  on  one  of  the 
boundaries  of  said  farm,  by  such  route  as  he,  his  said  heirs  or  assigns 
ma}'  within  ten  (10)  years  from  this  date  select  and  survey.     Also,  all 
that  certain  lot  or  })lock  of  laud  situated  in  the  Citv  and  County  of  San 
Francisco,  being  the  northeasterly  half  of  the  block  known  and  de- 
signated on  the  ofhcial  map  as  Mission  Block  number  eight,  more  par- 
ticuhirly  (hrscri])ed  as  follows:     Bounded  by  Folsom,  Harrison  and 
Tenth  streets,  and  southwesterly  by  a  straight  line  running  throng^ 
the  center  of  said  block  eight  from  Folsom  to  Harrison  street,  parallel 
with  Tenth  and  Kleveuth  streets,  excei)ting  the  lot  fronting  on  Hani- 
son  street  belonging  to  the  School  Department,  being  about  half  of  i 
tifty-vani  lot.     Also,  all  that  lot  of  land  one  hundred  and  thirty-seven 
and  a  half  feet  square,  situated  in  the  City  and  Countv-  of  San  Fnui- 
c'lMio,  at  the  southwest  corner  of  Pine  and  Sansome  streets,  known, 
and  on  the  ofhcial  map  designated,  as  fifty- vai-a  lot  numl)er  two  hnn- 
dred  and  five  (205),  being  the  lot  at  present  leased  to  J.  H.  Bluxnen- 
berg.     Also,  all  that  certain  block  of  laud  situated  in  the  City  and 
Cyounty  of  San  Francisco,  known,  and  designated  on  the  official  mipt 
Mission  Block  number  two  (2),  bounded  by  Folsom,  Howard,  Ninth 
and  Tenth  streets.     Also,  all  those  certain  lots  of  land  situated  in  tbe 
City  and  County  of  San  Francisco  aforesaid,  lying  adjoining  each  other, 
and  fronting  on  the  west  side  of  Front  street,  between  Vallejo  W^ 
Green  streets,  being  together  ninety-one  feet  eight  inches  wide  (91  ft- 
8  in.)  in  front  and  rear,  and  running  back  at  right  angles  to,  and  we^ 
erly  from  Front  street,  to  a  depth  of  one  hundred  and  thirty-seven  end 
a  half  feet  (137^  ft.),  being  the  two  lots  known,  and  on  the  official  flUP 
of  the  city  designated,  as  Beach  and  Water  Lots  numbers  nine  (9)»o^ 
ten  (10).  lleserving  unto  the  said  party  of  the  first  part  and  gran  tor  aho** 
named,  the  power,  by  hia  Last  Will  and  Testament,  to  subject  th« 
above  described  land,  or  any  partor  parcel  thereof  (University  Groun* 
excepted),  to  the  payment  of  any  annuity,  charge,  sum  or  suflW  * 
money  to  be  paid  out  of  the  annual  rents,  issues  and  profits,  or  neti»*' 
come  thereof,  in  such  amounts,  at  such  times  and  to  such  person  or  p^ 
sons  as  the  said  party  of  the  first  part  in  his  said  Last  Will  and  Test*" 
ment  shall  designate.     Reserving  also  unto  the  said  gitintor  and  p^^^ 
of  the  first  part  in  all  the  lands  and  property  herein  granted  and  c^^ 
Tqred,  an  estate  coupled  with  the  possession,  and  the  rents,  issuea*^^ 
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profits  thereof,  to  continue  for  and  during  his  natural  life.     Finally, 
reserving  unto  the  party  of  the  first  part  and  grantor  above  named  the 
power,  to  be  exercised  only  by  himself  personally  in  his  lifetime,  by  his 
deed  in  writing,  inter  vivos,  duly  executed  and  acknowledged  as  deeds  of 
conYeyance  of  real  property  are  by  law  required  to  be,  to  change  or 
modify  any  of  the  provisions  of  this  deed,  or  to  revoke,  annul  and  render 
absolutely  of  no  effect,  in  whole  or  in  part,  at  his  option,  or  otherwise 
at  his  option  to  modify  the  grant  and  conveyance  herein  contained  of  any 
or  all  of  the  above  mentioned  or  described  lands  and  property,  or  any 
part  or  parcel  thereof,  or  to  grant  and  convey  the  same,  or  any  interest 
therein  to  any  other  person  or  persons.     To  have  and  to  hold  the  above 
granted  lands  and  property,  subject  to  the  reservations  aforesaid,  unto 
the  said  parties  of  the  second  part,  their  associates  and  successors,  to 
be  appointed  as  hereinafter  provided,  forever.     In  trust  for  the  estab- 
lishment and  maintenance  of  an  institution  of  the  highest  order  for 
the  increase  and  diffusion  of  knowledge  among  men,  to  be  known  by 
the  name  of  Mont  £agle  University,  with  the  intent  that  said  Univer- 
mty  shall  furnish  for  resident  students  the  most  comprehensive  course 
of  instruction,  and  all  the  appropriate  means  and  facilities  for  the  most 
profound,  liberal  and  complete  education  that  now  are  or  hereafter 
may  be  supplied  by  any  university,  or  establishment  for  the  increase 
er  diffusion  of  knowledge,  and  shall  moreover  embrace  and  contain  in  its 
organization  the  six  distinct  professional  and  industrial  departments  of 
Law,  Medicine,  Agriculture,  Mechanic  Arts,  Commerce  and  the  Fine 
Arts;  so  that  therein  young  men  may  be  instructed  and  fitted,  not  only 
for  a  successful  career  in  those  respective  professions  or  callings,  but 
•lio  to  elevate  those  professions  and  callings  in  point  of  dignity  and 
public  respect.     It  is  accordingly  hereby  enjoined  upon  and  confided 
to  the  said  parties  of  the  second  part,  the  survivor  or  survivors  of  them, 
that  they  do,  after  the  expiration  of  two  years,  and  within  ten  years 
iiom  the  date  of  these  presents,  by  and  with  tiie  advice,  concurrence 
tad  consent  of  the  persons  who  for  the  time  being  shall  be  the  Judges 
€l  the  Supreme  Court  of  the  State  of  California,  or  a  majority  of  them, 
i^point  ten  other  persons,  or  such  number  as  with  the  number  of  said 
pttties  of  the  second  part  then  living  will  constitute  fifteen  in  all;  and, 
the  said  appointment  being  made,  and  evidenced  by  deed  duly  ac- 
knowledged and  recorded  as  deeds  of  conveyance  are  by  law  required 
to  be,  the  said  above  granted  land  and  property,  with  and  subject  to 
fte  trust  herein  created,  shall  thereupon  vest  in  said  fifteen  per- 
•cmi,  who,  with  their  successors  to  be  appointed  as  hereinafter  men- 
tbned,  shall  constitute  the  Board  of  Trustees  of  the  said  Mont  Eagle 
ll]u?er8ity,  and  shall  have,  hold  and  administer  the  said  property  for  Uie 
IMKB  and    purposes,    and  exercise  the  power  and  authority,  herein 
specified,  granted  and  limited.    Either  of    the  said  parties  of  the 
iBeond  part,  previous  to  the  organization  of  the  Board  of  Trustees  as 
aforesaid,  shall  have  power  during  his  absence  from  the  State  of  Cali- 
'onua,  to  act  by  a  substitute  or  attorney-in-fact,  by  him  to  be  appointed 
^  an  instrument  in  writing  under  his  hand,  which  said  appointment, 
Ufore  the  substitute  can  act  as  such,   must  be  approved  by  such 
^  the  said  parties  of  the  second  part,  not  less  than  three,  as  shall 
^n  remain  in  the  State  of  California;  such  approval  to  be  endorsed 
^n  the  instrument  of  appointment.     The  above  grant,  donation  and 
Conveyance,  and  the  endowment  and  foundation  of  said  Mont  Eagle 
DiUTersIty,  are  made  upon,  and  forever  remain  subject  to,  the  following 
b 
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specific  conditions,  limitations  and   restrictions:      Firsi — That  from 
other  donations  and  sources  entirely  independent  of  the  herein  granted 
property,  and  of  the  rents,  issues,  profits  and  income  thereof ,  there 
shall  be  raised,  collected  and  expended,  for  the  use,  benefit  and  build- 
ing up  of  the  said  Mont  Eagle  University,  in  the  construction  of  suit- 
able and  necessary  buildings,  the  purchase  of  library  and  apparatus, 
and  in  other  permanent  arrangements  and  improvements,  in  all  things 
conformably  with  this  Deed  of  Foundation,  and  the  conditions,  pro- 
visions and  restrictions  therein  contained,  the  sums  of  money,  and 
within  the  times  following,  namely:    AVithin  fifteen  years  after  the 
decease  of  the  said  grantor  and  party  of  the  first  part,  the  sum  of  one 
hundred  thousand  dollars.     Within  thirty  years  after  the  decease  of 
the  said  grantor  and  party  of  the  first  put,  five  hundred  thousand 
dollars .    \Vithin  fifty  years  after  the  decease  of  the  said  grantor  and 
party  of  the  first  part,  one  million  five  hundred  thousand  dollars,  and 
within  one  hundred  years  after  the  date  of  this  deed,  four  million 
dollars.     And  in  default  either  of  raising,  collecting  and  expending 
the  said  sums  of  money,  in  manner  aforesaid,  or  of  raising,  collecting 
and  expending  the  same  within  the  precise  times  and  periods  aforesaid, 
then  and  thenceforth,  from  the  time  of  such  default,  the  grant  and 
conveyance  of  the  property  in  this  Deed  of  Foundation  mentioned  or 
described,  except  that  portion  hereinbefore  designated  as  "  Universiiy 
GroundH,"  shall  be  ipso  facto  and  absolutely  void,  and  the  proper^ 
aforeHaid  in  this  deed  granted  or  conveyed,  except  as  aforesflud,  shau 
revGii;  to  and  vest  in  such  person  or  persons  as  the  said  grantor  and 
party  of  the  first  port,  by  his  deed,  inter  vivos,  or  by  his  last  will  and 
testament,  shall  appoint,  and  in  defect  of  such  appointment,  in  the 
heirs  male  of  the  body  of  the  said  party  of  the  first  part,  from  him 
lineally  descended,  and  in  defect  of  such  heirs,  in  the  Government  of 
the  United  States  of  America,  for  the  use  of  the  Smithsonian  Institute, 
now  located  in  the  City  of  Washington.     Second — The  location  of  said 
University  shall  be  on  the  hill  on  said  '*  Eedwood  Farm,"  now  known 
as  "  Eagle  Hill;''  and  the  grounds  within  the  present  enclosure  around 
said  **  Eagle  Hill,"  supposed  to  be  about  eighty  acres,  are  to  be  and 
remain  forever  for  the  immediate  occupation  and  use  of  the  Institution, 
and  are  forever  reserved  from  sale,  alienation  or  encumbrance,  and  are 
herein  designated  by  the  name  **  University  Grounds."    Third — ^Thirty- 
five  lots,  containing  each  three  acres,  shall  be  selected,  reserved  and  set 
apart  for  the  use,  occupation  and  residence  of  Professors  and  Instructors, 
and  one  lot  containing  fifteen  acres  shall  be  reserved  for  the  residence  of 
the  President.     These  lots  are  herein  designated  as  ''  University  Lots." 
Provided^  that  the  reservation  of  said  University  Lots  may  be  omitted 
in  whole  or  in  part,  or  if  the  lots  should  be  reserved  and  set  apart,  as 
aforesaid,  they  may  afterwards  be  leased,  alienated  or  otherwise  dis- 
posed of  for  the  benefit  of  the  University,  in  conformity  with  a  decree  to 
that  eifect,  which  the  Electoral  College  shall  have  power  to  enact  or 
make.     Fourth — The  rest  of  the  lands  of  said  Redwood  Farm  shall  be 
subdivided  into  villa  lots  of  convenient  dimensions,  with  suitable  reserva- 
tions for  streets,  roads,  ways,  parks,  and  other  common  grounds  if  need 
be,  all  which  reservations  shall  be  for  the  common  use  of  the  proprietors 
or  occupants  of  villa  lots,  as  well  as  of  the  professors,  instructozs, 
faculty  officers,  students,  graduates  and  members  of  the  University, 
the  which  subdivisions  and  reservations,  however,  as  well  as  the  selec- 
tion and  designation  of  **  University  Lots,"  if  made  prior  to  the  expiration 
of  one  hundred  years  from  date  of  these  presents,  shall  be  subject  to 
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be  clianged  or  modified  at  or  after  the  end  of  that  period.     Fifth — The 
lands  of  Redwood  Farm  (except  the  Uniyersity  Grounds  after  they 
shall  be  occupied  by  the  University),  may  be  leased  out  by  the  Board 
of  Trustees  from  time  to  time  in  such  portions  or  subdivisions,  and 
for  such  term  or  terms  as  the  Board  may  deem  expedient,  but  which 
term  or  terms  in  no  case  shall  extend  beyond  the  period  of  one  hun- 
dred years  from  the  date  of  these  presents,  so  that  at  the  end  of  said 
C'od  of  one  hundred  years  from  the  date  of  these  presents,  every 
e,  contract  or  encumbrance  whatsoever  affecting  the  said  lots  and 
lands,  shall  terminate,  leaving  the  said  lots  and  lands  at  that  date  ab- 
solutely free  and  unencumbered.     At  the  expiration  of  the  aforesaid 
period  of  one  hundred  years,  and  thenceforth  the  said  Board  of  Trus- 
tees, subject  to  the  lawful  rules  and  regulations  established  by  the 
Electoral  College,  shall  have  power,  definitively  and  permanently,  to 
establish  the  plan  of  subdivisions  and  reservations  hereinbefore  con- 
templated, mentioned  and  authorized,  and  shall  have  power  to  sell 
and  convey  the  said  villa  lots  in  fee  simple  or  otherwise,  or  to  lease 
out  and  demise  the  same,  or  otherwise  dispose  thereof  for  the  use  and 
benefit  of  the  University.     Siocth — That  portion  of  the  property  above 
granted  which  is  situated  in  the  City  and  County  of  San  Francisco  is 
to  be  leased  out  from  t^e  to  time  for  the  benefit  of  the  University,  but 
shall  never  be  sold,  alienated  or  encumbered  otherwise  than  by  leasing 
as  aforesaid;  nor  shall  any  lease  or  demise  ever  be  made  for  a  term  longer 
than  one  hundred  years;  nor,  until  the  expiration  of  fifty  years  from  this 
date,  shall  any  lease  or  demise  be  made  for  a  term  longer  than  twenty 
years;  and  after  the  expiration  of  fifty  years  until  the  expiration  of 
one  hundred  years  from  this  date,  no  lease  or  demise  shall  be  made 
for  a  term  longer  than  fifty  years.     Seventh — The  annual  rents,  issues 
and  profits  and  the  entire  proceeds  and  income  of  all  the  lands  and  prop- 
erty herein  granted  are  to  be  applied  and  used  solely  for  the  establishment 
and  maintenance  of  the  course  of  instruction  in  said  Mont  Eagle  Uni- 
▼exsity  forever;  and  the  proceeds  of  any  sales  which  may  be  made  of  said 
▼ilia  lots  at  Bedwood  shall  be  permanently  funded  or  invested,  and 
the  interest  and  income  only  (keeping  whole  the  capital),  shall,  from 
time  to  time,  be  expended  and  applied  for  the  same  purpose.    Eighth — 
The  Board  of  Trustees  of  Mont  Eagle  University  shall  permanently 
consist  of  fifteen  members  as  aforesaid,  and  vacancies  which  may  occur 
from  death,  resignation,  refusal  to  serve,   incapacity,   or  from   any 
cause,  shall  be  filled  by  appointments  to  be  made  by  the  remaining 
members,  which  appointments  (without  prejudice  to  Uie  power  of  the 
appointee  to  act  in  the  interim),  shall  be  subject  to  the  confirmation  or  re- 
jection of  the  Electoral  College  when  it  shall  be  organized  and  assembled 
as  hereinafter  provided.    A  quorum  of  the  Board  of  Trustees,  necessary 
for  the  transaction  of  business,  shall  consist  of  at  least  six  members, 
and  for  any  act  of  the  Board,  except  adjournment,  the  concurrence  of 
at  leflCst  five  members  and  of  a  majority  of  the  members  present,  shall 
be  requisite.     And  the  said  Board,  until  the  said  organization   and 
assembling  of  the  Electoral  College,  shall  have  power  by  standing 
Toles  and  regulations,  or  orders,  to  define  and  determine  what  shall 
wnstitute  incapacity  to  serve  as  a  member  of  the  Board,  and  also  to 
prescribe  a  mode  of  assembling  the  Board,  and  the  manner  of  con- 
uoeting    its    sessions    and  proceedings,  and  shall  also  have  power, 
vnder  and  subject  to  the  provisions,  conditions,  limitations  and  restric- 
^ons  herein  contained,  to  ordain  rules  and  regulations  for  the  estab- 
Uunent  organization,  maintenance  and  government  of  the  University; 


IX  DEED  OF  FOUNDATION 

of  all  which  rules,  regulations  and  orders,  a  permanent  record  shall  be 
kept  under  the  title  of  ''Ordinances  of  Mont  Eagle  Uniyersity,"  all 
which  ordinances' of  the  Board  of  Trustees  shall  be  subject  to  amendment 
and  repeal  by  the  Electoral  College.     Ninth — The  Board  of  Trustees, 
under  and  subject  to  the  provisions,  conditions,  limitations  and  restrio* 
tions  herein  contained,  and  subject  to  the  Statutes  enacted  by  theEleO' 
toral  College  in  conformity  therewith,  are  charged  with  the  adminifltra^ 
tion  of  the  herein  granted,  and  all  other  property  of  the  UniTersity, 
and  the  management  of  its  financial  affairs.   The  said  Board  shall  also 
appoint  the  President,  Professors,  Instructois,  and  other  employ£8  of 
the  XJuiyersity,  until  some  other  mode  of  appointment  shall  be  pro- 
vided by  the  Statutes  of  the  Electoral  College.    The  services  of  the 
members  of  the  Board  of  Trustees,  as  such,  are  to  be  giatuitonB,  and 
the  acceptance  of  the  office  is  to  be  deemed  subject  to  that  condition. 
Tenth — From  and  after  the  organization  and  assembling  of  the  Electoral 
College,  that  body  shall  have  power  to  ordain  and  establish  laws,  rules 
and  regulations,  not  inconsistent  with  the  conditions,  limitations,  re* 
strictious  and  provisions  herein  contained,  for  the  establishment,  main^ 
teuance,  management  and  government  of  the  said  Mont  Eagle  Univer- 
sity, of  which  laws,  rules  and  regulations  a  permanent  record  shall  be 
kept  under  the  title  of  "  Statutes  of  Mont  Eagle  University."    The 
Electoral  College  shall  assemble  at  the  University  every  ten  years, 
commencing  the  sessions  on  the  thirtieth  (30th)  day  of   NoTember, 
namely,  in  the  years  of  our  Lord  Jesus  Christ,  indicated  by  the  figures 
or  numbers  ending  with  a  cipher — as,  1880,  1890,  1900,  1910,  and  so 
on  forever.     The  members  shall  consist  of  the  President,  Professors 
and  Electors  of  Mont  Eagle  Univeraity.     Eleventh — Eveiy  accredited 
graduate,  who  in  and  under  the  said  institution  shall  have  pursued  and 
taken  the  regular  prescribed  course  of  science  (embracing  at  least  four 
years  of  resident  study  and  instruction),  and  attained  the  degree  of 
Bachelor  of  Arts,  or  an  equivalent  degree  under  another  title,  and 
shall  also,  and  after  that,  have  spent  at  least  three  years  in  the  pre- 
scribed studies,  reading  and  exercises,  and  also  have  graduated  in  one 
or  more  of  the  said  professional  or  industrial  departments,  shall  re- 
ceive and  have  conferred  upon  him,  evidenced  by  diploma,  the  degree 
and  title  of  Doctor.      After  the  lapse  of  ten  years  from  the  time 
of    receiving    his    said  degree    and  title  of    Doctor,   he  shall  have 
conferred  upon  him,  evidenced  also  by  diploma,  the  additional  degree, 
title  and  office  of  Elector  of  Mont  Eagle  University,  by  virtue  whereof 
he  shall  be  ipso  facto  a  member  of  the  Electoral  College.     Twelfth — The 
Electoral  College  shall  appoint  its  presiding  and  other  officers,  make 
rules  for  the  regulation  of  its  proceedings,  keep  a  permanent  record  of 
its  acts  and  proceedings,  and  inspect  the  credentials  and  determine  the 
fact  of  the  qualification  of  its  members  in  case  of  doubt.     No  session 
of  the  Electoral  College  can  take  place  without  the  presence  of  eighteen 
Electors  at  least,  and  none  of  the  powers  of  the  College  can  be  exer- 
cised without  the  concurrence  of  eighteen  qualified  members,  and  of  a 
majority  of  the  members  present  when  more  than  thirty-five  shall  be  in 
attendance.     Thirteenth — A  permanent  record  shall  be  kept  of  the  vote 
of  each  member  of  the  Electoral  College,  on  all  questions  except  questions 
of  adjournment  from  day  to  day.    Fourteenth — All  matters  and  questions 
affecting  the  management  and  government  of  the  University,  or  the  leas- 
ing, conveyance  or  other  disposition  or  administration  of  its  property, 
not  determined  by  the  provisions  contained  in  this  indenture,  shall  be 
settled  and  determined  by  the  statutes  to  be  made,  enacted  and  estab- 
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lifihed  by  the  Electoral  College,  and  ad  interim,  until  the  first  seBsion 
of  the  Electoral  College,  by  the  ordinances  of  the  Board  of  Trustees. 
Fifteenth — No  honorary  degree  or  title  shall  ever  be  conferred  by  Mont 
Eagle  University,  by  diploma  or  otherwise;  but  every  one  receiving  a 
diploma,  degree,  or  title,  which  the  University  has  power  to  confer, 
miisc  have  become  entitled  thereto  by  resident  study  and  application  to 
the  prescribed  course  of  science  or  learning,  for  the  prescribed  period, 
in  the  institution  itself.  Sixteenth — The  collection  of  books,  pamphlets 
and  other  reading  matter  destined  for  the  Library  of  Mont  Eagle  Uni- 
▼ersiiy,  shall  be  arranged  in  separate  and  distinct  halls  and  depart- 
ments, one  to  be  known  as  the  ''  Vestibule"  and  the  other  as  the  ''  Li- 
brary." In  the  latter  are  to  be  placed  only  such  publications  as,  upon 
a  fall  and  critical  examination  bv  a  Standing  Commission  consisting  of 
Professors  and  Electors  of  the  TJ^niversity,  shall  have  been  approved  as 
useful.  Upon  each  volume  so  approved  shall  be  impressed  in  print  the 
word  Coffnoscimus,  AU  books  in  possesf^ion  of  the  University  must  re- 
main in  the  "Vestibule"  until  they  shall  have  passed  such  examination 
and  approval.  Every  Elector  of  Mont  Eagle  University,  wherever  he 
may  be,  is  er  officio  a  Commissioner  to  examine  and  recommend  to  the 
favorable  consideration  of  the  Standing  Commission  aforesaid,  such 
new  books  and  literary  works  as  shall  come  to  his  notice,  and  he  shall 
deem  worthy  of  a  place  in  the  "  Library."  It  is  hereby  declared  to  be 
the  tme  intent  and  meaning  of  this  Deed  of  Foundation  that  none  of 
the  provisions  therein  contained  are  to  be  deemed  or  construed  as 
merely  directory,  but  all  of  said  provisions  are  and  are  to  be  construed 
as  absolutely  mandatory,  defining  and  limiting  the  powers  of  said  par- 
ties of  the  second  part,  and  of  the  Board  of  Trustees,  Electoral  College, 
and  all  other  authorities  of  Mont  Eagle  University,  in  such  manner  as 
to  cause  the  nullity  of  acts  done  in  contravention  thereof. 

In  witness  whereof,  the  said  Horace  Hawes,  party  of  the  first  part, 
haih  hereunto  set  his  hand  and  seal,  the  date  first  herein  written. 

HORACE  HAWES.       [seal.  ] 

Signed,  sealed  and  delivered  in  presence  of 

Oliver  Eldridoe, 
Lloyd  Baldwin, 
Jahes  Otis. 
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This  Indenture,  made  this  thirty-first  day  of  October,  in  the  year  of 
Our  Lord,  One  Thousand  Eight  Hundred  and  SeTeuty,  between  Hobaci 
Ha  WES,  of  the  City  and  County  of  San  Francisco,  State  of  California, 
party  of  the  first  part,  and  ALbebt  Dibblee,  James  De.  Fbemebt,  Jomr 
Tatlob,  Horatio  Stebbins,  D.  D.  and  Andbew  S.  Hallidie,  also  of  said 
City  and  County,  parties  of  the  second  part,  Witnes8*^(h: 

That  the  said  party  of  the  first  part,  for  the  consideration,  puxpoBe 
and  use  declared  in  the  trust  herein  created,  doth,  by  these  presents, 
giye,  ^^nt  and  conyey  unto  the  said  parties  of  the  second  part,  their 
associates  and  successors  to  be  appointed  as  hereinafter  mentioned,  all 
that  certain  lot  or  block  of  land,  situated  in  the  City  and  County  of 
San  Francisco,  known  and  described  on  the  official  map  as  Miraion 
Block  number  forty-four.,  bounded  by  Harrison,  Bryant,  Ninth  and 
Tenth  Streets. 

To  have  and  to  hold  the  aboye  described  and  granted  land  unto  the 
said  parties  of  the  second  part,  their  said  associates  and  successors, 
(without  the  power  to  sell,  alienate  or  encumber  the  same  or  any  part 
thereof,  except  as  hereinafter  proyided,)  forever;  in  trusty  to  use  and 
occupy  the  said  land,  aud  apply  the  annual  rents,  issues  and  profits 
thereof,  for  the  endowment,  establishment  and  maintenance  of  a  phi- 
lanthropic  institution,  dedicated  and  directing  all  its  operations  to 
the  prevention  of  want  by  means  of  the  protection  of  labor ^  and  thepromih 
lion  of  useful  industry;   which  establishment  shall  be  organized  and 
maintained  under  the  name  of  the  Chamber  of  Industbt,  and,  within 
ten  years  from  the  date  hereof,  shall  be  and  remain  located  upon  the 
above  donated  and  granted  land.     It  is  hereby  confided  to  and  enjoined 
upon  the  said  parties  of  the  second  part,  the  surviyor  or  survivors  of 
them,  or  such  of  them  as  mav  then  reside  or  be  in  the  State  of  Call' 
fomia,  that  they  do,  after  the  expiration  of  two  years,  and  within  ten 
years  from  the  time  of  the  delivery  of  these  presents,  by  and  with  the 
advice,  concurrence  and  consent  of  the  persons  who,  for  the  time  be- 
ing, shall  be  the  Judges  of  the  Supreme  Court  of  the  State  of  Cali- 
fornia, or  a  majority  of  them,  appoint  ten  other  persons,  or  such  num- 
ber as,  with  the  number  of  said  parties  of  the  second  part  then  hving» 
will  constitute  fifteen  in  all;  and  the  said  appointment  being  made, 
and  evidenced  by  deed  duly  acknowledged  and  recorded,  as  deeds  oi 
conveyance  are  by  law  required  to  be,  the  said  above  granted  land, 
with  the  trust  attached,  shall  thereupon  vest  in  said  fifteen  persons, 
who,  and  their  successors,  to  be  appointed  as  hereinafter  mentioned^ 
shall  constitute  the  Board  of  Trustees  of  said  Chamber  of  Industry* 
The  Board  of  Trustees  of  said  Chamber  of  Industry  shall  consist  oi 
fifteen  members,  as  aforesaid,  until  the  expiration  of  thirty  years  froU^ 
the  date  hereof;  at  and  after  which  date,  the  said  Board  shall  ha"^^ 
power  to  increase  their  number  to  twenty-five  by  the  appointment  <^* 
new  members,  to  be  made  by  the  Board  itself.     Both  before  and  a^f^J 
such  increase  of  numbers,  vacancies  in  the  Board  of  Trustees,  whi^*^ 
may  occur  by  death,  resignation,  refusal  to  serve,  incapacity,  or  fira^^ 
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anj  cause,  shall  be  filled  by  appointments  to  be  made  by  the  remain- 
ing members.  The  ordinances  of  the  Chamber  of  Industry,  established 
by  the  said  Board  of  Trustees,  shall  define  and  determine  what  shall 
constitute  incapacity  to  serve  as  a  member  of  the  said  Board,  and  shall 
also  prescribe  the  mode  of  assembling  the  Board,  and  the  manner  of 
conducting  its  sessions  and  proceedings.  A  quorum  of  the  Board  of 
Trustees  shall  consist  of  at  least  twoiifths  of  all  the  members,  and  for 
any  act  of  the  Board,  except  adjournment,  the  concurrence  of  at  least 
five  members  and  a  majority  of  the  members  present,  shall  be  re- 
quisite. Reasonable  notice  of  the  time  and  place  for  meetings  of  the 
!Board  shall  be  given.  A  record  shall  be  kept  of  the  vote  of  each  mem- 
ber on  all  subjects  acted  on  by  the  Board,  except  questions  of  ad- 
journment from  day  to  day.  After  the  number  of  the  Board  of  Trustees 
shall  have  been  increased  to  twenty-five,  the  said  Board  shall  have 
power  to  appoint  from  among  its  members  a  chief  executive  officer  of 
the  Institution,  with  the  title  of  Goverkob  of  the  Chamber  of  Industbt, 
to  hold  office  during  good  behavior  and  the  pleasure  of  the  Board,  who, 
either  alone,  or  with  the  concurrence  of  two  counselors  to  be  named 
and  chosen  by  the  Board  from  among  its  members,  shall  exercise  such 
of  the  powers  of  the  Board  as  may  be  delegated  to  him  by  the  ordi- 
nances of  the  Chamber  of  Industry.  The  services  of  the  members  of 
the  Board  of  Trustees  are  to  be  gratuUouSy  and  the  acceptance  of  the 
office  is  to  be  deemed  subject  to  that  condition,  but  the  Governor  and 
Counselors  shall  receive  such  compensation  as  may  be  provided  by  the 
ordinances  of  the  Chamber  of  Industry,  the  amount  of  such  compensa- 
tion being  first  approved  by  the  persons  then  being  the  Judges  of  the 
Supreme  or  highest  court  of  law  in  the  State,  or  a  majority  of  them. 

The  above-named  grantees  and  parties  of  the  second  part,  before 
the  organization  of   the  Board  of  Trustees,  may  exercise  such  of  the 
powers  herein  granted  to  the  said  Board  of  Trustees  as  there  may  seem 
to  be  urgent  need  of,  including  such  improvements  of  the  property  as 
they  may  be  prepared  and  have  sufficient  funds  to[make  without  encum- 
bering the  property,  but  shall  not  have  power  to  make  leases  except  for  a 
term  or  terms  which  shall  expire  within  a  period  of  ten  years  from  the 
date  of  these  presents.  The  Board  of  Trustees  of  the  Chamber  of  Indus- 
try, for  the  purposes,  and  under  and  subject  to  the  conditions,  limita- 
tions, restrictions,  rules  and  provisions  herein  contained  and  expressed, 
ihall  have  power  to  administer  and  manage  the  above  granted  and  all 
other  property  of  the  said  Institution,  and  to  establish,  manage,  regu- 
late and  govern  the  said  Chamber  of  Industry.      Of  the  rules  and  reg- 
ulations established  by  the  said  Board  of  Trustees  for  that  purpose,  a 
permanent  record  shall  be  kept,  under  the  title  of  ''  Ordinances  of 
tu  Chamber  of  Industry."     The  Board  of  Trustees  shall  not  have 
power  to  sell,  alienate  or  encumber  the  herein  granted  land,  or  any 
part  of  it,  but  may  demise  the  same,  or  any  buildings  and  improve- 
iQents  thereon,  for  a  term  or  terms,  which,  until  the  expii*ation  of  one 
htmdred  years  from  the  date  hereof,  shall  not  exceed  twenty  years, 
^d  after  the  expiration  of  that  period,  no  lease  or  demise  shall  be  for 
a  term  greater  than  fifty  years;  and  every  lease  or  demise  made  pre- 
^008  to  the  expiration  of  one  hundred  years  from  the   date  of  this 
deed,  shall  expire  and  terminate  at  the  end  of  said  period  of  one  hun- 
^'od  years,  leaving  the  whole  property  then  absolutely  free  arid  unen- 
cumbered by  leases  or  otherwise.     After  the  expiration  of  the  said 
P^od  of  one  hundred  years,  or  before  if  deemed  expedient  and  found 
placable,  the  whole  of  the  above  granted  block  of  land  shall  be 


Xxiv  DEED  OP  FOUNDATION 

built  up  and  improyed  with  permanent  fire-proof  buildings  and  upon 
a  uniform  plan,  by  the  Board  of  Trustees,  which  improvements  may 
be  commenced  as  soon  after  the  expiration  of  forty  years  from  this 
date,  and  prosecutedas  fast  as  the  necessary  money  can  be  raised  for 
the  purpose  without  encumbering  the  property  (land  or  buildings);  it 
^eing  the  intention  of  the  above  named  grantor,  that  after  the  said 
period  of  one  hundred  years,  all  buildings  and  improvements  upon  the 
above  granted  land,  shall  be  the  property  of  the  said  Chamber  of  Indus- 
try exclusively.  It  is  also  the  intention  of  the  said  grantor  and  founder, 
that  the  building  or  buildings  covering  the  said  block  of  land  shall  be 
of  two  or  three  stories  in  height,  the  first  or  ground  story,  consisting 
of  portions  to  be  leased  out  for  the  purpose  of  raising  funds  for  the 
support  of  the  institution,  the  second  floor  being  set  apart  for  the 
Assembly  Chamber,  of!ices  and  bureaus  belonging  to  the  Institution, 
and  the  third  floor  (if  there  be  three  stories)  may  be  for  such  uses  as 
the  Board  of  Trustees  may  find  most  profitable  and  convenient,  it  be- 
ing understood  that  the  Board  will  be  at  liberty  to  place  on  the  third 
floor  such  offices  used  by  the  Institution  as  they  may  deem  convenient, 
on  account  of  being  less  frequented,  or  for  other  reasons.  As  further 
conditions  attached  to  the  above  grant,  and  for  the  regulation  and 
government  of  the  said  Institution  and  Establishment,  the  following 
fundamental  rules,  limitations  and  restrictions  are  presciibed,  to  be 
inviolably  observed  forever.  First  and  foremost,  the  operations  of  the 
said  Institution  must  be  confined  and  steadily  directed  to  the  object 
and  result  hereinbefore  precisely  expressed — which  are,  not  directly  to 
relieve  want,  but  to  prevent  it;  and  to  ameliorate  the  condition  of 
those  who  subsist  by  manual  labor.  Second. — It  shall  be  a  leading 
object  of  the  Institution,  without  compensation  or  reward,  to  procure 
useful  employment  for  all  who  seek  it,  and  to  encourage  and  incite  to 
industry  all  who  are  prone  to  be  idle  or  indolent,  and  to  this  end  its 
special  efForfcs  shall  be  directed,  lliird. — The  efforts  of  the  Institution 
shall  likewise  be  directed  to  procure  that  all  shall  be  instructed  and 
trained  from  childhood  to  some  suitable  occupation,  whereby  they  can 
obtain  an  honest  living.  Fourth, — Systematic  provision  shall  be  made 
by  said  Institution,  gratuitously,  to  instruct  and  inform  the  laboring 
class  in  the  best  plans  and  mode  of  construction  for  their  dwellings, 
barns,  stables,  shops  and  other  buildings,  so  as  to  render  them  most 
healthful  and  convenient  at  the  least  practicable  expense,  and  in  all 
things  else,  as  far  as  practicable,  how  Uieir  labor  can  be  economized 
and  most  effectively  applied;  and  so,  without  lessening  the  industry, 
lighten  the  toils,  and  increase  the  health,  comfort  and  happiness  of  aJl 
classes  of  laboring  men  and  women.  Fifth, — In  said  Institution  shall 
be  continually  collected  and  preserved,  the  most  extensive  and  minute 
statistics  and  information  respecting  every  branch  of  industry,  and  the 
information  thus  collected  shall  be  gratuitously  imparted  in  all  time, 
and  to  all  persons.  Sixth. — To  facilitate  the  operations  of  said  institu- 
tion, it  shall  have  established,  progressively  as  need  and  occasion  re- 
quire, appropriate  and  convenient  departments,  bureaus  and  offices, 
and  an  Assembly  Chamber  of  sufficient  capacity,  in  which  information 
and  instruction  shall  be  regularly  disseminated  by  means  of  public 
addresses  and  lectures;  and  for  the  same  purpose  it  is  also  contem- 
plated, but  not  absolutely  enjoined,  that  ultimately,  printed  books  and 
other  publications  will  be  issued  by  the  Institution. 

After  the  lapse  of  thirty  years  from  the  date  hereof.  Electors  of 
Mont  Eaqlb  UNivsasnT  (an  institution  hereafter  to  be  established  and 
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organized),  who  have  obtained  that  title  by  graduation  in  the  depart- 
ment of  Agriculture  or  the  department  of  Mechanic  Arts  of  said  Insti- 
tution, if  they  can  be  foimd  otherwise  fit,  qualified,  sufficiently  respon- 
sible and  wilhng  to  serve,  shall  be  appointed  to  fill  vacancies  which 
may  happen  from  time  to  time  in  the  Board  of  Trustees  whenever 
there  shall  be  less  than  a  majority  of  the  whole  number  of  members 
already  possessing  the  degree  and  title  of  such  Electors,  but  this  pro- 
vision is  not  to  be  construed  so  as  to  prevent  the  appointment  of  such 
Electors  in  a  larger  proportion  than  a  bare  majority  of  the  whole  num- 
ber, or  before  the  expiration  of  said  period  of  thirty  years,  if  such 
graduates  can  be  found  fit,  qualified,  responsible  and  willing  to  serve, 
as  aforesaid. 

It  is  hereby  declared  to  be  the  true  intent  and  meaning  of  this  Deed 
of  Foundation,  that  none  of  the  provisions  therein  contained  are  to  be 
deemed  or  construed  as  merely  directory,  but  all  of  said  provisions  are, 
and  are  to  be  construed,  as  absolutely  mandatory,  defining  and  limiting 
the  powers  of  said  parties  of  the  second  part,  and  of  the  Board  of  Trus- 
tees of  said  Chamber  of  Industry,  in  such  manner  as  to  cause  the  nul- 
lity of  acts  done  in  contravention  thereof. 

In  Witness  Whereof^  I,  the  above-named  Hobace  Hawes,  Grantor  and 
Foimder,  have  hereunto  set  my  hand  and  seal,  the  day  and  year  first 
above  written. 

HORACE  HAWES.        [l.  s.] 


Stats  of  Califobnia, 
City  and  County  of  San  Francisco. 

On  this  thirty-first  day  of  October,  a.  d.  One  Thousand,  Eight  Hun- 
dred and  Seventy,  before  me,  Samuel  Herman,  a  Notary  Public,  in  and 
for  said  City  and  County,  duly  commissioned  and  sworn,  personally 
appeared  the  within  and  above-named  Horace  Hawes,  whose  name  is 
subscribed  to  the  foregoing  Instrument  as  a  party  thereto,  personally 
known  to  me  to  be  the  individual  described  in,  whose  name  is  sub- 
scribed to,  and  who  executed  the  said  foregoing  Instrument,  and  duly 
acknowledged  to  me  that  he  executed  the  same  freely  and  voluntarily, 
and  for  the  uses  and  purposes  therein  mentioned. 

In  WUne.9s  Whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal,  the  day  and  year  in  this  certificate  first  above  written. 

[l.  8.]  Samuel  Hericak,  Notary  Public. 


REPORT  OF  PROCEEDINGS  ON  TRIAL 


If  PKOBATE  COUET  OF  THE  CITY  AND  COUNTY  OF  SAN  FBANCIPCO. 


November  Tebm,  a.  d.  1871.  ) 

Present,  Selden  S.  Wright,  Judge .  [ 


In  ike  Matter  of  Probating  the  last  Will  and  Testament 

OF 

IJ:ORi^C£:    IlJ%.W£:S,  IDeceased. 


I 


COUNSEL  APPEARING. 


Por  Petitioner,  Frank  Kennedy. 

Por  Contestant,  W.  H.  L.  Barnes  and  J.  C.  Bates. 

For  absent  and  Minor  Heirs,  Chas.  H.  Sawyer. 

For  Trustees  of  Mont  Eagle  University,  Lloyd  Baldwin. 

For  Guardian,  appointed  under  the  Will,  Bartlett  &  Pratt. 

For  other  persons  interested  in  the  Will,  Lloyd  Baldwin.    . 


San  Francisco,  November  14th,  1871. 

The  jury  were  sworn  to  answer  questions  as  to  their  qualifications 
io  sit  as  trial  jurors  in  the  case. 

Mr.  Kennedy  stated  the  nature  of  the  case  to  the  jury,  and  the 
'  special  issues  to  be  tried. 

The  venire  having  been  exhausted,  and  only  eight  jurors  obtained, 
the  Court  ordered  an  additional  venire  to  issue,  returnable  at  2  o'clock 
Ml 

The  Court  [To  the  jury] — We  will  now  take  a  recess  until  two 
o'clock.  In  the  meantime,  gentlemen,  you  will  not  converse  with  any 
pciBon  about  this  case,  and  keep  your  minds  as  nearly  as  possible  from 
lorming  any  opinion  about  the  case,  and  not  suffer  any  person  to  con- 
^«8e  about  it  with  you,  or  in  your  hearing.  [Here  the  Court  took  a 
'^0688  until  two  o'clock.] 

afternoon  session. 

Mr.  Armstrong,  a  juror,  was  excused,  by  consent  of  all  parties, 
"ODi  serving  in  the  case. 

Mb.  Barnes — The  sheriff  has  notified;  counsel  it  will  be  impossible 
^iim  to  have  the  additional  venire  served  so  as  to  get  the  jurors  here 
^ore  ten  o'clock  to-morrow  morning;  and  I  am  going  to  suggest 
^  jonr  Honor,  whether  it  would  not  be  desirable  to  let  the  jurors 
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here  go,  until  ten  o'clock  to-morrow  morning,  and,  on  their  retiring, 
we  can  consider  some  questions  that  have  to  be  determined  preliminary, 
between  the  parties  ;  so  as  to  save  time  of  the  Court,  and  not  keep  the 
jurors  here  unnecessarily. 

The  Court — Gentlemen  of  the  Jury,  you  may  retire,  bearing  in 
mind  the  instructions  given  you  when  you  se2)arated  in  the  morning. 
You  are  not  to  talk  about  this  case,  or  suffer  any  person  to  talk  to  you 
about  the  case,  or  in  your  presence.  Keep  your  minds  as  clear  as  pos- 
sible and  come  to  no  conclusion,  in  any  manner,  until  you  hear  the  tes- 
timony. You  will  now  be  discharged  until  eleven  o'clock  to-morrow 
morning,  when  a  prompt  attendance  is  requested. 

Mr.  Barnes — There  is  one  subject  about  which  there  is  likely  to 
arise  some  discussion,  and  which  may  perhaps  as  well  be  settled  and 
understood  at  this  time  as  any  other.  • 

Messrs.  Pratt  and  Bartlett  are  here  claining  to  represent,  and  in 
point  of  fact  representing,  as  possibly  it  may  be  as  well  to  admit,  one 
Edward  P.  Evans,  concerning  wliom  there  is  this  direction  in  the  will: 
"I  hereby  appoint  as  guardian  of  the  person  and  estate  of  my  son 
Horace,  Edward  P.  Evans,  late  Professor  in  the  University  of  the  State 
of  IVIichigan,  to  have  and  to  hold  the  said  office  of  guardian  and  to  exercise 
the  authority  thereto  belonging,  with  such  powers  and  subject  to  such 
instructions  as  I  may  heretofore  or  may  hereafter  communicate  and  de- 
liver to  the  said  Evans  in  writing,  which  written  communications  and 
instructions  are  to  govern  his  conduct  in  all  cases.  Said  office  of  guar- 
dianship to  continue  until  my  son  shall  anive  at  the  age  of  twenty-one 
years." 

Now  Mr.  Bartlett  announced,  when  your  honor  made  some  inquiry  the 
other  day,  as  to  tlie  length  of  time  this  case  would  probably  occupy,  that 
he  should  have  twenty -one  or  twenty -two  witnesses  to  examine.  Under 
our  view  of  the  case,  and  as  I  believe  the  law  stands,  Mr.  Evans  has  no 
standing  in  Court  to  be  heard  here  for  any  purposes  whatever.  He 
has  no  rights  for  himself,  and  none  which  counsel  can  represent.  He 
is  not  a  contestant  here,  he  is  not  a  pariy  propounding  the  will  for 
probate. 

The  will  is  propounded  by  Albert  Hart,  the  executor  named  ih  the 
will,  and  the  usual  proceedings  have  been  taken  by  him  under  the 
Probate  Law.  The  statute  provides,  section  hye,  chapter  second,  re- 
lating to  the  proof  of  wills  '*  any  pei*son  named  as  executor  in  any  will, 
shall,  within  thirty  days  after  the  death  of  the  testator,  or  within  thirtj^ 
days  after  he  has  knowledge  that  he  is  named  executor,  present  the  will, 
if  in  his  possession,  to  the  Probate  Court  which  has  jurisdiction,  and 
in  case  he  does  not  do  it,  or  in  case  he  has  not  the  will,  any  person 
named  as  the  executor  of  the  will,  though  the  will  is  not  in  his  posses- 
sion, may  present  his  petition  to  the  Probate  Court  which  has  jurisdic- 
tion, praying  that  the  person  in  possession  of  the  will  may  be  required 
to  i>roduce  it,  tliat  it  may  be  admitted  to  jDrobate  and  the  letters  testib- 
mentarj'  may  be  issued  to  him,  that  any  person  having  an  interest  in 
the  will  may  in  like  manner  present  a  i)etition  praying  that  it  may  be 
required  to  be  produced  and  admitted  to  i)robate."  That  is  the  par- 
.  ticular  law  on  the  production  and  tendering  of  wills  to  this  court  for 
probate.  The  executor  named  in  the  will  has  already  taken  the  ne- 
cessary preliminary  steps,  apd  tendered  the  will  with  "his  petition  for 
probate.  One  of  the  heirs  at  law  interested  in  the  estate,  has  brought 
here  and  filed  a  contestation,  as  directed  to  be  filed  by  law,  and  has  set 
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up  certain  matters  in  opposition  to  the  will,  under  the  statute  of  186^. 
Then,  between  the  contestant  and  the  executor  who  propounded  the 
will  for  probate,  issues  have  been  made  and  settled  by  this  Court,  and 
are  now  about  to  be  tried  by  the  jury,  the  executor  on  the  one  side 
and  the  contestant  on  the  other,  unless  other  persons  interested  in 
the  will  appear.     In  this  18th  section,  it  says,  that  any  person  interested 
may  appear  and  contest  the  will.     She  is  the  only  one  who  has  filed  a 
eontestation  here,  and  is  the  only  person  between  whom  and  the 
executor,  there  is  any  contest  whatever.     Mr.  Evans  has  then,  under 
the  statute,  no  standin<^  in  Court  whatever.     He  is  not  a  party  who 
propounded  the  will  for  probate,  nor  is  he  a  person  interested  in  the 
estate.     He  has  no  interest  in  it  whatever  of  any  kind,  nature,  or 
description.     His  nomination  as  guardian  is  a  mere  collateral  thing, 
which  stands  or  falls  by  the  will.     This  issue  has  nothing  whatever  to 
do  under  any  statute  with  Mr.  Evans.     He  never  qualified  as  guardian 
nnder  any  statute.     He  might  come  in  here  and  renounce  his  guardian- 
ship, whenever  the  question  comes  for  him  to  take  possession  of  that 
boy  under  the  will,  and  take  care  of  him  until  he  is  of  that  age  stated 
herein.     Such  a  case  may  be  had  under  the  statute  as  may  disqualify 
Um  from  having  the  care  and  nurture  of  one  of  tender  years.     There- 
fore he  has  no  present  interest  in  the  estate  and  has  no  interest  at 
present  under  the  will.     Therefore  we  object  to  Mr.  Evans  being 
allowed  to  come  in  here  and  be  put  in  a  position  on  this  record,  either 
i&  the  impaneling  of  this  jury  or  in  the  cross-examination  of  witnesses, 
or  from  taking  exceptions,  or  in  conducting  the  case  by  counsel,  in 
my  mode  or  form;  because  if  this  case  shall  be  tried  as  between  the 
oecator  and  contestant  here,  Mr.  Evans  appearing  here  to  be  a  party 
in  interest,  and  having  a  right  to  examine  witnesses  and  take  excep- 
ftms,  Mr.  Evans  then  may  take  an  appeal  to  the  Supreme  Court  of  the 
Sale  of  California  and  insist  upon  a  reviewal  and  upon  a  determin- 
•iioii  by  that  Court  of  exceptions  taken  by  him  in  a  case  in  which  he 
11  a  party  volunteer,  and  has  no  interest  of  any  name,  nature,  or 
dneription.    And  that  is  the  question  I  shall  call  your  Honor's  atten- 
tkmto. 
[After  farther  argument  by  W.  H.  L.  Barnes  and  Mr.  Pratt.] 
The  Court — It  seems  to  me,  gentlemen,  that  the  question  whether 
IhnB.  Bartlett  and  Pratt  have  a  right  to  appear  here,  would  be  a 
:  mation  between  the  executor  and  Messrs.  Bartlett  and  Pratt  and  not 
intwaen  Messrs.  Bartlett  and  Pratt  and  the  contestants  here.     The 
{naunptibn  is  that  the  executor  appears  for  every  one  ;  and  the  pre- 
nn^fcion  also  follows  that   every  person  interested  in  the  will  is 
ItBtemted  in  establishing  the  will.     And  therefore  the  executor  repre- 
Mte  ereiy  person  interested  in  the  will  j)resumptively.     Now  if  the 
tnentor  diooses  to  avail  himself  of  the  assistance  of  Messrs.  Bartlett 
[•inSPiait  while  they  are  on  the  same  side,  and  both  contending  that 
'fbavin.itf  a  valid  will,  I  don't  see  how  any  difficulty  can  arise  between 
'  tten  at  all.     The  statute  provides,  that  if  there  are  absent  parties  or 
^"^^  B  interested  in  the  estate,  it  is  the  duty  of  the  Court  to  appoint 
person  to  represent  them.     They,  being  appointed  to  represent 
&  parties^  have  some  standing  in  Court. 
Xb.  Basves — [Interrupting].     I  will  only  say,  we   have  such  a 

r — Mr.  Sawyer  is  attorney  for  all  absentees. 
Irb  Coubt — Supposing  an  absentee  should  choose  to  employ  his 
A  attorney,  instead  of  the  attorney  appointed  by  the  Court.     He 
Maly  would  have  a  right  to  do  so.     The  question  is,  whether  Mr. 
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Evans  is  an  interested  party  in  the  YriH.    The  will  contains  certain 

provisions — making  him  guardian  of  the  child.  The  father  has  a  right 
to  appoint  a  guardian  of  the  child,  excepting  only  the  prior  rights  of 
the  mother ;  and  I  held  in  making  this  appointment  the  other  day, 
that  Mrs.  Hawes  was  entitled  to  the  custody  of  this  child,  under  the 
general  laws  of  the  State,  whether  she  was  appointed  or  not;  that  no 
appointment  by  her  husband  of  a  guardian  would  interfere  with  that 
maternal  nght.  But  so  far  as  the  case  was  concerned,  until  this  will 
was  established,  she  had  the  right  and  custody  also  of  the  property. 
It  qualifying  in  that  case  that  if  this  will  should  be  established,  why 
the  establishment  of  the  will  would  not  deprive  her  of  the  custody  of 
the  child,  but  it  might  effect  her  rights  as  to  the  property  of  the  child 
coming  from  and  under  the  will  of  Horace  Hawes.  If  established,  I 
think  Mr.  Evans  would  be  entitled  to  the  property  appropriated  to  the 
benefit  of  the  child  under  the  will,  notwithstanding  Mrs.  Hawes  might 
be  entitled  to  the  custody  and  possession  of  the  cluld.  Under  such  a 
state  of  facts  I  think  he  is  a  party  interested  in  the  will.  And  if  he 
were  an  absent  party  it  would  be  the  duty  of  this  Court  to  appoint 
some  person  to  represent  him  in  Court.  I  think  he  has  a  standing  in 
Court.  That  is  unless  the  words  **  party  interested  in  the  estate" 
should  be  limited,  as  Col.  Barnes  suggests,  to  the  heirs  of  the  estate, 
and  not  to  the  legatees  of  the  estate.  I  think  there  is  a  good  deal  of 
plausibility  in  his  argument  that  it  is  limited  to  the  heirs  of  the  estate. 
And  yet  it  has  been  held  in  several  cases  that  it  extended  to  the 
legatees  of  the  estate  as  well.  The  practice  of  this  Court  has  been, 
where  there  are  absent  and  minor  legatees,  to  appoint  parties  to  repre- 
sent them.  Now  whether  that  appointment  would  have  the  effect 
suggested,  of  permitting  the  party  to  make  his  own  bill  of  exceptions, 
and  introduce  his  own  order  of  witnesses,  would  depend  on  circum- 
stances. If  there  is  a  conflict  of  interest  between  the  executor  on  the 
one  hand  and  the  party  thus  claiming  to  hear,  the  Court  would 
allow  any  testimony  to  be  brought  forward  by  the  party  having 
such  a  status  in  Court,  and  allow  a  special  bill  of  exceptions  in  the 
proceedings  had.  There  are  no  plea(&ngs  by  which  he  can  oome  in 
by  any  other  way.  Because  after  the  executor  has  produced  the  will 
he  has  done  all  that  the  legatee  under  the  will  can  demand  at  that 
time..  He  comes  in  and  says  "  here  is  a  valid  virill,"  and  asks  that  the 
will  be  probated.  But  then  there  comes  a  controversy  on  the  other 
side,  stating  that  it  is  not  a  valid  will.  But  he  (Evans)  is  on  the  same 
side  as  the  administrator,  and  his  interest  will  come  in  with  the 
administrator  at  the  close  of  the  proceedings.  I  think  the  party  here, 
under  the  way  he  is  mentioned  in  the  vrill,  is  a  party  in  interest  in  the 
will  and  the  estate,  and  has  a  right  to  be  heard  on  any  point  he  maj 
except  to  in  the  progress  of  the  trial. 

Mb.  Barnes — The  proper  way,  I  suppose,  now  is,  to  wait  until  the 
testimony  is  offered  and  then  take  our  exception  and  have  your  Hon<ff 
rule  upon  it. 

The  Court — Yes,  sir. 

Mr.  Barnes — I  understand  your  Honor  to  decide  now  that  Mr. 
Evans  has  an  interest  in  the  will  ? 

The  Court — Yes,  sir. 

Mr.  Barnes — And  that  he  is  entitled  to  be  heard  here  as  a  party  to 
these  proceedings  ? 

The  Court — A.   Yes,  sir. 
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Mb.  Babnes — ^And  has  a  right  to  offer  testimony  and  make  objec- 
tions and  take  exceptions? 

The  Court — ^Yes,  sir.  But  I  don't  think  I  gave  him  the  right  that 
broad.  But  whenever  he  thinks  his  right  demands  that  he  should  take 
an  exception  to  certain  rulings,  and  the  executor  refuses  to  do  so,  then 
I  will  give  him  the  benefit  or  right  to  make  those  exceptions. 

[Here  the  Court  adjourned  until  to-morrow  morning,  at  11  o'clock.] 

Second  day  consumed  in  argument  and  summoning  jurors. 


THIRD  DAY. 

November  16,  1871. 

The  Court  met  pursuant  to  adjournment,  and  there  not  being  suffi* 
cient  names  in  the  Jury  Books  to  enable  the  County  Clerk  to  comply 
'with  the  order  of  the  Court  heretofore  made,  ordered  that  a  venire 
issue  for  twenty  jurors  to  be  summoned  from  the  body  of  the  County, 
and  not  from  the  bystanders,  and  that  they  appear  in  this  Court  to-day 
at  one  o'clock ;  whereupon  the  Court  took  a  recess  until  one  o'clock, 

p.  M . 

AFTERNOON  SESSION. 

The  Sheriff  returned  the  special  venire  served  upon  sixteen  persons. 
William  McDonald  was  examined  upon  his  voir  dire, 
Mr.  Kennedy  peremptorily  challenges    the   jurors  O'Reilly   and 
McDonald. 

John  Stark  and  Daniel  Green  are  examined  on  their  voir  dire,  and 
accepted;  and  Uie  jury  being  sworn,  Mr.  Kennedy  makes  the  following 
opening  statement : 

Oentlemen  of  the  Jury  :  We  have  here  a  document  purporting  to 
be  the  last  will  and  testament  of  Horace  Hawes,  which  we  expect  to 
prove  to  you  is  such  document.  The  questions  to  be  determined  have 
already  been  read  to  you  ;  the  issues  to  be  tried  here  have  been  settled 
in  regolar  form ;  and  I  will  again  read  them  to  you  for  your  informa- 
tion. The ^r^  question  is  :  was  the  said  Horace  Hawes,  deceased,  of 
•onnd  and  disposing  mind  at  the  time  of  the  execution  of  said 
ilWedwill? 

Second:    Was  said  alleged  will  signed  by  the  said  Horace  Hawes, 
or  by  any  person  in  his  presence,  and  by  his  express  direction  ? 

Third :  Was  said  alleged  will  signed  by  said  Horace  Hawes,  and 
•tteated,  as  required  by  law  ? 

Fourth :  If  the  said  alleged  vrill  was  signed  by  said  Horace  Hawes, 
^  he  sign  the  same  freely,  vrithout  restraint,  undue  influence,  or 
b&udulent  misrepresentation? 

'    These  questions  we  propose  to  prove  in  the  afiirmative  ;  all  of 
*kfim,  to  you. 

Alfbed  Clabke — Called  as  a  vritness  in  behalf  of  the  executor, 
■*oni.    Examined  by  Mr.  Kennedy. 

.  Mb.  Kennedy — If  the  Court  please,  I  will  ask  the  vritness  a  prelim- 
^^  question.  I  wish  to  establish  as  a  matter  of  course,  the  death  of 
'^'  Hawes,  and  his  residence. 
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Q.    Are  you  acquainted  with  those  facts? 

A.  I  cannot  say  that  I  know  of  my  own  knowledge  when  he  died; 
I  didn't  see  him  myself. 

Mr.  Barnes — It  is  admitted  that  Horace  Hawes  died  in  this  city 
and  county,  leaving  an  estate  of  real  and  personal  property,  on  the 
12th  day  of  March,  a.  d.  1871,  and  that  he  was  a  resident  of  this 
county  at  the  time  of  his  death  and  for  many  years  before. 

Mr.  Kennedy — ^If  it  is  necessary  we  will  put  in  our  testimony  by 
some  other  witnesses,  if  the  admission  is  not  deemed  sufficient. 

The  CoiTRT — The  admission  is  sufficient. 

Mr.  Kennedy — (Showing  paper  to  the  witness).  Q.  Have  you 
ever  seen  that  instrument  before? 

A.     I  have  seen  that  before,  sir. 

Q.     Is  that  your  signature  ? 

A.     Yes,  sir,  that  is  my  signature. 

Q.     What  signature  does  that  purport  to  be  up  there  ?    (Showing.) 

A.     That  is  the  signature  of  Horace  Hawes. 

Q.     Did  you  sign  your  name  to  that  at  Mr.  Hawes'  request  ? 

A.     I  did,  sir. 

Mr.  Barnes — I  object  to  the  form  of  the  question.  Let  the  witness 
state  what  transpired. 

Mr.  Kennedy — Q.  How  came  it  that  you  put  your  signatufe  to 
this? 

A.  I  was  requested  by  a  gentleman  to  visit  Mr.  Hawes'  house  for 
the  purpose  of  signing  or  witnessing  a  will,  that  he  said  he  intended  to 
make.   Mr.  Putnam  was  that  gentleman  who  made  that  request  to  me. 

Mr.  Barnes — ^I  move  to  strike  that  out  as  hearsay. 

The  Court — It  is  merely  interrogatory  ;  I  will  overrule  the  motion 
and  give  you  an  exception. 

Mr.  Kennedy — Q.  Did  you  see  Mr.  Hawes  sign  his  name  to  this 
instrument  ? 

Mr.  Barnes^I  object  to  that,  let  the  witness  state,  after  he  went 
to  Mr.  Hawes'  house,  what  transpired  there — that  is  assuming  a  fact 
we  are  here  to  try. 

The  Court — He  has  not  fully  answered  the  first  question  you  asked 
him.     Let  him  exhaust  the  answer  first. 

Mr.  Kennedy — Q.  I  asked  what  you  did  ;  what  transpired  ;  how 
came  you  to  affix  your  signature  to  this  instrument  ? 

A.  I  went  to  Mr.  Hawes'  house  with  Mr.  Putnam  and  saw  Mr. 
Hawes.  He  was  in  bed,  and  called  a  boy  that  was  in  the  room,  and 
desired  him  to  examine  a  certain  coat  that  was  hanging  up  and  fiund 
a  paper  in  it.  The  boy  handed  the  paper  to  Mr.  Hawes,  and  Mr. 
Hawes  opened  it  and  said  he  desired  to  sign  it,  that  that  was  his 
will.  And  he  asked  Mi\  Putnam  and  myself  to  witness  it ;  which  we 
did. 

Q.  Did  he  sign  that  then,  or  did  he  not  ? 

A.  He  signed  it  then. 

Q.  In  your  presence  ? 

A.  Yes,  sir. 

Q.  And  in  the  presence  of  Mr.  Putnam  ? 

A.  Yes,  sir. 

Q.  Did  Mr.  Putnam,  or  did  he  not,  affix  his  signature  as  a  witne 
in  your  presence  at  that  time  ? 

A.  He  did,  sir. 
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Q.  Did  Mr.  Hawes,  or  did  he  not,  appear  to  comprehend  what  he 
was  doing  at  the  time  according  to  the  best  of  yoiir  knowledge  ? 

Mb.  Barnes — I  object  to  that  question. 

The  Court — What  is  the  ground  of  your  objection  ? 

Mr.  Barnes — It  is  improper  in  form. 

The  Court — I  think  you  can  put  it  in  another  shape.  Q.  What  was 
the  condition  of  his  mind  at  that  time  ? 

Mr.  Kennedy — I  will  put  it  in  that  form.  Q.  What  was  the  con- 
dition of  Mr.  Hawes*  mind  at  the  time  he  executed  this  will,  according 
to  your  opinion  ? 

A.  As  far  as  I  could  judge,  he  seemed  to  understand  what  he  was 
doing. 

Q.  Was  there  any  undue  influence  used,  or  misrepresentation  to 
induce  him  to  sign  the  will  in  his  presence  ? 

A.     I  didn't  see  anything  which  would  indicate  such  a  thing. 

Q.  If  such  a  fact  existed  would  you  or  would  you  not  be  likely  to 
see  it? 

A.  If  there  was  any  person  acting  so;  I  should  have  seen  it,  I 
suppose  ;  if  there  was  any  person  present  who  was  controlling  him  I 
should  have  seen  him.  I  didn't  see  any  person  who  was  controlling 
him.  He  appeared  to  act  freely  as  a  man  would  be  likely  to  do  who 
was  signing  a  will  in  view  of  death. 

Q  My  question  has  reference  to  that  particular  time,  to  the  time 
of  signing  ? 

A.  At  the  time  of  signing  I  didn't  see  anything  which  would 
indicate  any  undue  influence  upon  Mr.  Hawes. 

Q.     Nor  any  fraudulent  misrepresentation  ? 

A.     I  saw  nothing  which  would  indicate  that  to  me. 

Q.  Do  you  know  about  what  the  age  of  Mr.  Hawes  was  at  the 
time  of  his  death  ? 

A.     I  could  only  guess.     I  didn't  know  his  age. 

Q.     It  was  over  eighteen  ? 

A.  Yes,  sir.  I  should  say  that  he  was  probably  fifty,  if  not  a  little 
over. 

Mr.  Bartlett — Q.     Did  the  other  witness  sign  in  your  presence  ? 

A.     Yes,  sir. 

Q.    Mr.  Hawes  signed  in  the  presence  of  both  these  witnesses  ? 

A.     He  did,  sir. 

Q.     And  you  signed  in  the  presence  of  each  other  ? 

A.     Yes,  sir. 

Cross-Examination,  by  Mr.  Barnes — Q.  What  day  was  this,  Mr. 
Clarke  ? 

A.  My  impression  is  it  was  the  second  of  March  ;  but  if  you  will 
allow  me  to  look  at  the  will  I  can  tell  you,  because  it  was  dated  correctly. 

Q.  Let  us  see  what  you  recollect  about  it.  You  think  it  was  the 
second  of  March.     What  time  of  the  day  was  it  ? 

A.     About  seven,  or  half -past  seven  in  the  evening. 

Q.     You  say  you  went  to  Mr.  Hawes'  house  vnih.  Mr.  Putnam  ? 

A.     Yes,  sir. 

Q.     WTio  let  you  in  the  house  ? 

A.  I  think  it  was  a  lady  that  was  in  attendance,  or  seemed  to  be  in 
attendance. 

Q.     Do  you  know  her  name  ? 

A.     I  don't,  sir. 
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Q.     Would  you  Igiow  her  again  if  you  saw  her  ? 

A.  Perhaps  I  might  if  she  was  dressed  in  the  same  clothes.  I 
didn't  observe  her  closely. 

Q.     Do  you  know  Mrs.  Hawes  ? 

A.     I  do,  sir. 

Q.     Was  it  Mrs.  Hawes? 

A.     No  sir,  it  was  not. 

Q.     When  you  went  into  the  house  where  did  you  go  ? 

A.  We  entered  the  study ;  and  having  passed  from  the  study, 
went  into  Mr.  Hawes'  bed-room. 

Q.     Was  that  house  on  Folsom  street  near  Tenth  ? 

A.  Yes,  sir,  or  rather  an  addition  to  that  house  as  it  might  appear. 
It  was  not  ihe  main  building. 

Q.     It  was  on  that  property  ? 

A.     Yes,  sir  ;  that  was  the  place. 

Q.     You  went  first  into  the  study  you  say  ;  did  you  sit  down  there  ? 

A.     No,  sir,  I  did  not. 

Q.     Who  showed  you  in  ? 

A.  I  won't  say  with  certainty,  whether  it  was  that  lady  or  whether 
it  was  the  boy. 

Q.     How  old  a  boy  ? 

A.     About  thirteen. 

Q.    Do  you  know  his  name  ? 

A.     No,  I  cannot  say  that  I  do. 

Q.  Do  you  know  whether  or  not  it  was  the  boy  who  had  been  an 
attendant  or  errand  boy  of  Mr.  Hawes  for  some  time  ? 

A.  I  could  not  say  that  with  certainty  because  I  had  not  seen  Mr. 
Hawes  often  previous  to  his  death,  that  is  lately  previous  to  his  death, 
recently  before  his  death. 

Q.  You  passed  then  through  the  study  into  Mr.  Hawes'  bedroom 
on  the  first  floor? 

A.     Yes,  sir. 

Q.     Who  was  in  the  room  when  you  went  in  ? 

A.  Mr.  Putnam  and  I  entered  together  ;  and  the  boy  there  intro- 
duced us,  or  was  called  in  soon  after.  Mr.  Hawes  was  there  and 
nobody  else. 

Q.  When  you  went  to  the  house  and  saw  this  will,  you  saw  nobody 
but  this  woman  that  appeared  to  be  a  servant  or  nurse,  and  a  boy  about 
thirteen  years  of  age.     Were  any  lights  lit  ? 

A.     Yes,  sir. 

Q.     Where  ? 

A.     There  was  a  light  in  the  study,  when  we  went  in. 

Q.     What  kind  of  a  light  ? 

A.     It  was  a  gas  light. 

Q.     What  light  was  there  in  the  bedroom,  if  any  ? 

A.  I  don't  recollect  whether  there  was  a  light  struck  at  that  time 
or  not ;  that  is  at  the  time  we  went  into  the  room  ;  but  if  not  it  must 
have  been  lighted  before  we  went  in.  I  think  there  was  a  gaslight 
burning  in  the  bedroom. 

Q.     Was  there  any  gas  light  burning  there  ? 

A.  That  is  the  impression  that  I  have,  but  I  won't  be  very  certain 
about  it. 

Q.     When  you  went  into  the  room  was  there  any  light  burning  at 
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A.  I  can  only  give  you  my  impression  about  it,  sir.  Think  there 
was  a  light  there.. 

Q.    You  don't  recollect  whether  it  was  gas  or  candle  ? 

A.     I  think  there  was — yes,  sir,  that  is  my  impression  about  it. 

Q.     It  was  gas? 

A.  I  didn't  tax  my  mind,  sir,  whether  it  was  gas  or  a  candle.  I 
think  there  was  a  light  there.  I  won't  say  that  I  can  give  you  any 
more  than  an  impression. 

Q.     Mr.  Hawes  was  in  bed  ? 

A.     Mr.  Hawes  was  in  bed,  yes,  sir. 

Q.     How  many  days  do  you  think  it  was  before  he  died  ? 

A.  I  think  it  was  between  a  week  and  two  weeks;  perhaps  ten 
days. 

Q.     What  was  his  physical  condition  at  that  time  ? 

A.     He  seemed  to  be  weak,  sir  ;  very  weak. 

Q.     Was  he  able  to  speak  out  loud  ? 

A.  He  was  able  to  speak  audible ;  he  could  converse  ;  but 
whether  he  could  speak  louder  than  that  I  don't  know. 

Q.     He  spoke  audibly? 

A.     Yes,  sir. 

Q.     You  mean  he  spoke  above  a  whisper  ? 

A.     Just  about  as  your  honor  spoke  now. 

Mb.  Babnes^— Who  first  spoke  when  you  went  into  the  room  ? 

A.  I  would  not  state  that  certainty,  sir;  I  think  that  Mr.  Putman 
bid  him  good  evening. 

Q.  Well,  Mr.  Putnam  bid  him  good  evening.  What  did  Mr. 
Hawes  say,  if  anything,  in  reply? 

A.     I  comld  not  give  you  the  conversation  that  occurred. 

Q.  Was  there  any  conversation — ^Mr.  Putnam  bid  him  good  even- 
ing.    What  did  he  do  then  ? 

A.     I  think  I  bid  him  good  evening. 

Q.     Did  he  answer  back  to  you  ? 

A.     I  think  he  did. 

Q.     What  did  he  say  ? 

A.  I  cannot  give  that  with  certainty,  sir,  but  my  impression  is 
that  he  answered  back  in  reply,  perhaps,  good  evening. 

Q.  Oh,  perhaps  he  did,  and  perhaps  he  didn't.  I  want  to  know 
as  near  as  I  can,  what  was  said.  You  don't  remember  whether  he 
answered  you  back  or  not  ? 

A.  I  would  not  be  certain  about  his  language,  sir,  or  even  what  he 
did. 

Q.     Are  you  certain  that  he  bid  you  good  evening,  at  all  ? 

A.     No,  sir,  I  won't  be  certain  about  that. 

Q.     What  was  the  next  thing  that  was  said  ? 

A.  As  near  as  I  can  repeat  what  was  said,  it  was  in  substance 
this: — 

Q.  I  didn't  ask  you;  you  have  stated  already,  in  substance.  I 
-want  to  probe  your  recollection  a  little  closer.  What  was  the  next 
thing  that  was  said  or  done  ? 

A.     Mr.  Hawes  said  that  he  desired  to  sign  his  will. 

Q.     Whom  did  he  say  that  to  ? 

A.     Mr.  Putman  and  myself. 

Q.     Did  he  look  at  you  when  he  said  it  ? 

A.     He  did,  sir. 
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Q.     Did  he  address  himself  to  you,  or  to  Mr.  Putnam  ? 

A.     He  spoke  to  us  both,  sir. 

Q.     He  said  he  desired  to  sign  his  will,  very  well;  what  next? 

A.  He  told  this  young  man,  the  boy  that  was  in  attendance,  to 
look  into  the  pocket  of  a  coat  that  was  hanging  up,  and  hand  him  the 
paper. 

Q.     Where  was  the  coat  hanging  up  ? 

A.  It  was  hanging — it  was  on  the  wall  near  the  bed,  or  it  was  on 
a  piece  of  furniture  near  the  bed. 

Q.     Well,  which. 

A.     I  won't  say  which,  sir.     The  coat  was  hanging  up. 

Q.     What  sort  of  a  coat  ? 

A.  I  didn't  look  at  the  coat,  sir;  I  didn't  examine,  and  could  not 
tell  you  what  kind  of  a  coat  it  was. 

Q.  Do  you  mean  to  say  that  the  boy  went  to  the  coat,  and  took 
the  paper  he  showed  you  out  of  the  pocket  of  that  coat  ? 

A.     Yes,  sir. 

Q.     You  saw  that,  did  you  ? 

A.     Yes,  sir.  • 

Q.  Where  the  coat  was  you  don't  know;  nor  what  kind  of  a  gar- 
ment it  was  ? 

A.  It  was  hanging  on  the  wall,  or  on  a  hook,  or  on  a  piece  of 
furniture  near  the  bed,  I  told  you. 

Q.     You  don't  know  which  ? 

A.     I  don't  know  which. 

Q.  But  you  are  positive  the  boy  took  the  paper  out  of  the  pocket 
of  the  coat  ? 

A.     Yes,  sir.  • 

Q.     What  did  he  do  with  it  ? 

A.     He  handed  it  to  Mr.  Hawes. 

Q.     What  next  was  done  ? 

A.  There  was  a  piece  of  red  tape  around  it,  and  Mr.  Hawes  took 
ofFthe  red  tape,  and  opened  the  will. 

Q.     Opened  the  paper? 

A.     Opened  the  paper,  and  read  the  last  clause. 

Q.  W  hat  do  you  mean  by  the  last  clause  ?  The  last  clause  of  the 
will,  or  the  testa tive  clause  ? 

A.     The  latter  part  of  the  will. 

Q.     What  did  he  read,  as  you  remember  ?    What  was  the  language 
of  it,  as  near  as  you  can  remember;  what  was  it  he  read  ? 
*     A.     I  could  not  repeat  that  with  any  degree  of  accuracy. 

Q.  I  don't  ask  you  for  any  degree  of  accuracy,  farther  than  you 
are  able  to  give.  I  want  such  accuracy  as  you  have  got  on  hand  now, 
that  is  all  ? 

A.     I  don't  remember,  Mr.  Barnes. 

Q.     Then,  how  do  you  know  he  read  the  last  clause  of  it? 

A.     I  saw  what  he  was  doing,  sir,  at  the  time. 

Q.  I  know  you  saw  what  he  was  doing,  and  you  saw  him  read  the 
last  clause  of  the  will.     How  do  you  know  it  was  the  last  clause  ? 

A.  Mr.  Putnam  and  I  were  standing  close  to  the  bed;  we  could 
see  what  he  was  doing. 

Q.  You  could  see  what  he  was  doing.  What  was  he  doing  ?  How 
do  you  know  he  read  from  the  paper  at  all  ? 

A.  I  saw  some  of  the  text  at  the  time  that  Mr.  Hawes  signed  the 
will.       ^ 
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Q.     What  part  of  the  text  did  you  see  ? 

A.  I  recollect  seeing  the  oame  of  Albert  Hart.  I  saw  some  lines 
which  were  written  just  above  the  place  where  Mr.  Hawes  signed  the 
will. 

Q.     What  were  those? 

A.  I  could  not  repeat  them  from  memory,  for  I  didn't  tax  my  mind 
with  it  at  all. 

Q.     What  was  the  substance  of  it?    What  was  it  about? 

A.  The  substance  of  it  was  that  this  was  the  will  of  the  testator, 
signed  by  these  witnesses,  or  signed  by  the  subscribing  witnesses  in  his 
presence  and  at  his  request. 

Q.  That  was  the  testative  clause,  and  not  the  last  part  of  the  will; 
that  was  what  he  read,  was  it? 

A.     That  was  read,  too,  sir. 

Q.    Was  that  what  he  read  ? 

A.  My  recollection  ia,  Mr.  Barnes,  that  he  read  some  few  lines, 
perhaps  half  a  dozen  hues  were  written  above  his  signature,  and  those 
lines  I  could  not  now  repeat. 

Q.     Then  what  did  he  do? 

A.     He  signed  the  instrument. 

Q.     What  did  he  sign  it  with? 

A.     With  a  pen,  su\ 

Q.     Where  did  he  get  it? 

A.     My  recollection  is,  sir,  that  I  handed  him  the  pen. 

Q.     Where  did  you  get  it? 

A.  It  was  brought  by  the  boy,  or  by  the  young  man.  There  was 
a  small  table  placed  alongside  of  Mr,  Hawes'  bed.  The  ink  and  the 
pen  were  brought. 

Q.     You  handed  it  tQ  him? 

A.     I  think  I  handed  him  the  pen ;  yes,  sir. 

Q.     Did  you  see  him  write  hk  name? 

A.     I  did,  sir. 

Q.     How  did  he  write  it,  vigorously  and  well,  or  feebly  ? 

A.     With  a  little  weakness,  sir. 

Q.     Did  he  use  any  glasses? 

A.     I  don't  remember,  sir. 

Q.     Do  you  remember  whether  he  had  on  any  glasses  or  not? 

A.     I  do  not. 

Q.     Then  what  was  the  next  thing  that  was  done  ? 

A.     Mr.  Putnam  signed  then. 

Q.     What  was  then  done? 

A.     I  signed  it,  sir. 

Q.     Whereabouts? 

A.     Eight  over  Mr.  Putnam's  signature. 

Q.  Whereabouts  in  the  room;— you  are  speaking  about  on  the 
the  paper — ^you  were  standing  the  last  I  saw  of  you  by  the  bed.  Where 
did  you  go  when  you  signed  it? 

A.     I  stood  right  at  the  same  place,  and  signed  it  on  his  little  table. 

Q.     Did  you  sit  down  to  write  ? 

A.     I  do  not  recollect,  sir. 

Q.     Did  you  see  Mr.  Putnam  write  his  name? 

A.     I  did,  sir. 

Q.     Did  Mr.  Putnam  see  you  write  your's  ? 

A.    I  think  he  did,  sir. 
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» 

Q.  "Was  anything  more  said — ^you  have  gone  through  particularly 
— what  was  the  next  thing  that  was  done  after  Mr.  Putnam  had  signed 
and  you  signed? 

A.  I  wished  to  retire ;  I  had  some  other  matters  that  I  Vanted  to 
do,  and  I  said  to  Mr.  Hawes  I  hoped  he  would  excuse  me ;  that  I 
would  like  to  go.  He  said  that  I  might  stay  awhile.  I  said  I  would 
rather  be  excused  ;  that  I  hoped  soon  to  see  him  out ;  and  he  said  then, 
**you  will  soon  see  me  out.  When  I  come  out  it  will  be  for  a  thousand 
years  or  two." 

Q.  What  was  the  next  thing  that  was  said  ?  What  did  you  say  to 
that  proposal  ? 

A.  I  said  something  in  substance  like  this:  that  he  had  already 
rendered  important  service  in  the  Legislature  and  otherwise,  and  that 
he  might  do  some  service  yet  if  he  should  recover.  He  said:  any  good 
he  had  done  in  his  lifetime  was  not  worthy  of  mention  in  comparison 
with  the  good  that  would  follow  after  his  death. 

Q.     That  the  good  he  had  done  in  his  lifetime  was  not  worthy  to  be 
mentioned  in  comparison  with  the  good  that  he  would  do  after  his 
death?    Go  on  and  give  us  the  words  of  it? 
•  A.     That  was  about  all  the  conversation. 

Q.     What  did  you  say  to  that  ? 

A.     I  retired,  sir. 

Q.     And  you  didn't  say  anything  more  ? 

A.     No,  sir. 

Q.     Who  showed  you  out  ? 

A.     I  went  out  myself,  sir. 

Q.     Did  you  see  this  woman  any  more  ? 

A.     She  was  in  the  room  as  I  went  out. 

Q.     Which  room  ? 

A.     In  the  outer  room. 

Q.     In  the  study  ? 

A.     Yes,  sir. 

Q.  This  person  who  let  you  in  was  in  the  study  when  you  went 
out? 

A.     Yes,  sir. 

Q.  Did  she  go  into  the  room  when  Mr.  Hawes  was  lying  at  all 
while  you  were  there  ? 

A.     I  think  not,  sir. 

Q.     Did  Mr.  Putnam  leave  when  you  did  ? 

A.     No,  sir;  I  left  them  there. 

Q.  Did  you  read  over  the  testating  clause  of  the  will  before  you 
signed  it  yourself  ? 

A.     Yes,  sir,  I  did. 

Q.     Do  you  remember  its  language  ? 

A.  I  cannot  repeat  it  exactly;  I  think  it  runs  that  the  deceased  was 
in  possession  of  sound  mind  and  memory,  or  words  to  that  effect. 

Q.  Let  me  ask  you  if  you  read  this  :**  Executed  as  above  declared 
in  the  presence  of  us,  the  undersigned  attesting  witnesses,  by  the 
testator  above  named,  who,  according  to  all  appearance  and  our  firm 
belief,  is,  at  the  time  of  such  signing  and  execution,  of  perfectly  sound 
mind  and  memory."    Do  you  remember  that  ? 

A.     I  think  that  was  the  clause. 

Q.     Now  at  the  time  you  went  there  to  Mr.  Hawes,  did  you  under- 
d  that  Mr.  Hawes  sent  for  you  to  come  there  as  a  witness  to  that 
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A.     No,  sir,  I  did  not. 

Q.     You  went  simply  because  Mr.  Putnam  asked  you  ? 

A,     Yes,  sir. 

Q.     Previous  to  that  had  you  any  connection  with  Mr.  Hawes  ? 

A.    I  knew  him  slightly. 

Q.     How  long  ? 

A.     Oh,  I  have  known  Mr.  Hawes,  more  or  less,  for  ten  years. 

Q.  At  the  time  you  went  there  to  sign  that  will,  or  while  you  were 
there,  did  any  doubt  or  suspicion  cross  your  mind  from  any  fact  or  cir- 
cumstance you  ever  witnessed,  that  Mr.  Hawes  was  not  of  sound  mind? 
Did  that  idea  occur  to  you  at  all  ? 

A.     No,  sir,  it  did  not. 

Q.  Did  you  have  any  idea  in  your  mind  that  there  was  anything 
the  matter  with  him,  or  that  there  might  be  ? 

A.  I  had  no  idea  that  there  was  anything  the  matter  with  his 
mind. 

Q.  Did  it  occur  to  you  as  at  all  remarkable  that  a  man  of  his  age 
and  wealth  should  be  in  the  condition  in  which  you  described,  in  that 
house  at  that  time  in  the  evening,  with  nobody  but  a  woman  who  served 
him  and  this  little  boy;  and  that  you  should  go  there  at  that  hour  and 
sign  that  will,  and  find  him  there  alone  in  that  condition,  with  neither 
friend  nor  doctor  nor  wife;  did  that  occur  to  you  as  remarkable  ? 

A.  From  what  I  knew  of  Mr.  Hawes  before,  it  did  not  occur  to 
me  to  be  very  remarkable. 

Q.  Why — I  say  why  from  what  you  know  ?  What  had  you  known 
of  Mr.  Hawes  that  should  make  it  not  at  all  remarkable  that  he  should 
be  there  in  that  condition  of  solitude  and  friendlessness,  apx)arently, 
discharging  so  important  and  solemn  an  act  as  this  ?  Now  what  was 
there,  that  you  knew  of  Mr.  Hawes  before  that,  that  led  you  to  think 
that  was  not  at  all  extraordinary  ? 

A.  I  had  seen  Mr.  Hawes  on  those  premises  within  two  years;  a 
little  more  than  two  years  preceding,  a  number  of  times,  and  often 
seen  him  situated  in  the  same  way. 

Q.     Alone? 

A.    Yes,  sir. 

Q.     And  it  didn't  strike  you  as  at  all  peculiar  ? 

A.     It  didn't  then,  because  I  had  seen  him  similiarly  situated  before. 

Q.  Did  you,  when  you  told  him  after  you  had  signed  the  will,  and 
that  you  hoj)ed  he  would  soon  come  out,  and  he  replied  to  you  that 
when  he  went  out,  that  you  would  see  him  come  out,  and  when  he 
went  out,  he  would  stay  out  for  a  thousand  years  or  so;  did  that  occur 
to  you  as  a  remarkable  declaration  on  the  part  of  a  man  in  his  situation  ? 

A.    It  did  occur  to  me  as  remarkable,  sir. 

Q.     In  what  respect  ? 

A.    It  seemed  to  me  to  be  a  bold  expression  in  view  of  death. 

Q.    What  do  you  mean  by  a  bold  expression  ? 

A.  I  believe  that  most  men  hesitate  to  die,  and  that  expression 
of  Mr.  Hawes  didn't  seem  to  exhibit  any  unwillingness  to  die;  and,  in 
that  respect,  I  thought  the  expression  was  a  bold  one. 

Q.  How  do  you  mean  it  did  not  exhibit  any  unwillingness  to  die, 
when  he  said  I  will  come  out,  and  when  I  come  out,  it  will  be  for  a 
thousand  years  or  so — what  did  you  understand  him  to  mean  by  that, 
if  anything  ?    What  idea  did  that  convey  to  your  mind  ? 

A.  It  conveyed  this  idea,  that  he  would  only  be  carried  out  from 
his  hoii8e«  and  when  he  was  taken  out,  he  would  be  taken  out  dead, 
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and  this  absence  from  his  house  would  be  for  a  thousand  years,  or 
longer,  or  an  indefinite  time. 

Q.  That  was  the  only  idea.  Now  didn't  it  occur  to  your  mind  that 
that  was  a  very  peculiar  remark  for  a  man  to  make,  as  you  supposed  in 
a  dying  condition,  soon  to  go  ? 

A.     It  was  peculiar,  sir. 

Q.  That  was  the  only  remark  that  he  made  about  the  future  is  it, 
at  all,  to  you  ? 

A.     Yes,  sir. 

Q.  And  from  that  he  proceeded  to  speak  of  what  he  had  done  for 
mankind  in  his  lifetime.  What  did  you  allude  to  in  what  you  spoke 
of;  did  he  mention  anything  particular  that  he  had  done  for  mankind? 

A.     No,  sir. 

Mr.  Baldwin — I  didn't  understand  him  to  say  that  Mr.  Hawes 
claimed  that  he  had  done  anything  in  his  lifetime.  What  was  said, 
was  called  forth  by  a  remark  of  the  witness.  The  witness  82)oke  of  the 
good  he  had  done,  and  he  answered  right  after  that. 

Mr.  Barnes — I  understand  him  to  say  that  Mr.  Hawes  then  said 
that  all  he  had,  all  the  good  he  had  done  in  his  lifetime — that  is  the 
substance;  I  don't  give  the  exact  language — would  be  eclipsed  by  what 
he  was  going  to  do  after  his  death. 

A.     In  substance,  that  is  the  reply. 

Q.     What  did  you  say  about  the  good  he  had  done  ? 

A.  I  said  to  Mr.  Hawes  that  he  had  performed  some  useful  service 
in  the  Legislature  and  otherwise,  and  that  I  hoped  that  he  would  re- 
cover his  health,  and  get  out  again;  and  he  replied  that  the  good  he 
had  done,  or  any  good  he  had  done  in  his  lifetime,  was  not  worth 
mentioning,  in  comparison  with  the  good  that  would  be  done  through 
him  after  his  death. 

Q.     Did  he  tell  you  what  that  was  ? 

A.     No,  sir,  he  did  not. 

Q.  When  was  it,  at  what  point  of  time  during  this  interview  you 
have  been  going  over  was  it,  that  Mr.  Hawes  requested  you  to  sign  the 
document  ? 

A.  It  was  before  he  had  signed  it.  He  stated  before  he  signed  it, 
that  he  desired  to  sign  his  will  in  the  presence  of  us  who  were  there — 
Mr.  Putnam  and  myself  as  witnesses,  and  requested  us  to  sign  it  after 
him. 

Q.     He  made  that  specific  request  ? 

A.     In  substance  that,  sir. 

Q.     Can  you  remember  his  language  ? 

A.  I  would  not  undertake  to  do  so,  Mr.  Barnes.  It  is  some  six  or 
eight  months  ago,  and  I  didn't  tax  my  memory  with  the  words  which 
were  then  spoken. 

Q.     It  didn't  make  any  particular  impression  on  your  mind  ? 

A.     No,  sir. 

Q.  Did  you  know  what  he  meant  when  he  said  that  any  good  that 
he  had  done  in  his  life  was  nothing  in  comparison  with  what  he  would 
do  after  he  had  gone  ? 

A. .  No,  sir  ;  I  didn't  know  what  he  meant  then. 

Q.     You  didn't  ask  him  ? 

A.     No,  I  did  not. 

Q.     Then  you  went  away  ? 

A.     Yes,  sir. 
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Q.     You  saw  nobody  else  ;  and  Mr.  Putnam  remained  ? 

A.     Yes,  sir. 

A  Juror — Q.  What  was  the  exact  position  when  he  signed  the 
document  ? 

A.  His  position,  my  recollection  of  it  is,  he  sat  up  in  bed,  or  that 
he  was  supported  by  pillows.  He  was  in  bed  and  had  been  reclining — 
he  didn't  get  out  of  bed  to  raise  himself  up  and  sign  the  document. 

Q.  Did  you  hold  the  paper  for  him  to  sign  it ;  or  did  anybody 
hold  it  for  him  to  sign  it,  or  did  he  write  on  his  knees  ? 

A.  I  think  that  a  book  was  handed  to  him,  on  which  he  placed 
the  will,  and  wrote  in  the  book. 

Mu.  Pratt — Mr.  Barnes  asked  you  directly,  didn't  you  understand 
Mr.  Hawes  to  mean,  when  he  said  he  would  be  gone  a  thousand  years, 
and  you  answered — I  believe  that  you  stated,  it  conveyed  the  idea  that 
he  would  be  carried  out  of  his  house  and  would  remain  away  a 
thousand  years  ; — was  that  the  only  idea  that  presented  itself  to  your 
mind  as  to  his  meaning  ?  Did  anything  else  occur  to  you — a  thousand 
or  two  years  ? 

A.     A  thousand  years  or  two. 

Q.  You  understood  him  to  convey  the  idea  that  at  the  expiration 
of  that  time  he  would  return  ;  was  that  the  idea  ? 

A.     No  ;  that  idea  didn't  strike  me. 

Q.  All  that  you  inferred  was  that  he  would  simply  go  out  of  his 
house  dead,  and  would  remain  a  thousand  years  or  two  ;  was  that  the 
only  idea  which  the  remark  brought  to  your  mind  at  that  time — the 
idea  that  that  remark  conveyed  to  your  mind  was  that  he  expected  to 
die  and  nothing  more  ? 

A.     Nothing  more. 

A  Juror — Q.  With  the  permission  of  your  Honor  I  would  like  to 
ask  the  witness  one  question  :  Q.  Was  the  will  read  to  Mr.  Hawes 
before  he  signed  it  ? 

A.     The  whole  of  the  will  was  not  read. 

Q.     Was  the  will  read  in  your  hearing  ? 

A.     No,  sir,  it  was  not. 

Q.     Did  he  read  it  himself  ? 

A.     The  whole  of  the  virill ;  no,  sir. 

Q.     Did  Mr.  Hawes  read  any  of  it  aloud  ? 

A.     He  read  the  last  few  lines  of  the  will  before  he  signed. 

S.  N.  Putnam,  called  on  behalf  of  executor,  sworn. 

Examined  by  Mr.  Kennedy. — Q.  I  will  ask  you  whether  you  ever 
saw  that  instrument  before  [showing  a  paper]? 

A.     That  is  my  signature. 

Q.     Have  you  seen  that  instrument  before? 

A.     Yes,  sir. 

Q.     That,  you  say,  is  yotir  signature? 

A.     Yes,  sir;  that  is  my  signature. 

Q.     What  does  that  purport  to  be,  that  signature  there? 

A.     That  is  the  signature  of  Horace  Hawes,  deceased. 

Q.  And  this  signature  here — the  words  **  Alfred  Clark**  there — 
ha've  you  seen  that  before? 

A.     Yes,  sir;  I  have  seen  it. 

Q.  This  purports  to  be  the  last  will  and  testament  of  Horace 
Hawes? 

A.     Yes,  sir. 
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Q.     Did  you  see  Horace  Hawes  sign  that  ? 

A.     I  did,  'sir. 

Q.  Please  state  to  the  Court  and  jury  the  particulars  of  signing 
this — the  attestation  and  the  execution  of  the  will  ? 

A.  I  was  called  by  Mr.  Hawes  on  the  evening  of  the  second  of 
March.     I  received  a  note  from  him — 

Q.     [Interrupting]     What  year  ? 

A.  1871.  I  received  a  note  from  him  requesting  me  to  come  to 
his  house,  and  bring  with  me  some  responsible  man.  I  resided  on 
Howard  street,  near  Eleventh.  I  called  at  a  number  of  places  before 
I  found  any  one  that  could  go  with  me.  I  found  Mr.  Clark  after  call- 
ing on  the  others,  and  he  went  with  me  to  Hawes'  house.  We  were 
met  at  the  door — I  have  forgotten  whether  it  was  by  a  woman  or  a 
boy.  The  boy,  at  least,  conducted  us  into  Mr.  Hawes'  bedroom  from 
the  study  where  we  were  ushered  in.  I  spoke  to  Mr.  Hawes,  and  he 
answered.  He  said,  **  Good  evening."  He  told  us  that  he  had  called 
us  there  for  the  purpose  of  witnessing  (?)  his  last  will  and  testament, 
and  ordered  the  boy  to  go  to  a  coat  that  was  hung  at  the  head  of  his 
bed,  near  a  door,  and  take  from  the  pocket  this  document.  The  boy 
did  so,  and  I  took  a  candle  and  a  blank-book  from  a  table,  and  took 
it  to  his  bed;  and  he  opened  the  document,  and  read  to  us  a  certain 
clause,  and  requested  us  both  particularly  to  witness  the  signing  of 
his  name,  which  we  did.  He  laid  the  document  on  the  book  I  handed 
him,  to  subscribe  his  name  to  it,  and  we  both  saw  it,  and  signed  our 
names  as  witnesses. 

Q.     Did  you  do  this  in  the  presence  of  each  other  ? 

A.     Yes,  sir. 

Q.     And  in  the  presence  of  Mr.  Hawes  ? 

A.     Yes,  sir. 

Q.  Did  there  appear  to  be  any  undue  influence  or  fraudulent  mis- 
representation used  to  induce  Mr.  Hawes  to  sign  that  will  ? 

A.     Nothing  of  the  kind  that  I  saw  or  heard? 

Q.     No  coercion  ? 

A.     Not  in  the  least. 

Q.     Did  the  act  appear  to  be  free  and  voluntary  ? 

A.     Yes,  sir. 

Q.     What  time  of  the  day  was  it  ?  , 

A.     It  was  between  seven  and  eight  o'clock  in  the  evening. 

Q.     At  his  residence,  was  it? 

A.     Yes,  sir;  on  Folsom  street. 
Mr.  Bartlett — What  was  the  condition  of  Mr.  Hawes'  mind  at  the 
time  the  will  was  executed? 

Mr.  Barnes — I  suppose  he  knows. 

A.  From  what  we  saw  that  evening,  I  did  not  notice  anything 
unusual. 

Q.     Did  he  appear  to  understand  what  he  was  doing  ? 

A.     I  should  judge  so. 

Cross-examinatiofi  by  Mr.  Barnes — Q.  How  long  had  you  known 
Mr.  Hawes? 

A.     I  have  known  him  since  the  Spring  of  1866. 

Q.     Where  did  you  make  his  acquaintance? 

A.     In  this  city? 

Q.     In  relation  to  what  business,  if  any,  or  socially  ? 

A.     A  few  months  after  I  became  acquainted  with  him,  he  came  to 
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my  office  and  told  me  that  he  would  like  to  lease  me  a  portion  of  this 
property  in  this  city,  Block  44  particularly. 
Q.     What  is  the  block  bounded  by  ? 

A.     By  Ninth  and  Tenth,  ahd  Bryant  and — ^Harrison  ;  I  believe 
that  is  correct. 

Mb.  Babtlett — ^Block  forty,  did  you  say  ? 
A.     Block  forty-four. 
Q.     Between  Ninth  and  Tenth? 
A.     Ninth  and  Tenth,  Bryant  and  Harrison. 
Mb.  Babnes — He  wanted  you  to  lease  it  ? 
A.     Yes,  sir. 
Q.     What  for  ? 

A.     Well,  for  any  purpose  that  I  saw  fit.     He  said  he  would  lease 
it  to  me  on  such  terms  that  would  be  profitable  to  me,  and  he  told  me 
that  he  would  put  his  proposition  in  writing,  and  submit  it  to  me  with- 
in a  few  days. 
Q.     Did  he? 

A.     I  told  him  to  do  so.    Yes,  sir;  he  did  so. 
Q.     Have  you  got  that  proposition  ? 

A.     I  have  not.    I  did  not  accept  the  proposition,  neither  did  I 
take  the  statement. 
Q.     From  him  ? 

A.     No,  sir.     He  called  me  to  his  house  on  Folsom  street. 
Q.     [Interrupting.]    What  was  his  proposition  ? 
A.     Well,  I  don't  remember  the  exact  terms  of  the  proposition,  but 
it  was  a  very  one-sided  institution,  so  much  so  that  I  could  not  accept  it. 
Q.     I  was  going  to  ask  you  whether  it  was  in  your  favor  or  his  ? 
A.     No,  sir;  not  at  all;  not  in  my  favor. 
Q.     That  ended  that  business  ? 
A.     That  ended  that  business. 
Q.     Did  you  visit  him  much  at  his  house  ? 
A.     Occasionally;  yes,  sir. 

Q.     Did  you  go  tiiere  of  your  own  accord,  or  when  you  was  sent 
for? 

A,    Never,  except  when  he  sent  for  me. 
Q.     Whom  did  he  send  for  you  ? 

A.     Sometimes  he  would  send  by  a  boy,  and  sometimes  by  other 
parties,  as  might  happen. 

Q.    What  were  his  usual  hours  for  sending  for  you  ? 
A.    At  night,  usually. 
Q.    What  did  he  want  with  you  ? 

A.    Well,  he  wanted  to  talk  on  various  subjects.     On  the  occasion 
I  last  spoke  of,  it  was  on  business. 
Q.    What  kind  of  business  ? 

A*  Well,  on  the  business  I  have  explained  in  regard  to  leasing  the 
property;  that  occasion. 

Q.  During  these  visits  that  you  made  him,  did  you  observe  any 
peeoliaritieB  in  his  manner  or  conduct,  different  from  that  of  a  gentle- 
^''^  in  his  house,  entertaining  other  gentlemen  who  call  upon  him  on 
»  friendly  visit  ? 

Mb.  Keknedy — ^I  don't  know  that  that  is  cross-examination.  The 
^y  questions  we  asked  him  were  with  reference  to  what  occurred  at 
oae  visit. 

The  Coubt — I  will  overrule  the  objection. 
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Mr.  Baldwin — The  objection  was  taken  that  it  was  not  cross-exam- 
ination at  all.  If  it  is  to  be  regarded  as  a  cross-examination,  of  course 
the  rule  is,  that  it  must  be  confined  to  matters  brought  out  on  direct 
examination.  I  don't  know  of  any  different  rule  applying  here  to  what 
would  apply  to  Courts  of  general  jurisdiction.  If  that  rule  were  ap- 
plicable, then  of  course,  this  witness  must  be  the  witness  of  the  con- 
testant, for  the  purpose  of  bringitig  out  these  matters. 

The  Court — I  would  have  been  very  glad  to  hear  you  before  I  made 
the  decision,  but  I  have  decided  the  point.  I  cannot  decide  a  case, 
and  then  have  a  re-hearing  applied  for  immediately. 

Mr.  Barnes — If  there  should  be  a  re-hearing  granted,  my  idea  is 
simply  this :  I  understood  the  witness  to  say  that  when  he  was  asked 
if  he  saw  anything  unusual  in  him,  he  said  no.  Now,  I  am 
going  to  see  what  he  considers  usual,  or  unusual,  in  I^Ir.  Hawes.  Let 
us  see  what  reason  he  has  for  saying  so,  and  what  modification  per- 
haps he  might  make,  in  addressing  himself  to  the  intelligence  of  the 
fury,  as  to  what  is  usual,  or  unusual.  I  suppose  if  the  witness  should 
go  on  and  say,  that  when  he  spent  the  evening  with  Mr.  Hawes,  that 
that  gentleman  spent  the  time  in  turning,  what  are  familiarly  known  as 
**  flipfiaps  "  in  the  saw-dust  profession,  that  that  would  be  something 
unusual. 

The  Court — I  can  readily  understand  there  are  questions  that  can- 
not be  argued  in  the  presence  of  the  jury. 

Mr.  Barnes — I  merely  stated  that  to  explain  to  Mr.  Baldwin.  An- 
swer the  question,  please. 

A.  Do  you  confine  it  to  any  particular  occasion  when  I  called  on 
him?    Do  you  wish  me  to  answer  that,  or  generally? 

Q.     Generally. 

A.     Generally,  he  was  rather  peculiar  in  his  conduct. 

Q.     In  what  respect  ? 

The  Court — ^Now,  I  will  stop  you  there,  Mr.  Barnes,  unless  you 
make  him  your  own  witness. 

Mr.  Barnes — At  the  time  you  signed  this  will,  did  you  entertain  in 
your  own  mind,  either  from  what  you  observed  then,  or  what  you  pre- 
viously knew  of  your  own  knowledge,  any  doubt,  or  suspicion  as  to  Mr. 
Hawes'  mental  condition? 

A.  Yes,  sir ;  I  did  entertain  a  doubt,  or  suspicion,  as  regards  his 
condition. 

Q.     What  was  the  nature  of  that  doubt  or  suspicion? 

A.  What  gave  rise  to  it  particularly  on  that  occasion  was,  the  read- 
ing by  him  of  the  last  clause,  I  think  it  was  the  last  clause  of  his  will. 
It  was  so  peculiar,  that  I  remarked  on  it  a  few  days  afterwards. 

Q.    Ycfu  are  a  lawyer  by  profession,  are  you  not? 

A.     Yes,  sir. 

Q.  I  will  ask  you  how  long  have  you  been  at  the  study  and  prac- 
tice of  law  ? 

A.     About  five  vears. 

ft 

Q.  I  will  ask  you,  if  in  your  experience,  or  in  the  course  of  your 
studies  or  observation,  you  ever  knew  a  will  to  be  drawn  with  an  attest- 
ing clause  in  the  form  in  which  that  is  put? 

A.     Never. 

Q.  Apart  from  the  peculiarity  of  this  attestation  clause  which  Mr. 
Hawes  read,  did  you  have  on  that  occasion,  either  upon  what  you  then 
saw,  or  from  what  you  had  previously  known  of  it,  any  doubt  or  sus- 
picion with  reference  to  his  sanity,  or  otherwise  ? 
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A.     Nothing  more  than  I  had  entertained  for  some  time. 

Q.  You  had  entertained  an  opinion  with  reference  to  his  sanity  for 
some  time,  had  you? 

A.     Yes,  sir. 

Q.     Founded  upon  your  intercourse  with  him  ? 

A.     Yes,  sir. 

Q.  And  that  opinion  remained  unchanged  at  that  time,  whatever 
it  was — is  that  correct? 

A.  "Well,  I  cannot  say  that  exactly  ;  he  was  so  peculiar,  that  some- 
times in  talking  with  him  on  some  subjects,  a  suspicion  would  arise, 
and  talking  with  him  at  times  on  other  subjects,  I  saw  nothing  different 
from  what  I  would  in  talking  with  you,  or  any  other  person. 

Q.  On  what  class  of  subjects ,  do  you  mean  that  it  appeared  to 
you  he  was  not  right? 

A.  I  never  had  much  conversation  with  him  excepting  on  business 
matters,  or  in  relation  to  a  certain  monument  that  he  had  talked  to  me 
a  great  deal  abo\^t ;  those  were  the  two  leading  subjects  of  his  conver- 
sation with  me. 

Q.  Without  going  into  these  conversations  at  present,  under  the 
intimation  of  the  Court,  I  will  ask  you  if  those  conversations  produced 
an  impression  upon  your  mind  with  reference  to  his  mental  condition  ? 

A.  It  produced  an  impression  to  this  effect ;  that  he  was  a  very 
singular  man — singular  ideas.  What  it  amounted  to,  I  was  not  able — 
I  was  not  able  to  decide. 

Q.  Did  it  produce  an  impression  on  your  mind — from  what  you 
said  and  heard,  did  or  did  not  a  suspicion  cross  your  mind  with  refer- 
ence to  his  being  a  man  of  sound  intellect? 

A.  I  have  sometimes  thought  that  there  was  a  question — ^there  was 
a  question  in  my  mind. 

Q.  Haven^t  you  more  than  once,  during  Hawes*  lifetime,  and 
before  his  death,  stated  your  belief  that  he  was  out  of  his  mind  ? 

A.     I  have  made  that  remark — ^yes,  sir. 

Q.  Had  you  seen  anything  in  him  from  the  time  you  formed  this 
impression,  up  to  the  time  you  went  there  in  company  with  Mr.  Clarke, 
to  witness  this  instrument — seen  anything  to  change  that  opinion  ? 

A.     I  don't  know  that  I  have. 

Q.  Did  it  occur  to  you,  sir,  as  at  all  peculiar  that  a  man  of  Mr. 
Hawes'  position  and  wealth,  shotQd  be  at  that  hour  of  the  night,  alone 
in  his  house,  to  all  appearance  without  either  physician,  or  legal 
adviser,  or  wife,  or  friends,  to  stand  by  and  see  him  perform  the  last 
solemn  act  that  a  man  discharges  in  life,  with  reference  to  an  estate  as 
large  as  this — did  that  occur  to  you  as  singular  ? 

A.  It  occurred  to  me  as  singular ;  but  still,  it  was,  in  another 
sense,  not  singular,  so  far  as  he  is  concerned — so  far  as  my  experience 
with  him  had  been. 

Q.     Why  ?    Had  he  been  in  the  habit  of  living  in  that  way  ? 

A.     Yes,  sir. 

Q.     What  was  his  physical  condition  ? 

A.     He  was  very  low. 

Q.     Did  you  yourself  regard  him  as  about  to  die? 

A.     Yes,  sir. 

Q.     Did  you  entertain  any  doubt  at  all  that  he  was  passing  away  ? 

A.     None,  at  all. 

Q.  Did  you  hear  the  conversation  which  Mr.  Clarke  has  testified 
to,  when  Mr.  Clarke,  probably  with  more  or  less  sincerity,  said,  he 
hoped  he  would  soon  get  about  again — did  you  hear  that  conversation? 
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A.     Yes,  sir ;  I  heard  that. 

Q.  Did  you  hear  Mr.  Hawes  reply,  yes,  he  should  go  out,  but 
when  he  went  out,  he  should  stay  out  for  a  thousand  years  or  two? 

A.     That  is  what  he  said. 

Q.  Did  that  remark,  coming  from  a  man  of  his  supposed  intelli- 
gence and  understanding,  strike  you  as  at  all  peculiar  ? 

A.     Well,  only ,  none  particularly  peculiar  in  that  particular 

case.  K  it  had  been  said  by  you,  I  should  take  it  as  being  very 
peculiar. 

Q.     But  it  did  not  strike  you  as  peculiar,  coming  from  him  ? 

A.     No,  sir. 

Q.  Did  you  hear  the  rest  of  the  conversation  between  Mr.  Hawes 
and  Mr.  Clarke  ? 

A.     I  think  I  heard  everything  that  was  said. 

Q.     Did  you  take  any  part  in  it  ? 

A.     I  think  I  did  not. 

Q.     How  long  after  Mr.  Clarke  went  away  did  you.  remain  ? 

A.  We  both  started  to  go,  and  Mr.  Hawes  requested  me  to 
remain  awhile.     He  wanted  to  talk  with  me.     I  remained  over  an  hour, 

C'laps  two  hours.  He  often  sent  for  me  to  come  and  remain  with 
a  few  hours  in  his  sickness. 

Q.  What  was  the  topic  of  conversation  between  you  and  him  that 
night? 

A.  He  commenced  the  conversation  by  asking  me'  if — asking  me 
what  men  said  of  his  doings — the  foundation  of  the  Chamber  of 
Industry,  etc. 

Q.  He  asked  you  what  men  said  about  the  foundation  of  the 
Chamber  of  Industry  ? 

A.     Yes,  sir. 

Q.     What  did  you  tell  him  ? 

A.  I  told  him  so  far  as  I  had  heard  any  expressions,  it  was  favor- 
able, and  glad  to  see  such  institutions  founded. 

Q.     What  did  he  say  ? 

A.  Well,  he  said  it  was  a  good  thing,  but  nothing  compared  with 
his  last  great  act,  that  he  had  just  about  consummated. 

Q.     Did  he  tell  you  what  that  was? 

A.     Yes,  sir. 

Q.     What  was  it  ?  I 

A.     It  was  the  foundation  of  the  Mont  Eagle  University. 

Q.     Well,  after  you  got  through,  what  did  he  say  about  that? 

A.  He  said  that  it  had  been  a  study  with  him  for  years,  and  that 
he  had  founded  an  institution  that  would  be  more  perfect,  and  would 
outlast  any  institution  of  the  kind  ever  founded  on  the  American  con- 
tinent ;  that  it  was  the  perfection  of  all  such  institutions  ;  he  said  that 
it  would  be  so  great  and  powerful,  that  it  would  attract  scholars  from 
all  parts  of  the  earth,  and  around  it  would  congregate  the  wisdom  of 
the  whole  world. 

Q.     What  else? 

A.  He  said  a  great  many  things;  I  don't  remember  everything, 
but  those  were  remarks  he  made,  and  he  said  this:  Said  he,  **  now  I 
want  you  when  this  document  is  published,  to  read  it  with  the  greatest 
care  and  study  it,  for  it  will  bear  studying  by  the  greatest  minds,  and 
will  take  the  greatest  minds  to  comprehend  it."     He  said  there  was 
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language  there  that  would  do  for  me,  or  any  young  man  to  imitate, 
and  that  it  would  be  treasured  up  as  a  document  of  great  importance, 
or  something  like  that. 

Q.  How  do  I  understand  you  to  mean?  that  it  was  the  finest  lan- 
guage, as  a  literary  effoi-t,  that  ever  had  been  uttered,  or  what  ? 

A.  He  said  that  I  would  find  language  there  such  as  I  had  never 
read,  that  would  be  worthy  of  imitation,  and  studied  by  the  greatest 
minds,  and  so  on. 

Q.     How  long  did  he  talk  in  this  strain  ? 

A.  Well,  he  would  talk  a  few  minutes,  and  then  rest  a  few  minutes, 
and  I  would  talk  to  him. 

Q.     How  long,  with  these  breaks,  did  this  continue  ? 

A.  Probably  an  hour  and  a  half,  perhaps  nearer  two  hours.  I 
was  there  over  an  hour,  I  think,  after  Mr.  Clarke  left. 

Q.  Was  that  the  final — ^his  last  word  to  you,  that  this  would  bear 
the  study  of  the  finest  minds  ? 

A.     No,  sir. 

Q.     How  did  you  leave  him  ? 

A.  Well,  when  I  got  up  to  go,  he  says,  "  Now,  probably,  I  shall 
not  see  you  many  times  more,  but,"  said  he,  "  I  will  tell  you  this,  that 
after  I  am  dead,  and  when  the  damned  vampires  gather  around,  they 
will  find  nothing  but  dry  bones  to  pick."  That  is  about  the  last  remark 
made  to  me. 

Q.     And  then  you  went  away  ? 

A.     I  went  away,  yes,  sir. 

Q.  During  all  that  evening,  that  hour  and  a  half,  or  two  hours  of 
oonversation  that  you  had  with  him,  did  you  see  anything  of  any  mem- 
ber of  his  family  ? 

A.     No,  sir. 

Q.     You  knew  Mrs.  Hawes  personally  ? 

A.     Yes,  sir. 

Q.    Do  you  know,  whether  or  not,  she  was  there  at  that  time  ? 

A.     She  was  not  in  the  room. 

Q.  You  don't  know  whether  she  was  in  the  house  or  not — at  all 
events,  you  did  not  see  her? 

A.  She  was  not  present.  I  don't  know,  positively,  whether  she 
was  there  or  not. 

Q.     The  only  persons  you  saw  were  the  nurse  and  this  little  boy  ? 

A.     Yes,  sir;  the  little  boy  was  the  only  one  in  the  room  with  him. 

Mb.  Pratt — You  spoke  of  the  attesting  clause  being  a  very  peculiar 
one.  Do  you  recollect  its  peculiarity  now  ?  What  is  the  peculiarity  to 
which  you  refer  ? 

A.  The  clause  itself,  the  whole  clause,  that  he  should  want  an 
srerment  of  us  in  regard  to  his  sanity.  That  is  all  that  struck  me  as 
peculiar,  something  I  had  never  seen. 

Q.  It  is  your  firm  belief  that  he  was  then  of  perfectly  sound  mind 
and  memory ;  is  that  what  it  says  ? 

A.    Yes,  sir. 

Q.    You  signed  that  averment  then  ? 

A.     I  witnessed  the  will,  yes,  sir. 

Q.  At  that  time,  then,  at  the  time  you  witnessed  the  will,  your 
impreasion  is  what  is  stated  here,  that  he  was  perfectly  sound,  mind 
ftnd  memory  ? 

A.    No  ;  I  did  not  say  that. 
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Q.  You  say  then,  that  the  attesting  clause  that  you  subscribed  is 
not  true  ? . 

A.  I  have  not  said  that  either.  I  say  there  was  a  question  in  mj 
mind,  and  had  been  for  some  time. 

Q.     As  to  his  mental  condition  ? 

A.     Yes,  sir. 

Q.  Now  let  us  understand  a  little  more  fully  what  you  mean  by 
that.  You  say  there  was  a  suspicion  in  your  mind  as  to  his  mentsd 
condition  ? 

A.     Yes,  sir. 

Q.  Do  you  mean  that  you  suspected  that  he  was  non  compos, 
unsound,  under  delusion,  or  merely  that  he  was  exceedingly  eccentric, 
and  peculiar  in  his  ideas  ? 

A.  I  always  knew  that  he  was  very  eccentric,  and  the  question 
arose  just  on  those  great  peculiarities,  whether  they  were  peculiarities, 
or  whether  they  were  unsoundness  of  some  type  or  other. 

Q.     That  was  the  extent  of  your  suspicion  ? 

A.     Yes,  sir. 

Q.  You  spoke  of  Mr.  Hawes  saying  to  you  that  that  was  a  remark- 
able document,  and  would  bear  the  inspection  of  the  greatest  minds, 
and  would  require  the  greatest  minds  to  comprehend  it  ? 

A.     Yes,  sir. 

Q.  Did  he  refer  then  to  the  will  you  had  then  attested,  or  to  the 
deed  of  foundation  ? 

A.     The  deed  of  foundation  is  what  I  was  speaking  of  ;  yes,  sir. 

Mr.  Kennedy — Mr.  Hart,  the  executor,  is  not  present.  He  will  be 
here  in  a  short  while.     I  wish  to  prove  by  him  the  value  of  the  estate. 

Mr.  Barnes — We  will  admit  the  facts  with  reference  to  the  value  of 
this  estate,  as  set  forth  in  the  petition  ;  that  he  died  in  San  Francisco, 
and  was  a  resident  here,  and  that  Albert  Hart  is  named  as  executor, 
and  is  willing  to  take  the  trust  upon  himself.  There  is  no  issue  before 
the  jury  on  that  proposition,  and  it  is  only  for  the  purpose  of  removing 
any  doubt,  that  we  will  admit  the  facts  with  reference  to  life,  death, 
and  estate,  as  stated  in  the  petition,  and  either  of  us  may  use  the 
petition  as  admitted  facts. 

J.  D.  B.  Stillman  called  for  Executor.     Sworn. 

Examined  by  Mr.  Baldwin — Q.     What  is  your  profession  ? 

A.     Physician  and  surgeon. 

Q.     How  long  have  you  practised  ? 

A.     Twenty-five  years. 

Q.     How  long  have  you  practised  here  ? 

A.     Since  1861 ;  since  the  flood  in  Sacramento. 

Q.     And  in  the  State,  how  long  ? 

A.  Twenty-one  or  two  years,  except  what  time  I  have  been  out  of 
the  State,  temporarily  out  of  the  State. 

Q.     Did  you  know  Mr.  Hawes  in  his  lifetime  ? 

A.  I  never  knew  him  intimately  before  I  was  called  by  him, 
though  I  saw  him,  and  my  attention  was  drawn  to  him  about  the  time 
he  was  elected  to  the  State  Senate  first. 

Q.  You  were  speaking  of  the  time  when  you  were  called  to  him — 
when  was  that.  Doctor  ? 

A*  I  was  summoned  to  him  about  two  years  before  his  death  first, 
for  an  opinion  as  to  the  nature  of  his  disease. 
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Q.  How  long  were  you  with  him  in  consultation,  or  otherwise,  at 
that  time  ? 

A.  About  an  hour.  John  Cammet  called  me  to  him,  and  I  exam- 
ined him.  It  took  about  fifteen  or  twenty  minutes  to  make  up  my 
opinion  as  to  the  nature  of  his  disease,  and  we  continued  in  conversa- 
tion for  the  better  part  of  an  hour,  upon  subjects  disconnected  from 
the  disease. 

Q.     Was  that  previously  to  his  departure  for  Europe,  Doctor? 

A.  It  was  previous  to  his  departure  for  Europe,  previous  to  his 
going  to  Europe.  I  told  him  that  he  had  chronic  phthisis,  or  tuber- 
cular disease  of  the  lungs;  that  he  might  by  traveling,  and  placing 
himself  under  favorable  hygienic  conditions,  he  might  live  for  years, 
and  he  might  at  any  time,  by  complications,  which  he  could  not 
prevent— he  might  not  live  but  a  few  days. 

Q.  Well,  we  will  pass  now  to  the  next  time  when  you  met  him, 
were  you  in  your  capacity — 

A.  That  was  two  days  before  his  death.  I  was  sent  for  to  see 
him.  He  was  not  expected  to  live  then  a  great  while,  and  he  de- 
manded of  me  that  I  might  stay  by  him  as  long  as  he  lived,  and  would 
not  let  me  leave  him  for  a  minute. 

Q.     Did  you  do  so  ? 

A.     I  did,  sir,  except  when  I  left  by  his  consent,  or  at  his  request. 

Q.  How  long  was  it  that  you  were  with  him,  immediately  previous 
to  his  death  ? 

A.  I  cannot  tell  the  number  of  hours;  I  was  with  him  two  nights, 
and  the  better  part  of  two  days,  to  the  best  of  my  recollection. 

Q.     Were  you  with  him  at  the  time  of  his  death  ? 

A.  I  was  with  him  at  the  time  of  his  death.  The  morning  of  his 
death  he  wanted  to  see  Mr.  Hart,  and  he  sent  a  boy  after  him.  The 
boy  returned  and  said  he  could  not  find  him. 

Q.     Who? 

A.  Mr.  Hart.  I  told  him  I  thought  I  could — I  thought  that  Judge 
Sawyer  could  tell  me  where  to  find  Mr.  Hart.  I  think  it  was  Sunday 
morning.  It  was  an  unusual  time  to  find  a  man,  and  Mr.  Hart  lived 
across  the  Bay.  He  asked  what  Judge  Sawyer  I  meant,  in  rather  a 
crusty  manner.  I  told  him  Lorenzo  Sawyer.  Said  he,  "Yes,  San 
Francisco  has  produced  one  eminent  lawyer  by  the  name  of  Sawyer, 
and  as  acknowledgment  of  it,  they  have  made  all  the  Sawyers  Judges." 

Q.  I  did  not  wish  to  bring  that  out  at  all.  I  would  like  to  call 
your  attention  to  the  time  when  you  were  first  called  to  his  bed-side  ? 

A.     On  this  last  occasion. 

Q.     On  the  last  occasion,  when  you  were  first  called  to  his  bed-side  ? 

A.     I  cannot  tell  you  the  hour  or  day. 

Q.  Never  mind  iiie  hour,  but  direct  your  attention  to  the  circum- 
stances and  what  took  place,  I  mean  for  the  express  purpose  of 
determining  his  physical  and  mental  condition,  particularly  his  mental 
condition? 

A.  There  was  nothing  in  his  mental  condition  particularly,  that 
struck  me,  except  his  irritability  as  one  of  the  characteristics — his  dog- 
matic manner — impatient. 

Q.     When  you  first  met  him,  did  he  ask  you  to  examine  him  ? 

IVIb.  Barnes — ^Let  him  get  through  with  one  answer.  We  are  trying 
to  get  it  down  here.     You  don't  give  him  time  to  finish  his  answer. 

Mb,  Baldwin — He  is  varying  from  what  I  think  is  important. 
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Mr.  Barnes — It  don't  vaiy  much  from  what  I  regard  as  important. 

Mr.  Baldwin — I  am  willing  that  the  Doctor  should  state  everything, 
and  I  will  not  ask  him  any  questions,  only  commence  at  the  first,  and 
state  it — not  very  much  in  detail;  do  you  want  it  ? 

Mr.  Barnes — The  Doctor  is  over  twenty-one;  he  understands  what 
he  should  s^y.     Go  on.  Doctor. 

A.  I  cannot  state  any  more  than  that,  that  I  think  would  be  of 
importance  as  to  his  mental  state. 

Mr.  Baldwin — Did  you  have,  during  the  time  that  you  were  with 
him — aid  you  have  much,  and  if  so,  how  much  conversation  with  him  ? 

A.  He  was  too  feeble.  I  would  not  allow  much  conversation  with 
me,  and  would  not  hold  much  conversation  with  him.  He  was  too 
feeble  to  have  much  conversation.  He  talked  veiy  freely  with  me  and 
with  others  who  were  present,  when  his  strength  allowed,  but  he 
seemed  to  have  arranged  everything  in  his  own  mind,  his  business 
affairs  satisfactorily,  and  had  very  little  to  say  about  those.  Two  years 
before  when  I  saw  him,  he  spent  a  half  an  hour  in  talking  about  his 
project  for  a  University,  the  foundation  of  a  University,  but  on  this 
occasion,  he  said  very  little  to  me  about  it. 

Mr.  Barnes — What  was  that  ? 

A.  Two  years  before,  when  I  visited  him,  he  had  a  good  deal  to 
say  about  his  project  of  founding  a  Univers  ty,  and  I  advised  him  then, 
in  view  of  the  uncertainty  of  his  life,  that  he  should  execute  it  while 
he  lived,  and  not  postpone  it. 

Mr.  Baldwin — I  would  like  to  ask  your  knowledge — if  you  derived 
sufficient  knowledge  from  Mr.  Hawes  during  your  last  interview  with 
him  of  two  days,  so  as  to  be  able  to  dcteimine  the  condition  of  his 
mind,  his  soundness  or  unsoundness  ? 

A.  The  question  never  arose  in  my  mind  as  to  the  soundness  of 
the  man's  mind.  He  seemed  to  me  a  remarkably  clear-headed  man 
always,  even  to  the  last  act  of  his  life  ;  as  long  as  he  could  speak,  he 
spoke  intelligently  and  consistently. 

Q.  What  do  you  allude  to.  Doctor,  in  refer. ing  to  the  last  act  oC 
his  life  ? 

A.  The  last  act  that  I  recall,  was  the  calling  for  the  statement  of 
his  agent  at  Redwood  City,  who  was  building  some  house  for  him,  or 
some  houses  for  him.  He  called  his  wife  to  read  him  the  report,  the 
weekly  repoi*t.  She  sat  by  his  bedside  to  read,  and  she  read  in  a  very 
high  key,  in  a  falsetto  voice.  He  begged  her  to  drop  her  voice  lower, 
and  not  read  so  high  ;  it  was  disagreeable  to  him.  She  began  again 
to  read  it  in  a  lower  tone,  a  natiu-al  tone  of  voice,  but  immediately  arose 
again  to  the  high  key,  which  offended  him,  and  he  told  her,  begged 
her  not  to  read  so  sharp  ;  to  speak  more  pleasantly,  and  he  then  calcu- 
lated— took  the  paper,  and  calculated  the  amount  of  wages  due  the 
men,  and  inquired  of  his  wife,  whether  a  certain  man  who  had  wages 
set  opposite  his  name,  w^as  a  carpenter  or  laborer,  to  see  whether  the 
proper  wages  had  been  allowed  him.  He  estimated  the  amount  due, 
and  said  it  was  all  correct,  and  asked  for  the  check-book,  which  his 
wife  brought  him,  and  he  signed  it,  she  holding  his  hand  while  he 
signed  it.  That  was  the  last  important  act  of  his  life.  What  he  said 
afterwards,  I  have  no  recollection  particularly  of. 

Q.  Can  you  fix  the  time  when  Mr.  Hawes  requested  you  to  examine 
him,  and  give  an  opinion  concerning  his  case  V 

A.  It  was  in  March,  two  years  before  the  March  in  which  he  died. 
I  think  it  was  in  March. 
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Q.     That  would  be  March,  1869,  would  it  not  ? 

A.     Yes,  sir.     That  would  be  1869. 

Q.     Where  did  you  see  liim  ? 

A.     I  saw  him  at  his  house.     The  same  room  in  which  he  died.  ' 

Q.     At  whose  request  did  you  go  there  ? 

A.     John  Cammet. 

Q.     What  did  Mr.  Hawes  require  of  you  when  you  went  there  ? 

A.  He  required  of  me  to  examine  him  and  tell  him  what  was  the 
matter.     What  was  the  nature  of  his  disease. 

Q.     What  did  you  do  to  him  ? 

A.  I  examined  him  physically,  examined  his  chest  particularly, 
where  I  found  the  source  of  his  disease — tuberculous. 

Q.     You  found  that  he  had  what  is  called  tuberculous  ? 

A.     Yes,  sir.     Tuberculous. 

Q.  After  you  had  completed  the  examination,  you  say  that  you 
wrote  him  an  opinion.     Did  he  require  that  of  you — a  written  opinion. 

A.     I  do  not  say  I  wrote  an  opinion,  I  think. 

Q.  I  thought  you  said  you  were  there  about  an  hour,  and  part  of 
the  time  was  occupied  in  that  ? 

A.  No,  sir;  I  examined  him,  and  afterwards  we  were  engaged  in 
conversation  not  connected  with  this  case;  though  I  did  after  I  left  the 
house.  He  sent  John  Cammet  to  my  office  for  me  to  give  my  opinion 
in  writing,  which  I  did,  and  which  is  now  in  the  possession  of  his  fam- 
ily. I  found  during  my  last  attendance  while  sitting  there,  I  found 
his  journal  in  which  he  had  kept  the  history  of  his  case,  and  my  opin- 
ion written  there,  pasted  in,  and  a  dozen  other  physicians  he  had  con- 
sulted. 

Q.  He  had  been  to  nearly  all  the  doctors  in  town  of  any  eminence, 
at  one  time  and  another  ? 

A.     Yes,  sir;  and  never  had  much  confidence  in  any. 

Q.     After  that  visit,  did  you  prescribe  anything  for  him  ? 

A.     No  medicine;  I  prescribed  general  hy genie  remedies. 

Mr.  Baldwin — This  book  that  the  witness  has  alluded  to,  the  best 
description  that  I  can  give  of  it  is  that  given  by  the  witDess.  I  wish  to 
have  it  produced.  The  doctor  can  describe  it,  and  if  undertook  to  de- 
scribe it  in  a  notice,  as  required  by  the  statute,  I  would  not  be  able  to 
give  as  good  a  description  as  that. 

Mb.  Babnes — Why  did  not  you  give  notice  of  it  ? 

Mb.  Baldwin — If  the  notice  is  not  reasonable,  you  can  take  advan- 
tage of  that.  That  depends  upon  how  long  the  trial  lasts.  You  were 
entitled  to  reasonable  notice.  It  is  the  first  time  I  learned  that  there 
was  such  a  book. 

Mb.  Babnes — If  there  is  nothing  more,  I  will  go  on  with  the  exam- 
ination. How  did  he  express  himself  to  that,  with  reference  to  his 
disease,  when  you  saw  him  in  March,  1869  ? 

A,     He  was  skeptical  as  regards  the  correctness  of  my  opinion. 

Q.     He  did  not  think  you  knew  what  you  were  talking  about? 

A.  He  did  not  think  I  knew  that  I  could  tell  what  was  the  matter 
with  him.  He  said  that  I  differed  veiy  much  from  other  physicians 
that  had  examined  him. 

Q.     Did  he  tell  you  how  many  had  examined  him  ?   , 

A.     No,  sir. 

Q.     Did  he  tell  you  who  had  examined  him  ? 

A,     He  told  me  tliat  Doctor  Morse  had  examined  him  a  few  days 
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before,  and  that  he  had  not  consumption.     Doctor  Morse's  opinion  I 
saw  pasted  in  the  book.  , 

Q.  You  wrote  an  opinion  after  you  left  the  house.  Did  you  send 
it  to  him  ? 

A.     Through  the  hands  of  John  Cammet. 

Q.     You  gave  it  to  John  Cammet  ? 

A.     Yes,  sir. 

Q.     Did  Cammet  for  Mr.  Hawes  ask  you  for  a  bill  ? 

A.     Yes,  sir. 

Q.     Did  you  render  it  ? 

A.    He  paid  the  fee  and  took  a  receipt  therefor. 

Q.     Do  you  remember  what  the  form  of  the  receipt  was  ? 

A.  No.  I  do  not  know  that  he  worded  it  himself,  the  receipt.  I 
may  have  written  the  original  receipt  myself,  though  I  am  not  sure. 

Q.  Did  not  he  require,  in  addition  to  your  receipted  bill,  another 
receipt  in  a  peculiar  form — required  by  Mr.  Morse  ? 

A.     I  do  not  remember  that  he  did. 

Q.  You  are  the  only  one  that  did  not.  It  was  simply  a  receipt  for 
your  bill.  Now  how  long  was  it  after  March,  1869,  that  you  were  called 
to  see  him  again  ? 

A.     It  was  very  near  two  years. 

Q.     V^ithin  two  days  of  his  death  ? 

A.     Within  two  days  of  his  death. 

Q.     Do  you  know  how  many  doctors  he  had  had  in  the  meantime  ? 

A.     No,  I  do  not. 

Q.  Who  had  been  his  attending  physician  during  his  last  sickness 
up  to  the  time  that  he  was  in  articule  mortis  ? 

A.  Doctor  Bennet  was  there.  Doctor  Forgeaud  and  Morse.  All 
three,  and  who  else,  I  do  not  know. 

Q.  Do  you  know  who  had  been  his  attending  physician  during  his 
illness  ? 

A.  No  one  who  had  been  there,  could  be  considered  as  an  attend- 
ing physician,  because  he  was  captious,  and  changed  them. 

Q.  Can  you  state,  whether  from  consultation,  either  at  his  house, 
in  his  presence,  or  in  any  other  way,  whom  you  could  say  was  his 
attending  physician  during  his  last  illness  ? 

A.  No.  He  did  not  accept  of  anybody  as  his  attending  physician — 
he  considered  as  sach.  He  was  willing  to  get  the  opinions  of  the 
physicians,  but  he  used  his  own  judgment  as  to  whether  he  would 
follow  their  advice  or  not. 

Q.  Have  you  information  as  to  how  long  he  had  been  sick  abed, 
confined  to  his  house  and  room,  at  the  time  you  went  there,  two  days 
before  his  death  ? 

A.  No,  I  have  none.  If  I  did  know  at  the  time — I  probably  did 
know  at  the  time,  but  I  disremember  now. 

Q.  Do  you  not  know  that  Doctor  Bennet  had  been  his  attending 
physician  ? 

A.  I  knew  he  had  been  there,  but  he  did  not  recognize  any  man  as 
his  attending  physician.     He  told  me  he  did  not  recognize — 

Q.     When  ? 

A.     He  told  me  this  when  I  came  there  the  last  time. 

Q.  Did  he  give  you  no  reason  why  he  had  sent  for,  particularly, 
just  as  ho  was  going  into  the  grave  ? 

A.     He  said  that  he  was  now  satisfied  that  my  opinion,  given  two 
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years  before,  was  correct,  and  I  concluded  that  he  called  me  because 
of  that. 

Q.     Who  came  for  you  to  go  ? 

A.    I  do  not  remember  who  called-  me. 

Q.  Now  let  me  ask  whether  you  did  not  go  there  at  the  request  of 
the  Rev.  Mr.  Stebbins  ? 

A.  I  do  not  remember  that  it  was,  sir.  I  think  I  came  in  the 
usual  manner  of  a  call  on  the  slate. 

Q.  Do  you  remember,  whether  or  not,  Mr.  Stebbins  requested  you 
to  go  there  ? 

A.     I  do  not  remember  that  he  did.     I  do  not  think  he  did. 

Q.  Before,  or  at  about  the  time  you  went  there,  two  days  before  his 
death,  did  you  have  a  conversation  with  Mr.  Stebbins,  with  reference 
to  Mr.  Hawes  ? 

A.     No,  sir;  I  had  no  conversation  with  Mr.  Stebbins. 

Q.  Then  I  understand  you  to  swear  that  you  do  not  know  who  it 
was  that  came  for  you  to  go  ? 

A.  I  think  it  was  a  call  on  the  slate.  That  is  usually  the  way  I 
receive  calls,  and  I  have  no  recollection  of  any  other  method  of  being 
called,  I  think.     The  notice  was  on  the  slate  to  go  to  Mr.  Hawes. 

Q.     No  one  ever  called  for  you  to  go  ? 

A.  No,  sir.  I  do  not  remember  any  one  telling  me,  or  calling  for 
me. 

Q.     You  do  not  connect  your  visit  with  Mr.  Stebbins,  at  all  ? 

A.     No,  sir. 

Q.     What  time  of  the  day  was  it  that  you  got  to  Mr.  Hawes'  housfe  ? 

A.     I  cannot  remember  that — in  the  forenoon. 

Q.     I  ask  you  generally  ? 

A.     I  think  in  the  forenoon;  I  won't  be  certain. 

Q.     Who.  was  there  when  you  got  there  ? 

A.  His  wife  was  there  for  one;  I  do  not  remember  who  else.  I  saw 
several  there  very  soon  afterwards  during  the  day;  but  I  do  not  remem- 
ber whom  I  saw  when  I  came  there. 

Q.     Were  there  any  physicians  there  when  you  arrived  ? 

A.     No,  sir.     No  physicians  there. 

Q.     Did  any  physician  arrive  there  during  that  day  ? 

A.     No.     I  saw  no  physician  while  I  was  there,  but  myself. 

Q.     Do  you  remember  the  day  of  the  month  when  he  died  ? 

A.     I  do  not. 

Q,  You  are  certain  it  was  two  days — the  forenoon  of  the  second 
day  before  his  death,  that  you  were  there  ? 

A.     I  am  quite  certain  of  that. 

Q  Then  you  were  there  the  better  part  of  three  days  and  two 
nights  ? 

A.  No.  It  seems  to  me  the  better  part  of  two  days  and  two  nights. 
I  was  there  twoxnights,  and  the  better  part  of  two  days. 

Q.     Do  you  remember  about  what  time  of  the  day  it  was  he  died  ? 

A.  About  the  middle  of  the  afternoon.  I  made  a  memorandum  in 
his  journal,  personal  journal  which  he  kept,  as  he  liaci  kept  that  journal, 
evidently  from  the  handwriting,  up  to  the  time  that  he  could  write. 
After  his  death  I  finished  the  memorandum,  detailing  the  circumstances 
of  his  death — his  condition — and  that  record  was  fuller  than  I  can 
remember  it,  because  it  was  fresh  on  the  same  day,  all  the  circum- 
stanoes  fresh,  and  I  endeavored  to  give  a  full  statement  of  the 
dicumstances  attending  his  death  as  I  could,  as  a  matter  of  history. 
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Q.  I  understand  you  to  say,  Doctor,  that  his  physical  condition 
was  extremely  feeble,  when  you  were  called  there  a  day  or  two  before 
he  died  ? 

A.     He  was  feeble. 

Q.     Did  you  regard  him  as  dying  then  ? 

A.  No,  sir.  He  was  not  a  dying  man,  but  be  might — I  was  told 
by  them  in  the  house,  they  thought  he  was  dying,  but  I  thought  he 
might  live  for  several  days.     It  is  hard  to  form  an  opinion. 

Q.  Had  you  ever,  subsequent  to  the  time  you  went  to  examine 
him,  sometime  in  March,  1869,  up  to  the  time  you  went  there,  two  days 
before  he  died,  been  at  his  house  much  ? 

A.     I  never  had  seen  him  at  all. 

Q .  Did  I  understand  you  that  at  the  time  you  visited  him  there, 
you  regarded  him  as  a  man  of  sound  mind  ? 

A.  I  never  questioned  the  thing.  The  question  never  had  been 
raised  in  my  presence,  nor  had  I  seen  anything  to  make  me  think 
otherwise. 

Q.  Have  you  had  an^^thing  to  do  in  your  practice,  as  a  specialty, 
of  the  subject  of  insanity  ? 

A.     No.     I  have  never  made  a  specialty  of  insanity. 

Q.  You  never  have  been  connected  in  any  way  with  any  institution 
for  that  class  of  unfortunates  ? 

A.  I  have  been  called  upon  by  County  Judges  to  pass  upon  cases 
of  insanity,  whether  they  were  insane  or  not,  and  on  my  judgment, 
men  have  been  sent  to  Stockton. 

Q.  Did  you  observe  any  peculiarities  in  Mr.  Hawes,  other  than 
those  which  most  of  us  possess  ? 

A.     Yes,  sir. 

Q.     What  were  they  ? 

A.  He  Avas  an  irritable,  ill-natured  man.  A  man  that  I  would  not 
attend,  except — 

Q.  I  am  talking  now,  just  about  the  two  days  that  you  were  there, 
because  you  saw  him  only  once. 

A.  I  intended  to  tell  you  the  impression  I  had  of  the  man,  and 
my  personal  acquaintance  with  him  on  those  two  days.  It  was  in 
perfect  keeping  with  what  I  had  seen  before  of  him  ;  a  self-willed  and 
conceited  man,  who  thought  he  knew  more  than  all  the  rest  of  the 
world,  and  a  veiy  disagreeable  man  to  have  anything  to  do  wdth. 

Q.  When  you  went  there  the  second  day  before  he  died,  and  went 
in  the  room,  was  Mrs.  Hawes  there  at  all  ? 

A.     I  think  so,  she  was  there  most  of  the  time  while  I  was  there. 

Q.     What  was  his  manner  and  demeanor  toward  her  ? 

A.  I  have  endeavored  to  recall  that  matter  from  what  I  have  heard 
since  the  death,  and  I  must  say  that  except  in  one  instance,  it  was  kind. 
When  I  first  went  to  his  bedside  I  put  questions  to  her  with  reference 
to  his  condition  for  the  last  few  days  before  my  visit,  and  he  said 
*  *  Don't  talk  to  her.     Talk  to  me." 

Q.     He  said  **  Don't  talk  to  her.     Talk  to  me  "  ? 

A.  **  If  you  have  any  question  to  put,  put  it  to  me.  Don't  put 
them  to  her." 

Q.  How  did  he  speak  ?  In  the  tone  in  which  you  speak,  or  in  a 
tone  of  great  excitability  and  imtability  ? 

A.     He  sj^oke  in  a  tone  of  disrespect. 


THE  HAWES'  WILL  CASE.  29 

Q.     Towards  whom? 

A.     Towards  his  wife. 

Q.     Was  it  anything  more  than  mere  disrespect  ? 

A.  No.  I  could  not  say  that  it  was.  It  was  to  give  me  to  under- 
stand that  he  was  competent  to  answer  any  questions  himself,  and  I 
need  not  ask  his  wife  or  anybody  else  what  I  wanted  to  know. 

Q.  I  understand  you  to  say  that  your  opinion  with  reference  to 
his  sanity  is  simply  founded  upon  the  facts  which  you  have  stated  as 
from  your  personal  observation  ? 

A.     Yes,  sir. 

Q.  Did  you  have  any  conversation  at  all  with  Mr.  Hawes,  about 
his  wife  ? 

A.    Never. 

Q.     You  never  discussed  that  topic  with  her  at  all? 

A.     Never  in  the  slightest  degree. 

Q.     Did  he  ever  make  any  charges  against  his  wife,  to  you  ? 

A.  None  at  all.  He  said  to  her  just  before  his  death — she  was 
over  his  bed  waiting  upon  him  in  some  way,  and  he  said — he  spoke 
very  kindly  to  her — ^he  said,  **  You  are  all  right,"  which  at  this  time,  I 
never  had  heard  of  any  unkindness,  or  anything  of  the  kind,  and  I 
remember  that  little  circumstance  as  operating  upon  my  own  mind,  to 
show  that  he  was  sometimes,  if  not  always,  he  was  sometimes  kind. 

Q.  He  was  sometimes  kind.  How  was  her  manner  and  demeanor 
towards  him  ? 

A.  It  was  becoming.  I  do  not  remember  anji-hing  that  was 
especial  about  it.  I  saw  nothing  that  stinick  me  as  unpleasant  or 
unbecoming  a  wife. 

Q.  During  those  two  days  that  you  were  there,  did  anybody  have 
any  conversation  with  her,  or  ask  your  oi)inion  or  view,  with  reference 
to  his  mental  condition  ? 

A.     No  one  asked  me  any  questions  about  it. 

Q.  When  was  the  subject  of  his  mental  condition  first  brought  to 
*  your  notice  ? 

A.     Through  the  papers. 

Q.     That  is  the  first  time  you  ever  heard  anything  of  it? 

A.  That  is  the  first  time  I  ever  heard  anything  about  it,  if  you 
mean  by  mental  condition,  any  question  of  his  insanity — about  his 
peculiarities,  eccentricities  of  character.     I  suppose — 

Q.  Did  Mr.  Hawes  ever  manifest  to  you  any  disposition  of  hatred, 
jealousy,  or  supposition  of  his  wife's  virtue  ? 

A.     I  never  dreamed  of  such  a  thing. 

Mb.  Babses — Q.  Did  he  ever  speak  to  you  on  the  subject  of  being 
poisoned  or  assassinated  ? 

A.  Never  anything  of  the  kind,  either  the  first  or  second  visit.  I 
never  heard  of  it  before,  and  never  thought  of  it. 

Q.  Did  he  ever  say  anything  to  you  with  reference  to  knowledge 
that  he  had  obtained,  concerning  the  posterity  of  his  children  ? 

A.     Nothing  of  the  sort. 

Q.  Did  he  use  profane  or  indecent  language  during  the  days  that 
you  were  there  ? 

A.     Not  a  word. 

Q.     During  that  time,  was  he  in  condition  to  get  out  of  his  bed? 

A.     I  do  not  remember  whether  he  ever  got  on  to  his  feet,  but  he  • 
sat  up. 
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Q.     Was  be  out  of  bed  during  tbose  days  tbat  you  were  ? 

A.  I  cannot  remember  tbat;  be  must  bave  been  tbough;  be  must 
bave  been  up. 

Q.  Did  be  exbibit  any  peculiarity,  violence  of  temper,  or  rudeness 
to  anybody,  except  tbis  single  occasion  ? 

A.  Tbat  single  remark  is  tbe  only  tbing  tbat  sbowed  rudeness 
towards  anybody.     He  seemed  to  be  aware — 

Q.  Did  be  say  any  tbing  to  you,  witb  reference  to  bis  willingness 
or  unwillingness  to  take  nourisbment,  or  food  ? 

A.  No,  sir.  He  frequently  called  upon  bis  wife  to  fumisb  it  to 
bim,  wbicb  sbe  always  did,  and  be  took  it. 

Q.  Was  tbere  anytbing  in  bis  manner  or  in  any  of  bis  acts  wbicb 
indicated  a  want  of  personal  decency,  during  tbe  time  you  were  tbere? 

A.     No,  sir.     Notbing  of  tbe  kind. 

Q.  Tben  in  point  of  fact  sbould  tbere  be  any  facts  witb  respect  to 
bim  of  a  nature  concerning  wbicb  I  bave  indicated,  you  know  notbing 
about  it  ? 

A.     No,  sir.     I  know  notbing  about  it. 

Q.  And  your  opinion  bere,  tbat  be  was  a  man  of  sound  mind,  is 
based  solely  upon  wbat  you  saw,  and  in  reference  to  tbe  circumstance, 
or  any  of  the  circumstances  of  tbe  facts,  tbe  circumstances  of  wbicb  I 
bave  named  to  you  ? 

A.  Tbat  is  so.  I  would  not  profess  to  be  governed  by  anytbing 
wbicb  I  beard  mentioned  ;  I  said  tbat  I  saw  notbing  tbat  raised  a  sus- 
picion, and  tbere  bas  been  no  question  raised  in  my  mind. 

Q.  You  never  toucbed  upon  tbe  subject  of  tbe  relation  of  bis  wife 
witb  bim  at  all,  did  you  ? 

A.     Not  at  all. 

Q.  I  want  to  ask  you  tbe  general  question,  Doctor,  growing  out  of 
your  observation  and  experience  among  people  wbo  are  afflicted  witb 
mental  disturbances  of  one  kind  or  anotber,  bave  you  ever  known 
cases,  either  from  observation  or  reading,  in  which  a  man's  mind  was 
disturbed  upon  one  topic  or  one  set  of  topics,  and  exbibit  none  of  tbe 
characteristics  of  insanity  except  when  tbat  x^articular  train  of  thoughts 
are  treated  upon  ? 

A.     Oh,  yes.     Cases  of  monomania. 

Q.  What  are  they  called.  What  is  tbe  term  which  science  applies 
to  those  ? 

A.     I  said,  what  we  call  monomania. 

Q.  Is  not  that  often  accompanied  by  keen  reasoning  powers, 
intelligence,  and  observation  ? 

A.     Yes,  sir.     On  other  matters. 

Q.  So  that  a  man  may  be  in  a  fixed  delusion — take  tbe  most  com- 
mon one,  for  instance  tbe  most  fixed  delusion,  tbat  be  is  the  Lord  and 
Saviour  of  mankind,  and  yet  at  the  same  time  be  perfectly  capable  of 
making  abstiaise  calculations,  and  attending  to  the  ordinary  affiurs  of 
life? 

A.     That  is  so. 

Q.  Suppose,  Doctor,  tbat  you  were  called  to  visit  a  patient  who 
^exhibited  toward  those  whom  he  was  naturally  bound  to  love  and  pro- 
tect, tbe  most  extreme  irritability  and  i)assion,  giving  way  to  tbe  most 
violent  fits  of  temi)er,  whenever  the  name  of  child  or  wife  was  men- 
tioned, using  the  most  profane  and  indecent  language  tbat  you  can 
possibly  imiigino  a  man  to  say,  publicly  attacking  the  virtue  and  tbe 
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character  of  wife  or  daughter  as  the  case  might  be,  asserting  that  one 
gentleman  who  was  his  most  intimate  friend,  was  the  father  of  one  of 
his  children,  that  his  wife  was  the  mother  of  a  child  known  to  him  to 
be  the  daughter  of  his  sister — in  other  words  accusing  the  wife  to  be 
the  mother  of  his  niece,  publicly  accusing  his  wife  or  daughter,  as  the 
case  might  be  of  continual  and  habitual  illicit  intercourse,  this  without 
the  slightest  foundation  of  any  kind,  nature  or  description,  turning 
from  abuse  of  that  character  of  his  wife  and  accusing  her  of  illicit 
intercourse  with  a  party,  and  then   going  from  this  declaration  with 
respect  to  this  man,  and  making  him  a  trustee,  and  putting  in  his 
hands  thirty  or  forty  thousand  dollars  for  the  benefit  of  one  of  his 
children,  refusing  food  because  he  thought  his  wife  would  poison  him, 
publicly  charging  her  with  having  three  times  attempted  to  poison  him 
and  he  had  providentially  escaped,  refusing  to  eat  any  food  in  his  own 
house,  and  going  as  long  as  forty-eight  and  seventy  hours  without  food, 
because  he  was  afraid  his  wife  being  in  the  city,  that  she  would  poison 
him,  though  possessed  of  a  large  wealth,  and  having  thousands  of 
dollars  at  his  command,  refusing  to  buy  food  on  the  ground  that  he 
was  too  poor  to  buy  food,  and  begging  his  bread  from  house  to  house 
in  the  neighborhood  where  he  resided  ;  supposing  that  in  addition  to 
this,  that  he  sat  at  night  in  the  dark,  refusing  to  permit  any  social 
intercourse  and  light  to  be  made  in  his  house,  because  he  was  afraid 
the  agents  of  his  wife  would  assassinate  him  ;  suppose  in  addition  to 
this  that  he  had  furnished  the  public  officers,  prosecuting  officers  of 
San  Francisco,  details  at  great  length,  the  special  facts  and  circum- 
stances I  have  mentioned.     And  on  that  occasion,  and  on  all  other 
occasions  where  the  subject  of  these  charges  against  his  wife  and  his 
daughter  were  mentioned,  should  fall  into  a  violent  passion,  and  with 
every  species  of  opprobious  and  indecent  language  declare  that  the 
person  he  has    accosted    and  discussed  his  wife's  and    daiighter's 
relations  to  him,  was  a  spy  on  him,  and  in  league  with  his  wife,  for  the 
purpose  of  putting  an  end  to  his  life  and  robbing  him  of  his  j^roperty, 
what  should  you  say  was  the  nature,  the  condition  of  that  man's  mind 
with  respect  to  his  wife  ? 

Mb.  Pratt — I  did  not  like  to  interrupt  Mr.  Barnes*  speech,  but  he 
has  finished  his  oration  and  I  make  my  objection,  for  the  reason,  oven 
if  it  were  his  witness,  the  question  would  not  be  competent  in  that 
form  ;  but  that  the  witness  being  examined  as  an  expert,  he  must  have 
heard  the  testimony,  and  then  answer  what  his  judgment  and  calcu- 
lation is  upon  the  testimony  given.  But  I  will  object  specifically  at 
present,  on  the  ground  that  it  is  no  part  of  the  cross-examination. 
The  Court — I  will  hear  Mr.  Barnes  on  that. 

Mb.  Barnes — I  suppose  that  I  have  a  right  in  any  examination  of 
this  witness  that  is  produced  here  as  a  general  medical  mtness,  who 
personally  and  from  observation,  testifies  to  the  sanity  of  this  deceased 
man  ;  be  visited  him  at  his  house,  and  weight  is  laid  upon  the  circum- 
stance that  he  was  there  for  two  days  and  nights  before  *  his  death.  I 
proceeded  tb  examine  him  as  to  whether  certain  peculiarities  were 
manifested.  He  said  ''no,"  I  asked  him  then  at  length  whether  if 
Buch  peculiarities  as  those  had  been  manifested,  what  he  should  say 
with  reference  to  a  man's  condition.  It  is  a  perfectly  proper  and 
competent  question. 

The  Coctrt — Not  on  cross-examination,  I  think,  Mr.  Barnes.     I  will 
sustain  the  objection. 
Mb.  Babnes — I  except. 
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Mr.  Pratt — I  would  inquire  the  standard  of  Mr.  Hawes  generally  ? 

A.  I  do  not  know  that  I  am  competent  to  judge.  I  am  not  com- 
petent to  judge  of  that. 

]Mr.  Barnes — I  object  to  renewing- the  examination  of  this  witness. 

Mr.  Pratt — I  propose  to  ask  the  witness  two  questions  on  matters 
that  were  brought  out  in  cross-examination  by  Mr.  Barnes.  First,  I 
desire  to  ask  you,  Doctor,  whether  Mrs.  Hawes,  during  the  two  days 
that  you  were  there,  manifested  any  degree  of  tenderness  or  solicitude — 

Mr.  Barnes — I  propose  to  interpose  an  objection  right  here,  and 
ask  the  Court  to  inquire  of  counsel  to  state  for  whom  and  on  whose 
behalf  he  aj^pears  and  takes  part  on  this  trial,  simply  for  the  purpose 
of  saving  the  question  we  discussed  the  other  day. 

Mr.  Pratt — I  believe  that  question  has  been  settled  once. 

Mr.  Barnes — But  not  in  a  form  in  which  I  could  ^et  any  benefit 
from  it.  The  discussion  was  made  then,  for  the  purpose  of  not  detain- 
ing the  jury,  but  it  was  well  understood  that  whenever  this  arose,  that 
I  was  to  have  the  privilege  of  raising  that  question  and  getting  it  on 
record. 

The  Court — That  is  so. 

Mr.  Pratt — The  statement  can  be  very  readily  made.  I  appear  for 
and  on  behalf  of  Mr.  Evans,  genei-al  guardian  of  the  child  named  in 
the  will. 

Mr.  Barnes — You  appear  for  the  purpose  of  sustaining  the  will  ? 

Mr.  Pratt — For  the  purpose  of  sustaining  the  will,  with  the  consent 
and  approbation  of  the  executor. 

Mr.  Barnes — I  object  to  counsel  appearing  here  or  representing 
Mr.  Evans,  or  claiming  the  right  to  represent  him,  on  the  ground  that 
Mr.  Evans  has  no  interest  of  any  nature — no  legal  interest  in  this  con- 
trovei-sy,  and  no  interest  or  estate  in  the  estate  which  is  the  subject  of 
inquiry  in  this  Court,  and  has  no  standing  in  Court,  to  be  heard  by 
counsel,  or  otherwise. 

The  Court — The  objection  is  overruled. 

Mr.  Barnes — I  except. 

The  Court — State  to  the  jury  if  you  please,  what  degree  of  tender- 
ness or  solicitude,  if  any,  Mrs.  Hawes  manifested  for  her  husband 
during  your  visit  there  ? 

A.  I  saw  nothing  that  caused  me  to  think  anything  unusual,  either 
on  his  i^art  or  hers,  except  as  I  have  stated.  Her  conduct  was  kind 
and  wife-like. 

Mr.  Kennedy — Here  the  executor  rests.  That  is  all  the  witnesses 
on  behalf  of  the  executor. 

Mr.  Barnes — I  desire  now  to  give  the  counsel  notice,  so  that  we 
shall  not  have  any  ai)plication  to  the  discretion  of  the  Court,  on  the 
ground  stated  here  in  this  case,  in  2(5  Cal.  606;  Kohler  v.  Wells,  Fargo 
&  Co.,  tlmt  through  mistake  of  law,  or  from  any  inadvertence,  they 
have  failed  or  neglected  to  put  in  testimony,  evidence  in  this  case,  any 
fact  essential  to  establish  the  sanity  of  Horace  Hawes,  or  any  witness. 
Now.  I  think  some  of  the  counsel  on  the  other  side,  are  under  a 
delusion,  which  it  might  be  that  the  Court  will  show  that  they  have  a 
right  to  make  a  prima  facie  case  here,  to  the  introduction  of  so  much 
testimony  as  they  have  presented  by  the  subscribing  witnesses  so  far 
as  they  went,  and  this  medical  gentleman,  then,  to  draw  our  fire  and 
then  go  on,  and  then  undertake  to  rebut  any  facts  tliat  we  may  show, 
and,  in  addition  to  that,  to  introduce  witnesses,  tending  to  establish  as 


THE   HAWES'  WILL  CASE.  33 

matter  of  opinion,  medical  and  otherwise,  the  sanity  of  the  deceased. 
In  conversation  with  one  or  more  of  the  counsel,  I  found  that  view  was 
entertained,  and  I  use  now  for  the  purpose  of  showing  to  counsel,  and 
having  it  understood  that  we  insist  that  when  they  rest  their  case  in 
chief,  they  shall  have  put  upon  the  stand  every  witness  that  they  intend 
to  call  to  establish  the  sanity  of  Mr.  Hawes  as  a  probated  fact,  and 
that  when  they  rest,  and  one  case  is  through,  they  will  be  confined  to 
such  proof  as  is  strictly  in  rebuttal,  confined  to  matters,  concerning 
which  our  witnesses  have  testified,  and  then  the  case  is  closed  on  their 
behalf.  It  was  stated  to  me  by  counsel,  that  in  their  view  of  the  law 
of  this  case,  the  moment  that  they  introduced  the  subscribing  witnesses 
to  this  will,  the  burden  of  proof  was  shifted  on  us,  and  that  we  were 
bound  to  go  on  and  attack  the  will,  and  they  had  the  reply.  Now,  that 
there  may  be  no  mistake  in  this,  whenever  this  case  is  ended,  I  wish  to 
show  that  our  view  of  the  law,  and  the  view  upon  which  we  propose  to 
insist,  is,  that  the  burden  of  proof  of  showing  the  sanity  of  the  deceased, 
the  affirmative  is  entirely  with  them.  And  that  they  are  bound  to 
introduce  upon  their  case  in  chief,  all  the  testimony  upon  which  they 
intend  to  rely  to  establish  that  fact,  and  that  when  we  have  done  with 
our  case,  there  is  no  more  evidence  to  come  in  here,  except  such  as 
shall  be  strictly  in  rebuttal  to  the  case  we  make.  The  statute  provides 
that  the  case  shall  be  governed  by  the  ordinary  rules  and  practice  of 
civil  courts  in  civil  cases,  and  I  call  the  attention  of  the  Court  and 
counsel  to  this  case  of  Kohler  v.  Wells,  Fargo  &  Co.  (reads  and  cites 
authorities). 

Mb.  Pbatt — I  would  like  to  make  the  suggestion:  We  have  not 
asked  the  Court  to  pass  upon  that  question.  There  is  no  question 
before  the  Court.  It  will  be  soon  enough  for  your  Honor  to  pass  upon 
that  when  we  offer  testimony  in  rebuttal.  We  have  made  our  prima 
fade  case,  and  we  rest.  We  will  take  the  cliances.  When  we  offer 
testimony  in  rebuttal,  we  will  argue  the  question. 

Me.  Babnes— I  thought  it  was  only  proper  to  tell  them  what  my 
proposition  is  in  that  particular.  As  Mr.  Bartlett  informed  me,  as  my 
understanding  was,  that  the  burden  of  proof  was  upon  us,  to  show 
that  Mr.  Hawes  was  insane,  and  that  they  would  not  require  to  intro- 
duce anything  more  than  testimony,  to  make  a  primu  facie  case.  That 
view  I  intended  in  fairness  to  combat.  That  was  my  object  in  doing 
so — that  I  may  be  understood. 

The  Codbt — That  is  not  before  me  now.  If  they  choose  to  take  the 
risk,  that  is  their  lookout. 


OPENma   ABGUMENT  FOB  CONTESTANT. 

Mb.  BabAes — If  your  Honor  please,  and  Gentlemen  of  the  Jury,  as  I 
understand  they  have  rested,  with  reference  to  almost  every  act  of  a 
man's  life,  the  presumption  of  the  law  is,  that  a  man  is  sane  when  he 
does  it.  In  the  case  of  a  deed  for  instance,  if  the  deed  is  produced, 
signed  by  the  party,  duly  acknowledged  according  to  the  forms 
prescribed  by  law,  it  is  presumed  that  that  deed  was  made  by  him 
when  he  was  in  his  right  mind,  and  had  the  power  to  dispose  of  his 
property,  and  the  party  who  seeks  to 'overthrow  that  instrument  must 
show  a^rmatively  that  the  man  was  insane,  in  a  case  where  the 
defense  is  insanity — that  he  was  insane  when  he  made  it.     A  man  is 
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always,  in  the  general  transactions  of  life,  in  short,  presumed  to  be 
sane  until  the  contrary  is  proven.  That  is  not  the  law,  gentlemen, 
with  reference  to  wills.  Not  that  the  law  presumes  that  the  man  who 
makes  a  will  is  insane  until  he  is  proved  to  be  sane,  but  there  are 
certain  affirmative  propositions  that  a  paity  is  bound  to  go  forward  and 
demonstrate  to  the  Court,  as  matter  of  fact,  in  addition  to  the  mere  intro- 
duction of  a  piece  of  i>aper  which  he  says  is  the  will,  the  statute  requires 
him  who  propounds  the  will  for  probate,  that  the  man  who  made  it  was  of 
sound  and  disposing  mind  when  he  executed,  published  and  declared 
it  to  be  his  last  will  and  testament ;  that  there  was  no  undue  influence 
and  no  persuasion,  no  fraudulent  misrepresentation  to  induce  him  to 
make  it.  All  that  has  got  to  be  shoTVTi  as  an  affirmative  proposition, 
for  that  purpose  and  to  that  end.  You  have  heard  the  testimony  of 
these  two  subscribing  witnesses,  and  the  testimony  of  Dr.  Stillman, 
upon  which  the  executor  rests.  You  are  now,  gentlemen,  to  give  your 
attention  to  the  facts  which  it  becomes  our  duty  to  lay  before  you,  with 
respect  to  w^hat  was  the  real  and  most  melancholy  condition  of  the 
mind  of  Horace  Hawes  for  a  period  of  years  2:)rior  to  his  decease.  It 
will  not  be  pretended  before  you  that  Mr.  Hawes  was  what  is  popularly 
termed  a  raving  maniac,  that  he  had  neither  judgment,  discretion  or 
the  power  to  transact  the  ordinary  concerns  of  life,  nor  will  it  be  pre- 
tended before  you  that  in  very  many  of  Mr.  Hawes'  relations  in  life  his 
conduct  and 'demeanor  was  not  such  as  that  which  is  exhibited  by  every 
man  in  ordinary  transactions. .  What  we  want  to  undertake  to  i)rove 
to  you,  and  wliich  as  a  matter  of  law  when  that  time  comes,  the  Court 
will  instruct  you  is  operative  to  defeat  this  will,  is,  that  in  connection 
with  certain  subjects  and  certain  persons  indispensably  and  necessanly 
connected  with  the  disposition  of  his  property,  Mr.  Hawes  was  as  raWng 
and  complete  a  maniac  as  ever  stalked  naked  in  Bedlam.  We  shall 
undertake  to  show  that  this  peculiarity  of  Mr.  Hawes'  was  of  no  very 
recent  date  ;  that  the  time  extended  back  for  several  years  ;  seven  or 
eight  years  perhaps  prior  to  his  decease  ;  that  the  peculiarity  developed 
itself  in  the  first  place  towards  his  wife,  whom  we  shall  show  to  you 
was  in  all  her  relations  to  him  tnily  -Nvithout  blame  ;  that  she  was  a 
faithful,  devoted  wife  to  him,  yielding  to  his  caprices,  obedient  to  his  will, 
his  starving,  submissive,  outraged  wife.  I  do  not  ask  you  to  find 
him  insane  because  he  deprived  her  of  the  necessaries  of  life ; 
I  do  not  ask  you  .to  find  him  insane  because  he  went  from 
store  to  store  and  told  the  grocer,  and  the  druggist,  and  the 
dry  goods  dealer  not  to  give  that  woman  either  clothing,  or  food,  or 
medicine  ;  I  do  not  ask  you  to  find  him  insane  because  he  was  eccentric 
up  to  the  very  verge  of  the  border  line  that  lies  between  reason  and 
unreason  ;  but  I  shall  ask  you  to  find  him  insane  because,  notwith- 
standing Mrs.  Hawes  was  to  him  from  the  hour  w^hen  she  unfortunately 
stood  by  his  side  in  mamage  before  Parson  Fitzgerald,  Aown  to  the 
hour  when  she  saw  him  laid  in  his  grave.  After  the  birth  of  his  children 
he  conceived  for  her  a  violent  insensible  antipathy,  and  not  founded  in 
any  sense  upon  any  conduct  of  hers  which  went  to  the  extent  in  the 
first  place  of  attacking  her  character  for  chastity  ;  not  merely  to  one 
person,  but  I  think  we  shall  be  able  to  show  you  by  somewhere  between 
twenty  and  forty  witnesses,  that  Mr.  Hawes  charged  his  wife  with 
promiscuous  illicit  intercourse  with  men  ;  and  that  he  charged  her 
time  after  time  to  the  j^ersons  with  whom  he  was  brought  in  contact, 
with  having  had  continued  illicit  intercourse  with  Mr.  Fitzgerald,  the 
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minister  who  married  him.     That  he  charged  again  and  again  that 
Washington  Bartlett,  whom  he  has  made  trustee  and  holder  of  the 
fund  which  is  to  educate  this  boy,  with  having  carried  on  illicit  inler- 
course  with  his  wife  for  years.     I  shall  show  you  that  at  the  very  time 
when  he  was  in  daily  conference  with  him  and  was  reposing  his  head  upon 
his  bosom  with  a  trust  equal  to  that  we  read  of  in  the  New  Testament; 
he  was  charijing  to  the  officers  and  detectives  of  this  city,  that  Wash- 
ington Bartlett  was  carrying  on  illicit  intercourse  with  his  wife,  and 
tryiug  to  get  witnesses  to  track  and  dog  him  to  her  assignations.     I 
shall   show    you,  gentlemen,  that    every    act    of    hers    that    looked 
like  an  act  not    merely   of    affection    but    of    exterior    decency    in 
civilized  life,  had,  in  his  mind,  a  direct  reference  to  that,  and  the  little 
daughter  of  Dr.  Caldwell,  that  he  again  and  again  asserted  to  people, 
was  the  daughter  of  his  wife,  and  when  pressed  for  a  reason  for  it, 
said  that  it  was  because  his  wife  was  so  fond  of  her.  he  could  not 
account  for  it  in  any  other  way;  that  he  went  to  the  house  where  his 
wife  and  he  had  visited,  and  asked  their  neighbors  and  their  friends  to 
exclude  his  wife  from  their  houses,  on  the  ground  of  her  character, 
and  he  said  that  she  made  it  her  business  to  teach  his  son  to  be  a  liar 
and  a  thief;  that  she  was  a  thief  herself;  that  she  had  broken  open  a 
house  ID  the  city,  and  had  stolen  property  from  it;  that  she  had  three 
times  attempted  to  poison  him ;  that  he  drove  her  to  Bedwood  City, 
and  sent  for  her  again,  and  when  she  came,  treated  her  like  a  dog; 
that  when  she  came  into  the  room  where  he  was — we  will  show  you  by 
the  testimony  that  is  not  to  be  attacked,  that  after  she  had  left  the 
room  he  would  have  the  towels  that  hung  on  the  rack  by  the  wash- 
stand  counted  to  see  if  any  were  stolen.     We  shall  show  that  when 
ahe  todbhed  the  spoon  that  fed  his  feeble,  dying  lips  with  medicine, 
he  woidd  have  it  washed  and  scoured;  that  solitary  .**  silver  spoon  " 
that  he  kept  for  his  own  particular  and  private  use — washed  and 
Bcoared  to  get  the  poison  and  malaria  out  of  it,  and  that  when  she 
happened  in  the  room,  he  would  not  even  trust  the  articles  in  use  there 
to  be  washed,  except  in  his  presence;  and  he  frequently  had  his  food 
whenever  he  knew  she  was  in  town,  cooked  in  the  grate  where  he  was 
lying  sick.     And  he  would  say  that  this  devil  of  a  woman — towards 
her  he  would  use  language  such  as  the  lowest  and  the  basest  of  man- 
kind would  hesitate  to  use  towards  a  drunken  drab  that  was  laid  in  the 
gutter,  that  she  was  seeking  to  starve  and  poison  him.     I  shall  show 
you  that  he  sat  in  the  dark,  because  he  was  afraid  that  her  agetits 
would  assassinate  him.     I  shall  show  you,  by  the  testimony  of  Mr. 
Byrne,  the  District  Attorney  of  this  County,  that  he  went  to  him,  that 
he  employed  Captain  Lees  and  other  detectives,  and  that  he  stated  these 
facts  about  his  wife,  not  once  or  twice,  but  through  a  series  of  months, 
and  that  they  continued  down  to  the  day  of  his  death — whenever  she 
was  mentioned;  and  that  when  contradicted  whenever  the  question  was 
discussed,  and  there  was  a  doubt  thrown  upon  her  being  such  a  char- 
acter, he  would  ily  into  the  most  violent  paroxysm  of  passion,  and 
declare  that  the  person  to  whom  he  had  been  previously  talking,  and 
endeavoring  to  convince  of  his  wife's  baseness,  w-as  a  spy  upon  him,  in 
league  with  her,  to  overthrow  his  life,  and  get  his  property.      I  shall 
show  you,   gentlemen,  that  he  refused  food,  because  he  was  afraid — 
refused  to  buy  it,  because,  as  he  said,  he  was  afraid  that  she  would  get 
hold  of  it  and  poison  it,  and  that  he  waited  until  the  middle  of  the 
sight,  and  sat  in  the  darkness,  and  would  send  this  little  orphan  boy. 
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who  waited  upon  him  there,  whom  you  have  heard  the  witnesses  speak 
of,  to  the  houses  of  his  neighbors,  getting  them  up  in  the  middle  of  the 
night,  as  he  did,  again  and  again,  and,  I  shall  show  you,  begging  for 
bread;  or  they  would  come  and  ask  him  what  was  the  matter,  and  why 
he  did  it,  and  that  he  had  two  reasons  he  would  give.  The  first  was 
that  he  was  afraid  his  wife  had  poisoned  everything  in  the  house,  or 
anything  that  he  might  buy;  that  she  was  in  league  with  the  butchers 
and  bakers,  and  everybody  else,  to  jDoison  him;  and,  in  the  next  place, 
he  was  so  poor  that  he  could  not  afford  to  buy  food.  I  shall  show  you 
that  when  the  clergj-meij,  during  this  winter  chat  he  lay  there,  plotting 
this  deed  of  gift,  the  character  of  which  I  shall  undertake  to  analyze  at 
a  latter  time,  as  being  in  itself,  one  of  the  strongest  evidences,  not  of 
monomania,  but  of  absolute  insanity;  that,  while  he  lay  there  during 
that  winter,  I  shall  show  you  that  when  clergymen  came  to  see  him, 
before  he  would  let  them  into  his  presence,  he  had  to  know  that  they 
had  brought  him  food — beefsteaks,  potatoes,  bread,  specifying  the  bill 
of  fare,  and  all  the  condition  of  a  presentation,  by  which,  like  a  ticket 
to  enter  a  show,  they  could  be  entitled  to  the  presentation — like 
Brigham  Young  tithing  the  brethren  in  the  house.  That  he  lived 
during  these  last  winter  nights  of  his  life  mainly  upon  charities  of  that 
kind,  subsisting  in  a  great  degree,  I  shall  show  you,  in  that  way;  that 
when  the  doctors  prescribed  for  him,  he  would  not  take  the  prescrip- 
tion— that  he I'ef used  the  most  nourishing  food,  and  of  even  the  presents 
that  were  made  him,  presents  of  wine  for  instance,  rare  old  wine,  that 
somebody  brought  in;  his  wife  came  into  the  room,  and  he  had  the 
whole  of  it  thrown  out,  because  she  had  poisoned  it.  So,  again  and 
again,  during  the  last  years  of  his  life,  he  was  afficted  by  as  copplete 
and  entire  a  monomania,  with  respect  to  her,  as  ever  afficted  any  man 
in  the  world.  And  that,  within  the  will,  we  shall  contend  to  you, 
established  by  the  cases,  Horace  Hawes  was  a  man  of  unsound  mind, 
in  respect  to  her;  and  that  that  unsoundness  of  mind  did,  as  a  matter 
of  law,  make  this  will  of  his  null  and  of  no  effect. 

[Here  the  Court  adjourns  until  to-morrow  morning,  at  10  o'clock. 


•    .  FOXJKTH    DAY. 

FRmAY,    NOVEMBEK  17. 

Doctor  A.  B.  Caldwell  called  for  contestant.     Sworn. 
Examined  by  Mr.  Barnes  : 

Q.  What  is  your  age,  sir?  ^ 

A.  I  am  fifty-two,  sir.         '' 

Q .  What  is  your  profession  ? 

A.  I  am  a  physician. 

Q.  How  long  have  you  been  engaged  in  the  practice  of  medicine? 

A.  Twenty  years,  sir. 

Q.  How  long  in  the  State  of  California  ? 

A.  Since  1849,   with  the  exception  of  an  absence   of  eighteen 
mouths  from  the  State. 

Q.  What  part  of  the  State,  mainly  ? 

A.  Santa  Clara  county  for  the  last  eighteen  years. 
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Q.      Have  you  any  family  ? 
A.'     I  have,  sir. 
Q.      Of  wliom  does  it  consist  ? 

A.      A  wife  and  nine  children;  two  of  whom  are  married;  six  young 
children. 

Q.      \V  liat  is  the  relationship,  if  any,  between  Mrs.  Caroline  Hawes 
and  your -wife? 

A.      Tliey  are  sisters,  sir. 
Q.      Have  you  a  daughter  n'amed  Caroline  ? 
A.      I  Have,  sir. 
Q.      Ho-w  old  is  she  ? 

A.      Sh.e  was  born,  I  think,  about  the  latter  part  of  December,  on 
the  twenty-seventh,  I  think,  of  1852. 
Q.      Where  ? 

A.      At  my  house,  at  Independence,  Missouri. 
Q.      "Were  you  acquainted  with  Mr.  Hawes  ? 
A.       -  es,  sir. 

Q.      'Where  did  your  acquaintance  with  him  commence;  and  when? 
A.      I   was  made  acquainted  with  him  by  Major  Chase,  at  Santa 
Clara,  in  the  Spring,  I  think  perhaps  it  was  May,  of  1855. 

Q.      Did  your  acquiintance  with  him  continue  after  his  marriage  to 
his  widow  ? 
A.     Yes,  sir. 

Q.     Did  you  occupy  any  professional  relation  toward  his  family  ? 
A.     I  was  physician  to  his  family  from  the  time  that  he  married  till 
near  his  death  ;  until  a  few  months  before  his  death. 

Q.  Won't  you  state  the  standing,  and  intimacy,  and  acquaintance 
you  had  with  the  family;  Jiad  you  visited  them  and  they  you,  if  at  all, 
so  that  the  jury  can  form  an  idea  of  the  extent  of  your  intimacy  with 
his  family? 

A.  We  were  very  frequently  at  his  house  in  tliis  city,  on  Folsom 
street,  at  the  place  he  stopped,  and  at  Redwood  City,  where  his  family 
resided  at  some  seasons  of  the  year.  And  they  as  often,  or  more  often, 
at  my  house,  in  Santa  Clara  County. 

.Q.  Did  he  make  any  visits,  and,  if  so,  to  what  extent,  to  your 
house  ?  • 

A.     Why,  sir,  he  came  so  often  for  many  years  after  his  marriage, 
that  I  could  not  say  how  often j  repeatedly;  and  stayed  several  days  at 
a  time  with  his  family.     When  he  became  an  invalid,  he  came  and 
staved  for  medical  treatment,  two  weeks  at  a  time. 
Q.     About  what  time  did  he  become  an  invalid  ? 
A.     He  was  always  from  when  I  first  knew  him,  somewhat  of  an 
invalid  or  dyspeptic;  but  the  peculiar  affection,  the  disease   of  the 
lungs,  of  which  he  died  came  on  afterwards.     I  learned  from  infor- 
mation obtained  from  him,  about  the  time  he  was  a  member  of  the 
Senate,  frona  this  City.   He  attended  the  Legislature  at  Sacramento  City. 
Q.     Do  you  know  what  year  that  was  ? 

A.  I  do  not,  but  think  it  was  about  1864,  for  in  the  autumn  of 
1865 — October,  1865 — he  came  to  my  house,  and  remained  there  for 
treatment. 

Q.     How  long  did  he  stay  there  ? 

A.  I  could  not  say  just  now,  how  long;  but  it  was  several  weeks, 
nntil  the  winter  came  on. 

Q.     Did  you,  at  any  time,  observe  in  Mr.  Hawes,  any  peculiarities 
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which  led  you  to  consider  the  question,  medically,  as  to  whether  he 
was  a  man  of  sound  mind  or  not  ? 

A.  I  had  regarded  him  from  my  first  acquaintance,  until  he  became 
an  invalid,  as  a  man  of  a  superior  order  of  intellect  and  intelligence, 
and  not  until  he  became  an  invalid,  did  I  begin  to  suspect  anj'thing. 
My  first  suspicion  was  aroused,  slightly  aroused,  however,  in  Novem- 
ber; I  think  in  November,  1865.  The  first  act  that  I  ever  thought 
suspicious — and  I  did  not  regard  it  with  suspicion  until  acts  subse- 
quently^made  me  refer  to  this  act. 

Q.  Go  on  and  state  to  the  jury,  the  facts  and  circumstances  con- 
nected with  Mr.  Hawes,  which  led  you  to  form  either  an  opinion  or  a 
suspicion  that  he  was  not  a  man  of  sound  mind  ? 

A.  The  matter  is  so  extensive,  I  shall  have  to  be  as  brief  as 
possible. 

Q.     Take  as  much  time  as  you  like;  go  on. 

A.  There  is  so  much  connected  with  my  associations  with  him  as  a 
physician,  for  three  years,  that  I  hardly  know  where  to  begin.  The 
first  act  that  I  recur  to  in  my  memory,  that  subsequently  led  me  to 
believe  it  was  suspicious,  was  his  expression  of  fear  of  being  assassin- 
ated or  poisoned;  that  was  in  November,  1865.  About  November;  I 
may  be  mistaken  exactly  as  to  date.  ^ 

Q.     State  the  facts  that  refer  to  that  in  detail  ? 

A.  A  gentleman  called  at  my  house  ;  an  old  acquaintance  of  ours 
living  in  Gilroy  ;  and  Mr.  Hawes,  who  was  staying  at  my  house  then 
for  medical  treatment.  We  were  in  the  dining  room  taking  a  lunch, 
and  this  gentleman,  who  was  fond  of  his  dram,  saw  a  bottle  sitting  on 
the  mantle-piece. .  He  took  it  up,  standing  by  me,  and  said  **  what  is 
this  in  this  flask,"  supposing  it  might  be  brandy  or  whisky.  I  told 
him  it  was  some  of  Mr.  Hawes'  medicine,  and  that  it  contained  bi^andy, 
but  there  were  tonics  too  in  it,  that  he  was  then  taking.  Said  he  *'  I 
reckon  it  won't  poison  a  fellow,  would  it  ?  "  I  told  him  no,  it  would 
not,  and  he  poured  out  a  part  in  a  glass  and  drank  it  off.  He  left  soon 
after,  and  Mr.  Hawes  came  in,  and  I,  as  a  matter  of  amusement,  told 
him  of  the  circumstance,  and  he  was  afraid  to  touch  it,  or  take  any 
of  it  afterward,  asking  me  if  I  watched  him  closely,  and  saw  him  when 
he  handled  the  bottle,  if  he  had  a  chance  to  put  anything  in  it. 
And  then  after  a  pause  of  a  few  minutes,  looked  at  me  seriously  again, 
and  said,  **  are  you  sure  you  watched  him  all  of  the  time."  I  told  him 
I  was  sure  he  had  no  time  to  put  anything  in  it,  and  he  need  not  fear, 
and  he  afterwards  used  his  medicine  as  before.  That  was  the  first 
circumstance.  I  thought  nothing  of  it  until  subsequent  matters  made 
me  think  of  this  fear  ;  he  used  frequent  expressions  afterwards  show- 
ing fear  of  being  poisoned  or  assassinated  by  individuals  known  or 
unknown,  who  might  be  hired. 

Q.  To  what  extent  was  that  notion  that  he  was  in  danger  of  being 
poisoned  or  assassinated,  present  to  his  mind  from  that  tipie  on  ? 

A,  There  were  times,  sir,  that  it  seemed  to  me  to  be  almost  a  con- 
stant matter  of  fear.  He  at  one  time  gave  me  complete  control  and 
management  of  his  case  ;  unlimited  power  and  means  for  the  treatment 
of  his  case;  that  any  amount  of  money  necessary  to  be  spent  in 
traveling  and  building  houses  or  finding  suitable  location,  and  removing 
his  location  could  be  used.  I  fixed  up  a  programme  by  which  he  was 
to  be  governed,  for  the  restoration  of  his  health.  This  was  some  two 
years  before  his  death;  just  about  two  years  before  his  death;  may  be  a 
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little  more;  and  he  agreed  to  it.  The  arrangement  was  all  satisfactory 
and  pleased  him  very  mucli.  One  j^art  of  it  was  to  travel,  leaving  the 
coast,  getting  away  from  the  sea  breezes  which  were  too  harsh  entirely 
for  him,  and  get  into  the  interior,  into  some  sheltered  cove,  where  he 
would  be  protected  from  the  winds  of  the  ocean.  And  he  agreed  to 
the  plan  and  was  much  pleased  vnth  it.  But  it  was  finally  given  up, 
as  he  said  the  country  was  too  full  of  assassins;  and  he  could  not  be 
induced  to  go. 

Q.  When  next  did  you  observe  any  facts  that  affected  your 
opinion  with  respect  to  him  ? 

A.  It  was  the  same  time  he  was  stopping  at  my  house.  This 
arrangement  was  in  j\ftirch,  or  April  rather,  two  years  preceding  his 
death,  say  18G9.  At  that  time  he  exhibited  to  me  marks  of  aberration 
of  mind,  sufficient  to  make  me  consider  that  he  was  a  monomaniac.  It 
was  upon  the  subject  of  his  wife. 

Q.     Go  on  and  tell  this,  sir. 

A.  He  had  several  private  conversations  with  me,  and  I  remained 
silent,  listening  more.  He  let  out  from  one  to  another,  and  I  did  not 
attempt  to  cross  him.  He  said  very  many  harsh  things  concerning 
her — things  that  I  knew  were  untrue,  and  constructions  entirely  of  his 
own  mind. 

Q.     What  did  he  say  ? 

A.  It  is  so  long  ago,  I  do  not  recollect  the  particulars,  only  that 
she  was  not  lady-like  and  refined  enough  to  associate  in  the  upper  class 
of  socjety  of  his  acquaintances  in  San  Francisco;  that  he  had  not  so 
introduced  her  to  that  society,  that  she  might  figure  in  the  world,  as 
became  a  man  of  his  wealth  and  talent;  and  that  she  would  poison  him 
if  she  were  not  too  big  a  coward  to  do  it,  and  that  she  never  waited  on 
him  in  his  illness  as  a  wife  ought  to  wait  on  him,  which  I  know  not  to 
be  true. 

Q.     What  was  her  conduct  and  treatment  towards  him  ? 

A.  I  never  saw  anything  but  the  most  faithful  attention,  night  and 
day,  and  kindness  towards  lum. 

Q.     Did  she  prepare  his  food  ? 

A.  Yes,  often  I  have  seen  at  her  house,  supplying  his  food.  At 
my  own  house,  is  was  prepared  and  controlled  under  the  management 
of  my  own  family. 

Q.  What  was  his  conduct  and  demeanor  towards  her,  as  you  ob- 
served it  ? 

A.  Well,  he  never  exhibited  to  me  any  manifestation  of  displeasure 
towaifds  her — that  is,  nothing  rash  nor  harsh,  except  in  these  private 
conversations.  In  the  evening  he  sat  entertaining  me  for  hours  with 
his  talk. 

Q.     To  what  extent  did  ho  discuss  these  defects  of  his  wife,  to  you  ? 

A.  Well,  to  the  extent  of  wishing  to  get  clear  of  her.  Being  my 
sister-in-law,  I  hardly  knew  how  to  act.  Had  I  not  regarded  him  as  a 
monomaniac,  I  should  have  resented  a  portion  of  it;  but  I  treated  him 
kindly  and  mildly.  He  asked  me  to  use  my  influence  to  get  her  to 
accept  a  sum  of  money,  how  much  I  don't  recollect — twenty  or  thirty 
thousand  dollars,  perhaps,  to  retire  and  leave  him  and  live  upon 
plenty,  and  have  nothing  at  all  further  to  do  with  him. 

Q.     How  often  did  he  talk  with  you  upon  this  subject? 

A.  Several  times,  sir,  but  once  more  particularly  than  any  other 
time.  He  exhibited  at  that  time  a  terrible  state  of  excitement,  from 
some  cause. 
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Q.     How  did  he  behave  himself  ? 

A.     He  was  boisterous. 

Q.  You  say  boisterously.  Would  you  describe  to  the  jury  what 
he  did  ? 

A.  He  spoke  loudly  and  violently,  and  raised  and  clapped  his 
hands,  and  talked  very  loud;  emphatically. 

Q.     Did  he  walk  up  and  down  the  room  ? 

A.     I  don't  recollect  whether  he  did  or  not. 

Q,  How  was  his  language,  with  reference  to  its  being  profane  or 
otherwise  ? 

A.  I  don't  recollect  to  have  heard  any  profanity  at  that  time.  He 
may  have  used  it,  but  he  was  not  a  constant  s'^earer  in  his  habits;  it 
was  only  when  he  was  excited.     I  heard  him  swear  not  very  commonly. 

Q.  Won't  you  state  at  length  what  he  said  of  Mrs.  Hawes  at  this 
interview  to  which  you  refer  ? 

A.  I  could  not  recollect  it  all,  sir,  but  those  were  the  points.  He 
never  made  any  attack  upon  her  virtue,  or  accused  her  of  infidelity,  to 
me.  He  knew  that  would  not  do,  and  he  never  made  any  such 
attempt. 

Q.  Was  there  any  particular,  from  his  relations  to  his  vnfe — was 
there  any  other  thing  done  or  said  by  him  to  you,  that  led  you  to 
question  his  soundness  of  mind  ? 

A.  Repeatedly,  concerning  another  conversation — not  on  that 
eveiiing  though,  when  he  dwelt  upon  his  wife  so.  I  got  him  pacified 
by  mild  treatment  that  evening,  so  that  it  passed  off  quietly.  I 
matured  the  matter  in  my  own  mind,  and  said  but  little  to  any  person 
about  it.  Either  before  or  afterwards,  perhaps  both,  I  repeatedly 
heard  him  talk  in  a  very  wild  way  about  his  own  greatness,  and  about 
monuments,  and  about  posthumous  fame.  He  seemed  to  be  very 
ambitious  about  posthumous  fame. 

Q.  Won't  you  state  as  nearly  as  you  can,  whether  he  talked  on 
that  subject — what  he  said  ? 

A.  Well,  one  particular  expression  of  language  that  he  used  about 
that  time  on  one  of  those  occasions,  was  concerning  Mont  Eagle 
University.  He  had  opened  all  his  plans  to  me  repeatedly,  about  that, 
and  he  stated  that  he  would  leave  a  monument  of  fame  behind  him,  for 
which  future  ages  would  call  him  blessed.  That  the  thing  would  not 
be  completed  now,  or  in  our  day,  but  years  and  years  afterwards, 
when  the  present  generation  of  men  on  earth  would  all  have  passed 
away;  when  his  villifiers  and  calumniators  were  laid  low  in  the  dust, 
and  our  names  be  forgotten,  and  the  people  that  would  then  be  living 
would  not  know  that  such  people  as  these  had  ever  lived;  that  h^ 
name  would  be  spoken  in  anthems  of  praise,  not  by  a  few,  but  by 
everybody,  as  one  of  the  greatest  benefactors  of  the  human  kind. 

Q.     How  often  did  he  talk  in  that  way? 

A.  Well,  he  never  talked  in  so  great  a  strain  as  that  but  the  one 
time;  but  he  very  often  discussed  that  greatness.  On  another  occasion 
in  speaking  of  the  building  erecting  at  Redwood,  the  Mont  Eagle 
University;  speaking  of  his  son;  that  when  his  son  would  get  old  and 
his  hairs  had  grown  gray,  he  would  be  enabled  to  stand  upon  the  hill 
in  the  rear  of  the  Univei-sity  ground  or  building,  and  he. could  wave 
his  hand  over  the  scene  below  and  tell  with  proud  exultation  that  my 
father  did  all  this.  He  talked  in  that  strain  sometimes — he  continued 
for  an  hour  or  two  in  that  strain.  So  much  of  it  that  I  could  not 
begin  to  repeat  or  recollect  all. 
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Q.  What  was  Mr.  Hawes'  conduct  and  demeanor  towards  your 
daughter  Caroline  ? 

A.  The  last  two  or  three  years;  two  years,  I  had  noticed  an  aver- 
sion, and  that  is  all.  He  never  said  a  word  to  me,  but  I  had  discovered 
an  aversion,  and  nothing  more  than  that — not  talking  to  her,  or  no- 
ticing her. 

Q.     Did  he  speak  to  her  at  all  ? 

A.     On  one  occasion;  in  1869  I  recollect  of  his  talking  to  her  once. 

Q.     Where  was  that  ? 

A.     At  my  house. 

Q.  What  had  been  his  manner  and  demeanor  towards  her  before 
that  time  ? 

A.  That  was  the  first  time  that  I  had  ever  noticed  it,  and  then  it 
was  called  to  notice  after  that,  more  particularly,  by  an  occurrence  that 
happened. 

Q.     What  was  that  ? 

A.  It  was  merely  some  letter;  some  word  had  come  from  the  ranch 
from  his  wife;  that  he  supposed  that  my  daughter,  had  communicated 
something  to  her,  and  he  accused  her  of  writing  something. 

Q.     Accused  your  daughter  of  what  ? 

A.  Writing  some  information.  As  to  what  that  information  was, 
I  do  not  know.  Some  little  matter.  He  accused  her  of  writing  some 
information  to  his  wife  at  Redwood  City,  at  the  time.  She  came  up 
every  few  days,  when  she  was  absent,  and  he  accused  my  daughter  of 
writing  something  down  to  her;  some  little  information,  which  she  did 
not,  and  said  that  she  would  send  him  the  letter,  and  show  that  she  had 
not  written  it.  If  he  did  not  believe  her,  she  would  write  and  have  the 
letter  sent  up,  and  he  could  see  she  had  not  written  it. 

Q.  From  what  you  saw  and  observed,  as  a  medical  man,  with 
respect  to  Mr.  Hawes,  what  was  and  is,  your  opinion  with  respect  to 
his  condition  of  mind,  after  the  period  say,  of  two  years  before  his 
death  ? 

A.  I  regarded  him  as  being  partially  insane,  sir,  and  so  I  expressed 
it;  I  told* his  wife  so.  I  told  one  or  two  confidential  friends  so,  re- 
peatedly. 

Q.     What  do  you  mean  by  partially  insane  ? 

A.  I  mean  a  monomaniac;  partially  insane,  by  being  insane  upon 
some  particular  points  or  subjects. 

Q,     What  were  these  subjects? 

A.  Well,  one  grew  out  of  the  other;  his  desire  and  passion  for 
posthumous  fame;  his  imagining  that  he  was  the  greatest  man  that  the 
world  had  ever  produced,  and  his  aversion  to  his  wife  without  any 
known  cause  to  him. 

Crosst'Examinaiion,  By  Mr.  Pratt  : 

Q.  To  commence  where  you  left  off.  Doctor;  you  say  that  for  two 
years  prior  to  his  death,  or  thereabouts,  you  had  considered  him  par- 
tially insane. 

A.     I  had  considered  him  partially  insane;  yes,  sir. 

Q.  You  limit  that  insanity,  I  understand,  to  these  two  subjects, 
posthumous  fame  and  his  wife. 

A.  Well,  I  suppose  you  may  limit  it  to  them.  To  define  it  to  a 
point  at  all,  I  should  feay  those  two  points  I  was  positive  on. 

Q.     And  the  one  was  blended  with,  and  grew  out  of — 

A.  His  own  greatness  included  in  that,  and  that  posthumous  fame 
grew  from  that. 
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Q.  The  two  subjects  were  matters  of  insanity— the  two  pieces  of 
insanity,  if  I  may  so  call  them,  were  interlinked  and  blended,  the  one 
growing  out  of  the  other. 

A.     Yes,  sir. 

Q.  On  all  matters  of  business,  all  other  matters,  everything  except 
connected  with  these  two  subjects,  his  mind  was  always  clear  ? 

A.  There  were  times  that  I  had  conversation  with  him,  he  was  as 
rational  and  clear-headed  as  I  had  ever  seen  him. 

Q.  Was  not  he  always  on  all  other  subjects,  except  something 
which  was  involved  in  those  two  subjects  ? 

A.     Well,  sir,  he  was,  as  everybody  knows,  a  very  eccentric  and 

?eculiar  man.  His  style  of  business,  and  everything  was  so  peculiar, 
did  not  know  often  how  to  account  for  his  views;  that  was  all.  I 
attributed  it  often  to  an  individual  idiosyncracy,  or  peculiarity  of  tem- 
perament— all  those  other  things  that  were  peculiar  and  different  from 
other  people. 

Q.  He  transacted  his  own  business,  attended  to  his  own  affairs 
with  a  great  deal  of  accuracy  and  detail,  didn't  he  ? 

A.     Yes,  sir;  I  believe  he  did. 

Q.     And  with  great  particularity  up  to  the  time  of  his  death  ? 

A.  Yes,  sir;  so  far  as  I  know.  Within  the  last  six  months  before 
his  death,  I  did  not  see  him  five  minutes. 

Q.  After  five  or  six  months  prior  to  his  death,  you  did  not  see 
him? 

A.     No,  sir. 

Q.  Doctor,  now  inform  the  jury  when  it  was  that  Mr.  Hawes  first 
spoke  to  you  in  regard  to  his  wife's  poisoning  him,  or  his  fear  on  that 
subject  ? 

A.  I  think,  sir,  it  was  1869;  April,  1869.  He  never  had  spoken 
to  me  anyway  ill  or  cross  of  his  wife  j)revious  to  that,  and  yerj  little 
subsequently  after  that  month. 

Q.  Your  greatest  intimacy  with  his  family  had  been  prior  to  that, 
had  it  not? 

A.  No;  my  intimacy  with  his  family  has  been  as  great;  in  the  fall, 
until  he  went  to  Europe  and  returned,  I  saw  him  once  or  twice. 

Q.     Only  once  or  twice  after  his  return  from  France  ? 

A.  Only  once  or  twice  after  his  return  from  France.  But  I 
corresponded  with  him  a  great  deal.  He  wrote  to  me  constantly  until 
the  fall  of  1870. 

Q.     Do  you  know.  Doctor,  who  accompanied  Mr.  Hawes  to  France? 

A.     Yes,  sir. 

Q.     Who  were  they  ? 

A.  I  know  from  information,  and  the  correspondence,  and  letters 
I  have  received.  I  did  not  personally  see  them.  They  are  letters  from 
him  and  my  son,  one  of  my  sons,  and  his  own  son. 

Q.     Your  son  accompanied  him,  did  he  ? 

A.     Y'es,  sir. 

Q.     With  your  acquiescence  and  approval  ? 

A.     Yes,  sir. 

Q.     How  old  is  that  son  ? 

A.     He  is  fourteen  years  old  now,  sir. 

Q.  Did  you  place  that  son  in  the  charge  o^  Mr.  Hawes,  when  he 
went  on  this  trip  ? 

A.  He  wTote  me  a  letter  from  New  York,  proposing  to  place  them 
in  an  institution  of  learning. 
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Q.     Mr.  Hawes  wrote  you  a  letter? 

A.  Yes,  sir;  to  place  them  in  an  institution  of  learning  in  Europe, 
"with  my  consent,  and  for  me  to  "write  and  give  my  approbation.  I  did 
so,  but  he  did  not  place  them  in  that  institution  of  learning,  but 
brought  them  back. 

Q.  Now  to  go  back  once  more — in  April,  1869,  for  the  first  time, 
he  spoke  to  you  of  the  fear  that  his  wife  would  poison  him.  How 
many  times  after  that  did  he  speak  to  you  on  the  same  subject  ? 

A.  I  cannot  recollect  whether  after  he  left  my  house,  that  he  ever 
did. 

Q.  Then  you  can  only  recollect  of  that  one  Occasion  on  which  he 
spoke  to  you  ?  # 

A.  Several  times  while  he  was  at  my  house  during  this  month, 
which  I  think  was  the  latter  part  of  March  or  the  first  of  May — during 
the  month  of  April. 

Q.  All  these  cases  occurred  then  during  this  same  visit,  during 
April  or  May,  1869? 

A.     All  of  this  conversation  about  his  wife — yes,  sir. 

Q.  You  never  heard  him  speak  of  her  in  that  manner  at  any  other 
time? 

A.  No.  That  conversation  and  talk  that  I  had  with  him,  almost 
forbade  his  ever  doing  it  any  more.  I  let  him  know  that  it  was  very 
disagreeable  and  unpleasant,  and  that  I  should  treat  the  matter  as  well 
as  I  could,  and  give  her  some  ideas,  but  did  not  pretend  to  cross  him; 
and  the  subject  was  never  renewed. 

Q.  How  many  times  prior  to  April,  1869,  had  he  spoken  to  you  on 
that  subject  ? 

A.     Never  before  that  time. 

Q.     An<J  never  after  ? 

A.  Yes,  sir.  He  may  have  spoken  to  me  on  the  subject  casually, 
lightly,  or  referred  to  it,  but  no  general  conversation;  nothing  I  can  fix 
upon  as  a  point  of  time. 

Q.  Can  you  state  to  the  jury  the  exact  conversation  that  occurred 
on  that  subject  ?  What  did  he  say  about  it  ?  How  did  he  express 
himself  ?  Simply  the  expression  of  fear  that  she  might  poison  him,  or 
impart  a  knowledge  upon  the  subject?    What  was  said  to  you ? 

A.  I  have  about  stated  the  affair  as  well  as  I  can  recollect  it,  in 
my  direct  examination. 

Q.     Give  us  all  the  conversation  as  fully  as  you  can  ? 

A.  All  the  conversation,  as  far  as  I  can  recollect;  perhaps  an  addi- 
tional thing  might  be  stated,  that  she  was  so  neglectful  of  him  that  she 
paid  no  kind  of  care  or  attention  to  him  whatever,  and  that  she  had  an 
aversion  and  hatred  to  him,  and  all  she  cared  for  was  to  spend  his 
money,  and  that  if  she  did  not  accept  of  an  annuity,  or  a  particular  sum 
and  leave  him,  and  withdraw  entirely  from  his  presence,  not  to  be  in  his 
way,  that  she  never  would  get  the  wrappings  of  her  finger. 

Q.  You  say  in  your  dii*ect  examination,  Doctor,  that  you  know 
Mrs.  Hawes  was  always  kind  and  attentive  to  him  ? 

A.     I  never  saw  anything  else. 

Q.  What  were  your  opportunities  of  knowing;  what  time  did  you 
spend  in  his  house  ? 

A.  Whenever  I  went  to  the  city,  I  would  go  down  there  one 
day  and  stay  all  night,  until  the  next.  I  witnessed  her  attentions  at 
night,  sat  up  there  often  with  them  at  midnight;  and  at  my  own  house 
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she  stayed  some  of  the  time.     She  came  up  repeatedly,  and  I  saw  her 
attentions,  waiting  on  him,  and  nursing  him. 

Q.     How  often  did  these  visits  at  his  house  occur  ? 

A.  I  cannot  say  exactly,  without  reference  to  my  diary,  which  is 
at  home. 

Q.  But  on  those  occasions,  you  never  saw  any  unkindness  on  her 
part  or  his,  wl;ien  the  two  were  together  ? 

A.     Only  his  cross,  ill-natured  manner;  his  style  of  speaking  cross. 

Q.  What  do  you  mean  by  that  ?  That  he  was  simply  abrupt  and 
a  little  rude — 

A.     That  is  all  I  Ynean. 

Q.     No  accusations  against  her  ?       • 

A.     None, 

Q.     No  unkind  sentiments  expressed  ? 

A.     None. 

Q.     Merely  the  unkind  manner  in  what  he  said? 

A.     The  same  as  to  a  domestic,  who  had  been  waiting  on  him. 

Q.  During  all  this  time  of  which  you  speak,  when  he  was  cross  in 
his  manner  to  her,  Mr.  Hawes  was  suffering  considerably  from  disease, 
was  he  not  ? 

A.     Yes,  sir. 

Q.  Is  it  not  one  of  the  direct  results  and  effects  of  such  disease  as 
he  was  suffering  from,  ordinarily  to  make  the  patient  irritable  and  rude 
in  his  manner  ? 

A.  Yes,  sir,  generally  it  is.  The  tubercular  disease  of  the  lungs 
when  the  system  is  wasting  away,  the  nervous  system  becomes  delicate, 
easily  excited,  agitated,  and  the  patient  is  cross,  even  with  their  best 
friends  and  attendants. 

Q.  Isn't  often  the  case  that  people,  under  such  circumstances, 
attack  their  best  friends  first?  Isn't  that  one  of  the  peculiarities  of 
those  things,  that  is,  that  they  are  more  likely^  to  express  themselves  in 
a  rude  manner  with  those  with  whom  they  were  intimate,  than  to 
strangers  ? 

A.  My  experience  about  that  is,  that  they  are  generally  crosser, 
either  to  servants  or  domestics,  or  their  own  family,  than  any  outside 
friends. 

Q.  Now,  Doctor,  inform  the  jury  if  you  know  whether,  after  Mr. 
Hawes  expressed  his  fears  that  nis  wife  would  poison  him,  he  still 
continued  to  receive  from  her  food  which  she  had  prepared,  and  re- 
ceived and  took  from  her  medicines  which  were  furnished  ? 

A.  After  he  expressed  that,  I  have  seen  her  go  and  get  a  bottle 
when  the  time  was  come  for  him  to  take  medicine,  and  pour  it  out  and 
give  it  to  him,  and  he  would  take  it. 

Q.     Did  he  have  any  objections  ? 

A.  No,  sir;  and  I  think  I  have  seen  him  receive  a  plate  of  food  and 
eat  it. 

Q.  You  spoke  of  his  having  declined  to  go  into  the  country  upon 
your  recommendation,  on  account  of  his  fear  of  assassins  in  the  interior. 

A.     Yes,  sir. 

Q.     Was  that  before  or  after  he  made  this  trip  to  Europe  ? 

A.     That  was  before,  sir. 

Q.  When  he  contemplated  this  trip  to  Europe,  did  you  ever  hear 
him  express  any  fears  of  assassination  ? 

A.  No,  sir.  I  didn't  hear  him  express  any  fear  of  assassination;  he 
said  nothing  about  it.     I  urged  him  to  leave  where  he  was  living;  his 
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bouse  was  not  much,  only  a  few  feet  above  the  water;  it  was  a  damp  and 
low  situation  to  live  in,  and,  besides  telling  him,  I  wrote  him  a  letter 
urging  him,  after  I  returned  home,  to  leave  as  soon  as  possible,  that  it 
was  death  for  him  to  stay  there;  to  get  out  from  the  ocean  breezes,  the 
damp  atmosphere,  it  was  too  harsh  for  him.  And  he  did  so,  and 
started  on  the  overland  railroad;  went  East,  and  returned  somewhat 
improved.  He  came  back  pleased  to  take  another  trip,  and  he  asked 
me  to  let  my  son  go  with  him — to  go  to  Europe,  and  so  I  let  my  son  go. 

Q.  Do  you  recollect.  Doctor,  whether,  at  the  time  you  recom- 
mended this  trip  to  the  country,  it  was  about  the  time  when  several 
cases  of  stage  robbery  and  assassination  on  the  road  had  taken  place  in 
ftifferent  portions  of  the  State  ? 

A.  No,  sir,  I  don't  recollect  about  that,  whether  it  was  after  the 
time  or  not,  or  that  there  was  any  public  excitement,  that  could  create 
fears  of  any  character. 

Q.  He  didn't  refer  to  any  particular  instance  when  he  expressed 
these  fears  ? 

A.     No,  sir;  only  that  the  country  was  full  of  assassins. 

Q.  Did  he  ever  assign  to  you  any  reason  why  he  feared  assassina- 
tion from  any  parties,  or  any  reason  why  he  thought  people  might 
desire  to  take  his  life  ? 

A.  He  remarked  upon  this  occasion  that  it  might  be  done  for 
money,  or  might  be  done  for  persons  who  were  his  political  enemies, 
or  it  might  be  done  by  persons  who  wished  to  get  him  out  of  the  way 
for  some  profit  or  pay,  if  it  could  be  done;  that  there  were  many  causes 
for  which  they  might  assassinate  a  man — that  a  man  could  be  hii*ed  for 
a  few  dollars  to  assassinate  him. 

Q.  You  know  and  recollect  something  of  the  history  of  San  Fran- 
cisco; you  recollect  something  about  the  time  the  Consolidation  Act 
passed.     I  don't  mean  the  date,  but  do  you  recollect  the  circumstance  ? 

A.  Yes,  sir;  I  recollect  when  the  Consolidation  Act  passed,  Mr. 
Hawes  was  then  a  member  of  the  Lower  House  or  Assembly,  I  don't 
recollect  which,  in  the  State  Legislature. 

Q.  He  had  the  reputation  of  having  been  very  efficient  in  procur- 
ing the  passage  of  that  Act. 

A.  Yes,  sir,  he  has  repeated  to  me,  and  I  have  read  the  Act,  as 
furnished  to  me  by  himself;  and  he  told  me  all  about  its  conception. 

Q.  Do  you  recollect,  or  do  you  know  at  the  time  of  this  circum- 
stance, that  after  the  passage  of  the  Consolidation  Act,  on  his  return 
to  San  Francisco,  a  sort  of  mob  was  organized  and  went  down  to  the 
boat  when  he  arrived,  and  hooted  and  threatened  him  ? 

A.  I  heard  of  that.  I  don't  know  whether  it  has  anything  to  do 
with  this  or  not.     I  think  I  have  heard  of  it. 

Q.     Did  he  allude  to  that  at  any  of  his  conversations  with  you  ? 

A.     No,  sir;  he  never  mentioned  that  matter  to  me. 

Q.  Did  he  speak  in  any  of  those  conversations,  with  reference  to 
any  of  his  legislative  acts  as  being  likely  to  create  enemies;  people 
who  would  assassinate  him  ? 

A.  Yes,  sir;  he  did,  he  always  spoke — I  dont  know  where  he  had 
this  conversation  with  me;  whether  it  was  subsequent  to  April,  1869, 
when  he  was  at  my  house;  but  I  am  of  the  opinion  that  it  was  prior  to 
that,  soon  after  his  marriage. 

Q.  Did  he  ever  say  anything  to  you  about  his  connection  with  the 
Registry  law,  and  the  enemies  he  had  created  ? 
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A.  He  gave  me  a  full  history  of  the  whole  thing,  sir,  soon  after  its 
enactment.  \ 

Q.  And  that  was  prior  to  that  time  when  he  declined  to  go  into 
the  country,  for  fear  of  assassination  ? 

A.     Yes,  sir. 

Q.  Didn't  you  hear  him  very  often,  Doctor,  in  the  course  of  his 
conversations,  or  like  conversations,  make  the  general  expression,*  that 
all  the  thieves  and  robbers  were  down  on  him,  and  wanted  to  kill  him; 
or  that  they  were  his  enemies,  and  were  afraid  of  him  ? 

A.  I  have  often  heard  him  make  such  expressions  in  regard  to  the 
population  of  San  Francisco  here,  yes,  sir,  long  before  he  was  attacked 
with  this  disease  of  which  he  died. 

Mr.  Babnes — Q.  What  was  the  expression  he  made  use  of.  Doctor, 
about  the  people  of  San  Francisco  ? 

A.  That  these  thieves,  and  robbers,  and  hounds,  of  San  Francisco, 
had  pursued  him  and  were  his  bitter  enemies.  I  don't  recollect  any 
point  that  he  came  to — that  they  would  assassinate  him — he  may  have 
said  so. 

Mr.  Pratt — Q.  He  said  they  were  thieves,  and  his  enemies  in 
consequence  of  the  Act  he  had  taken  part  in  in  the  Legislature  ? 

A.     Yes,  sir. 

Q.  And  this  occurred  before  you  heard  him  express  this  fear  of 
assassination  ? 

A.  Oh,  yes;  because  then  when  he  was  in  moderate  health,  only 
dyspeptic,  he  often  had  long  conversations  with  me  about  his  political 
life. 

Q.  It  was  in  April  then,  1869,  I  understand,  that  the  first  circum- 
stance occurred,  which  led  you  to  doubt  the  soundness  of  his  mind  ? 

A.     No,  sir. 

Q.     When  then. 

A.  It  was  two  years  before  that  that  the  first  act  that  led  me  to  be 
a  little  suspicious,  occurred. 

Q.     In  1867  ? 

A.     In  1867,  I  think  it  was. 

Q.  In  1867,  then,  was  the  first  circumstance  that  created  any 
suspicion  in  your  mind  of  insanity  ? 

A.     Yes,  sir. 

Q.     Up  to  that  time  you  supposed  him  to  be  perfectly  sane  ? 

A.  There  were  three  occasions  when  he  came  up  several  weeks,  for 
me  to  attend  him.  One  in  1867,  and  another  one  afterwards,  and 
another  one  in  1869.     There  was  one  time  between  the  two. 

Q.  Well  it  was  prior  to  that,  his  public  life  as  a  legislator  had 
transpired,  wasn't  it  ? 

A.  Yes,  sir;  that  is  prior  to  1869,  and  prior — immediately  after 
his  return  from  Sacramento;  when  he  had  served  his  time  out  in  the 
Senate,  he  came  back  with  a  very  bad  cough. 

Q.  In  the  Spring  of  1866  was  it  not,  that  he  returned  from  Sac- 
ramento ? 

A.  I  think  so;  and  I  think  it  was  the  next  fall  that  he  first 
consulted  me,  and  sent  for  me  to  come  down  to  the  city. 

Q.     Before  you  had  any  suspicion  of  his  insanity  at  all  ? 

A.     Yes,  sir. 

Q.  Did  he  tell  you  on  frequent  occasions  that  all  the  thieves  and 
robbers  of  San  Francisco  were  down  on  him  on  account  of  his  public 
course? 
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A.     Yes,  sir. 

Q.     He  appeared  to  be  afraid  of  them  ? 

A.  Yes,  sir;  he  spoke  of  political  cliques.  He  said  that  his  legis- 
lation had  stopped  the  thieving,  and  these  robbers  and  thieves  here, 
were  men  who  were  growing  fat  on  the  public  treasur}',  were  stopped 
in  their  career  of  robbing,  and  were  down  on  him.  That  was  in  i-efer- 
ence  to  the  Consolidation  Act. 

Q.  Now,  when  did  you  say  you  first  became  acquainted  with  Mr. 
Hawes  ? 

A.  I  first  became  acquainted  with  Mr.  Hawes  in  1855;  I  think,  in 
May,  1855. 

Q.     His  wife  and  your  wife  are  sisters  ? 

A.     Yes,  sir;  and  he  visited  my  house  at  that  time. 

Q.     Was  that  before  or  after  his  marriage  ? 

A.  Before  his  marriage,  several  years.  He  was  married  in  my 
house  in  1858. 

Q.     And  you  first  became  acquainted  with  him  in  1855  ? 

A.     Yes,  sir. 

Mb,  Baldwin — Q.     Do  you  recollect  the  date  exactly,  Doctor  ? 

A.  Not  exactly  the  date,  but  I  recollect  distinctly  that  it  was  in 
the  month  of  May;  I  think  it  was  in  the  month  of  Ma}-;  I  am  sure  of 
that;  somewhere  towards  the  last  of  it;  twentieth  or  twenty-fifth;  along 
in  there  somewhere. 

Mb.  Pbatt — Q.  Did  he  ever,  on  more  than  one  occasion,  speak  to 
you  of  the  Mont  Eagle  University,  or  of  any  university  ? 

A.     Several  times,  sir. 

Q.  When,  according  to  the  best  of  your  recollection,  did  he  first 
allude  to  such  an  enterprise,  on  his  part? 

A.  The  first  conversation  that  he  ever  had  with  me,  that  I  can 
now  recollect  positively  about,  was  in  April,  1869. 

Q.     Do  you  think  that  was  the  first  iSme  ? 

A.  The  first  time  that  he  ever  gave  me  a  detail  in  full,  of  his 
plans. 

Q.  Had  he  ever,  prior  to  that  time,  expressed  generall}',  a  decision 
to  found  any  charitable  or  any  educational  institution  ? 

A.     Yes,  sir,  previous  to  tJiat. 

Q.     How  early  ? 

A.  Something  like  a  year  before.  A  short  time  before  that  he 
proposed  to  sell  me  the  Redwood  Farm — the  whole  farm,  for  a  certain 
gum  of  money,  twenty  years  credit,  at  seven  per  cent,  per  annum,  until 
it  was  paid  up.  But  he  afterwards,  in  talking  upon  the  same  subject, 
said  thiat  he  had  changed  his  mind  about  it,  and  that  he  thought,  as  the 
titles  were  now  perfected,  that  he  would  donate  it  to  some  charitable 
institution,  or  institution  of  learning;  and  that  was  all  he  said  upon 
that  subject.  No  more  conversation  occurred  until  some  time  after- 
wards, and  no  detailed  conversation  of  his  plan  until  April,  1869,  I  am 
pretty  sure. 

Q.  You  think,  then,  he  never  spoke  in  general  terms  of  his  intent 
to  found  any  public  institution  earlier  than  1868.  Was  that  the  first 
he  ever  spoke  to  you  on  the  subject  ? 

A.  About  that  time  I  think,  sir.  I  might  make  a  mistake  of  a 
year  in  guessing  at  it.  I  could  not  say  when;  but  it  was  subsequent  to 
his  offer  to  sell  me  the  property  in  that  way,  on  those  terms. 

Mb.  Pbatt — Q.  DcTctor,  have  you  ever  made  any  especial  study  of 
tnsaiiity? 
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A.     Not  more  than  other  branches  of  my  profession. 

Q.     Simply  as  it  is  involved,  generally — 

A.  In  my  practice,  frequently  referring  to  authors,  I  have  made  it 
specially  so  far,  but  I  am  not  a  special  practitioner  of  insanity. 

Q.     Have  never  been  connected  with  any  institution  for  the  insane  ? 

A.*  No,  sir,  never  been  connected  with  any  institution  for  the  in- 
sane. 

Q.  You  expressed  the  opinion  generally,  to  the  jury,  that  you 
thought  Mr.  Hawes  was  partially  insane  during  the  last  two  years. 
Was  that  opinion  founded  entirely  upon  the  facts  which  you  have 
stated  to  the  jury  ? 

A.  That  his  general  demeanor — and  I  regarded  that  insanity 
generally  in  the  light  of  harmless  insanity  as  a  general  thing. 

Q.  He  still  retained  a  perfect  competency  to  transact  all  manner 
of  business? 

A.  Well,  I  don't  say  in  reference  to  the  last  six  months  of  his  life, 
whether  he  was  or  not  sir,  but  previous  to  that,  he  was  at  times  too 
feeble;  it  was  physically  impossible  for  him  to  transact  business  well; 
and  consequently  his  mind  was  often  disturbed  by  the  anguish  of  pain 
that  he  would  be  in.  I  never  saw  anything  in  financial  matters  'vvith 
him  that  he  was  not  corn'ct  to  the  dotting  of  the  (i)  .and  crossing  of 
the  (t). 

Q.  During  the  last  six  months  of  his  life,  you  saw  but  very  little 
of  him.  That  is  the  reason  of  your  inability  to  speak  as  to  those  six 
months  ? 

A.     Yes,  sir. 

Q.  Was  there  any  other  particular  fact  came  under  your  observa- 
tion than  those  you  have  stated  to  the  jury,  upon  which  this  opinion 
you  expressed  was  founded. 

A.  I  don't  recollect  any  other  particular  fact,  only  his  general 
course  of  conduct;  singular  actions  generally;  winding  the  whole  up 
together  I  considered  him  under  lunacy. 

Q.  Isn't  it  sometimes  extremely  difficult  to  determine  the  point 
where  eccentricity  leaves  oflf  and  partial  insanity  begins  ? 

A.  Well  sir,  it  can  be  defined  very  often  where  it  leaves  off,  and 
where  insanity  begins.  Insanity  often  grows  out  of  and  is  detected  by 
such  a  positive  error  of  fact  and  judgment,  that  you  know  there  is  no 
data  and  nothing  to  go  on;  that  it  is  not  true,  his  conceptions  are  false, 
then  I  regard  it  as  insanity. 

Q.  When  a  man  believes  something  which  no  rational  man  can 
believe,  then  you  regard  him  as  insane,  no  matter  how  trifling  ? 

A.  Well,  if  he  has  conceived  false  facts  in  his  own  mind;  facts— 
that  his  course  of  conduct  is  influenced  by  things  that  do  not  exist, 
then  I  regard  him  as  insane. 

Q.  Then  you  would  regard  a  man  as  insane  who  was  simply  mis- 
taken as  to  the  existence  of  a  fact,  and  acted  upon  that  mistake  ? 

A.  No  sir,  not  exactly  that,  almost  all  men  often  act  from  false 
facts,  but  they  are  corrected  in  judgment  when  they  find  out  that  these 
facts  are  false;  but  his  was  continued.  This  so  continued  for  months 
and  weeks. 

Q.  He  continued  then  to  believe  certain  facts;  and  because  he 
continued  to  believe  those  facts  which  you  say  did  not  exist,  you  be- 
lieved him  to  be  partially  insane  ? 

A.     The  nature  of  those  facts  had  no  foundation.     They  were  of 
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such  a  nature  that  I  had  reason  to  believe  it  was  an  aberration  of  in- 
tellect. 

Q.  It  was  upon  that  that  you  formed  your  conclusion;  because  he 
believed  and  continued  to  believe  the  existence  of  facts  which  did  not 
exist;  which  were  unreasonable  in  your  judgment  ? 

A.  Yes,  sir;  I  have  rendered  judgment  upon  the  admission  of 
insane  persons,  very  often;  and  that  was  a  point  that  I  found  invariably 
decided  me  to  admit  the  person  that  was  examined  to  the  insane 
asylum,  and  so  rendering  judgment  upon  that;  from  that  point. 

Q.  Do  I  understand  that  you  make  no  distinction  between  classes 
of  facts;  that  a  fact  which  in  itself  might  be  reasonable,  but  in  fact 
didn't  exist;  if  he  was  still  believing  and  persisting  in  believing  it, 
jou  would  consider  him  partially  insane  ? 

A.  I  would  if  the  fact  were  possible,  but  not  probable,  and  all 
testimony  and  everything  that  I  could  see  went  to  convince  me  that  it 
was  a  false  conception;  and  he  had  continued  to  adhere  to  this  false 
conception,  notwithstanding  the  world  of  testimony  against  it,  I  would 
decide  that  that  man  was  insane. 

Mas.  J.  Q.  A.  Thubbub  called  for  the  contestants.  Sworn;  and 
Examined  by  Mb.  Babkes: 

Q.    Mrs.  Thurbur,  where  do  you  reside  ? 

A.    In  Bedwood  City. 

Q.    How  long  have  you  lived  there  ? 

A.     Thirteen  years. 

Q.    Did  you  know  in  his  lifetime,  Mr.  Hawes. 

A.     Yes,  sir. 

Q.     When  did  your  acquaintance  with  hiift  commence  ? 

A.     Thirteen  years  ago  last  February. 

Q.     Where  ? 

A.     Redwood  City. 

Q.     Was  he  then  residing  there  ? 

A.     He  was  not;  he  was  there  occasionally. 

Q.     Did  you  know  Mrs.  Hawes  ? 

A.     I  knew  her  well. 

Q.     To  what  extent  did  your  acquaintance  with  the  family  extend  ? 

A.  At  that  time  I  saw  Mr.  Hawes  occasionally,  and  have  continued 
to  until  the  time  of  his  death. 

Q.     How  intimately  were  you  acquainted  with  Mrs.  Hawes  ? 

A.     As  intimatelv  as  with  any  of  my  neighbors. 

Q.     You  visited  her,  and  she  you  ? 

A.     Yes,  sir. 

Q.  To  what  extent  did  you  know  them?  to  what  degree  of 
intiinacy  ? 

A.     I  was  a  frequent  visitor  at  their  house  and  they  at  mine. 

Q.  Do  you  remember  about  the  time  that  Mr.  Hawes  went  to 
Europe? 

A.    Yes,  sir. 

Q.    Do  you  remember  when  he  came  back  ? 

A.    Yes,  sir. 

Q.     About  what  time  was  thafc  ? 

A.     In  July,  I  think  about  the  20th  or  25th. 

Q.     1870  ? 

A.    I  don't  know  the  date  exactly. 
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Q.     Did  you  see  IVIr.  Hawes  at  all  after  he  came  home  from  Europe  ? 

A.     Yes,  sir. 

Q.     Where  ? 

A.     At  his  house,  also  at  my  house. 

Q.     How  often  ? 

A.     It  was  five  or  six  weeks  he  was  at  home;  I  saw  him  two  or  three 
times  a  week. 

Q.     How  did  it  happen  that  you  saw  him  so  often  ? 

A.     I  called  on  him  just  as  a  neighbor  after  his  return. 

Q.     At  Redwood  city  ? 

A.     Yes,  sir. 

Q.     Well,  did  he  send  for  you? 

A.     Yes,  sir. 

Q.     When  was  that  ? 

A.  He  also,  when  I  was  there,  invited  me  to  come,  he  frequently 
asked  me  to  come  every  day  and  sit  with  him  for  an  hour. 

Q.     For  what  reason  ? 

A.     To  talk  with  me. 

Q.  In  making  these  requests  for  you  to  call  on  him  did  he  say 
what  he  wanted  to  talk  to  you  about  ? 

A.     Yes,  sir. 

Q.     What  was  it  ? 

A.B  The  second  time  I  came,  he  said  that  he  particularly  wanted  to 
establish  the  place  of  his  burial ;  that  was  the  introduction,  of  his  con- 
versation. 

Q.     A  cheerful  subject.     What  did  he  say  after  that  ? 

A.  And  he  asked  me  if  I  thought  it  proper  for  him  to  be  buried  at 
the  cemetery  in  Redwood  city;  if  I  thought  it  a  proper  place  for  a  man 
of  his  standing  to  be  buried. 

Q.  He  wanted  to  know  if  the  cemetery  in  Redwood  city  was  a 
proper  place  for  a  man  of  his  standing  to  be  buried? 

A.     Yes,  sir. 

Q.     What  did  you  tell  him  ? 

A.  I  told  him  I  thought  it  was  a  matter  of  choice  for  himself  not 
me  to  decide,  I  asked  him  if  he  would  not  prefer  to  be  buried  in  Ilfone 
Mountain.  He  said  no,  he  had  a  horror  of  both  places;  he  had  been 
thinking  of  being  buried  on  Eagle  Hill. 

Q.  At  this  interview  or  at  any  other,  did  you  have  any  conversation 
with  him  with  respect  to  Mrs.  Hawes  ? 

A.     At  that  time  I  did  not. 

Q.     Did  you  ever  ? 

A.     Yes,  sir. 

Q.    Where? 

A.     At  my  house. 

Q.     Do  you  remember  the  time  ? 

A.  I  cannot  remember  the  date,  sir;  it  was  sometime  in  August, 
between  the  8th  and  the  21st. 

Mr.  Pratt — Q.     Last  August  ? 

A.     A  year  ago  last  August. 

Mr.  Barxes — Q.     In  the  day  or  evening  ? 

A.     Evening. 

Q.  Won't  you  go  on  now  and  state  to  the  jury,  what  that  conver- 
sation was  ? 

A.  Mr.  Hawes  came  to  my  house  about  eight  o'clock  in  the  even- 
ing, and  asked  me  if  I  was  willing  to  have  a  conversation  with  him. 
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He  had  some  matter  that  he  had  long  wished  to  talk  with  me  about; 
if  I  was  willing,  he  should  like  at  that  time  to  talk  with  me.  I  gave 
him  permission,  and  he  introduced  the  subject  by  saying  that  he 
thought  I  had  long  been  deceived  in  Mrs.  Hawes;  and  that  he  didn't 
consider  her  a  proper  person  for  me  to  associate  with,  or  any  other 
lady;  that  her  conduct  was  very  degrading,  and  that  no  person  ought 
to  associate  with  her. 

Q.  Did  he  specify  any  of  the  particulars  in  which  her  conduct  was 
degrading,  and  made  her  unfit  for  the  companionship  of  ladies  ? 

A.     Yes,  sir. 

Q.     What  did  he  say  ? 

A.  He  said  she  was  b6th  a  thief  and  a  liar;  that  she  had  stolen 
from  him ;  that  she  kept  improper  company,  and  was  a  very  notorious 
woman. 

Q.  Did  he  say  anything  at  that  time  in  relation  to  her  having  made 
attempts  upon  his  life  ? 

A.     Yes,  sir. 

Q.     What  was  that  ? 

A.  He  said  she  had  three  times  attempted  to  poison  him,  the  last 
time  about  a  week  previous  to  the  time  he  was  there. 

Q.     What  did  you  say  to  that  ? 

A.     I  said,  Mr.  Hawes,  I  think  you  are  mistaken  about  that. 

Q.     What  did  he  say  ? 

A.  He  said  no.  He  then  told  me  that  she  prepared  some  powders 
for  him — ^in  porridge,  I  think,  and  there  was  something  in  it  that  ought 
not  be  there,  and  which  he  verily  believed  was  poison. 

Q.  Did  he  say  anything  with  reference  to  her  having  attempted 
that  more  than  once  ? 

A.     Yes,  sir;  twice  before;  he  didn't  say  when. 

Q.  Did  he  say  anything  about  his  little  daughter  Carrie,  at  this 
time? 

A.     Yes,  sir. 

Q.     What  was  that? 

A.     He  wished  his  daughter  Carrie  to  go  to  Europe  with  Mr.  Evans. 

Q.     Did  he  ask  you  to  do  anything  about  it  ? 

A-     Yes,  sir. 

Q.     What  did  he  ask  you  to  do  ? 

A.     He  asked  me  to  steal  the  child. 

Q.     From  whom  ? 

A.     From  Mrs.  Hawes. 

Q.     What  reason  did  he  give  for  your  doing  that  ? 

A.  Because  I  was  a-  particular  friend  of  Mrs.  Hawes,  and  had  a 
better  opportunity  of  doing  so  than  most  people. 

Q.     What  reply  did  you  make  to  that  proposition  ? 

A.  I  made  the  reply  that  I  was  willing  to  do  anything  for  Mr. 
Hawes  that  I  could  conscientiously  do;  that  I  didn't  think  I  could  do. 

Q.  Did  he  say  anything  at  that  time  or  refer  to  a  determination  to 
feparate  the  child  from  her  mother  ? 

A.     Yea,  sir. 

Q.     What  was  that? 

A.     He  said  he  was  determined  to  do  it,  if  it  cost  his  whole  fortune. 

Q.  What  reason  did  he  give  for  determining  to  take  the  child  from 
her  mcHihei? 

A.     Because  the  mother  was  not  a  proper  person  to  rear  the  child. 
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Q.     At  this  time  how  did  he  speak  about  the  child  Carrie  ? 

A.  That  she  was  a  very  lovely  child;  a  very  fine  child;  very  supe- 
rior in  her  talents;  and  with  a  good  education  would  make  a  very 
superior  woman. 

Q.  Can  you  state  any  more  particularly  than  you  have  any  reasons 
that  he  gave  for  determining  to  take  his  child  away  from  her  mother — 
anything  more  specific,  than  that  she  was  not  a  good  woman  ? 

A.  Was  not  a  good  woman;  and  that  she  taught  them  improper 
manners;  that  she  had  taught  the  son  to  both  lie  and  to  steal.  He  was 
sorry  to  say  it,  but  felt  compelled  to  do  so. 

Q.  Did  he  say  anything  in  relation  to  his  discovery  of  these  prac- 
tices of  his  wife? 

A.     He  didn't  tell  me  who  had  told  him. 

Q.     As  to  how  long  had  he  been  finding  it  out? 

A.  He  had  known  many  things  for  a  long  time.  Since  his  return 
from  Europe,  he  had  been  convinced  more  lately. 

Q.  You  stated  that  he  said  that  Mrs.  Hawes  hsid  stolen  from  him 
— was  a  thief  ;^did  he  say  what  she  had  stolen? 

A.  She  had  stolen  some  wheat;  she  had  also  broken  into  his  house 
on  Folsom  street,  and  stolen  a  gun;  she  had  also  stolen  the  furniture 
and  sold  it;  she  had  robbed  the  house  effectually  of  nearly  every  thing 
in  it  that  was  of  value. 

Q.  Now,  with  reference  to  Mrs.  Hawes*  character  for  virtue;  did 
he  make  any  attack  upon  that,  with  relation  to  anybody? 

A.     Not  particularly — Mr.  Fitzgerald. 

Q.  What  did  he  say  about  Mr.  Fitzgerald — is  that  the  present 
Superintendent  of  Schools? 

A.     I  presume  it  is,  sir;  I  don't  know  the  gentleman. 

Q.     What  did  he  say  abqut  Mr.  Fitzgerald  ? 

A.  He  said  she  had  been  a  constant  companion  of  Parson  Fitz- 
gerald ever  since  they  were  married. 

Q.     You  mean  in  an  improper  way  ? 

A.     In  an  imprd^er  way. 

Q.  Did  he  say  anything  about  his  wife's  character  before  he  mar- 
ried her  ? 

A.     That  she  had  always  been  of  a  bad  character. 

Q.     Did  he  name  any  person  ? 

A.  No,  sir;  with  the  exception  of  Mrs.  Hawes  having  broken  up 
the  family  of  her  sister. 

Q.     Which  sister? 

A.  I  think  her  name  is  Howard.  The  sister  living  in  Cincinnati, 
sir;  I  don't  remember  the  name. 

Q.     Did  he  say  anything  about  a  man  named  Charles  livingston? 

A.     Yes,  sir. 

Q.     What  did  he  say  about  him  in  connection  with  his  wife  ? 

A.  He  said  that  he  was  a  thief;  that  she  was  in  league  with  Ur. 
Livingston,  and  several  others  he  mentioned. 

Q.     In  league  for  what  ? 

A.     Theft. 

Q.  Now,  when  he  made  these  statements  to  you  did  you  assent  or 
dissent  to  what  he  said  ?     What  did  you  tell  him  ? 

A.  I  told  him;  when  he  spoke  of  Mr.  Livingston,  I  thought  he 
was  deceived  in  regard  to  Mr.  Livingston. 

Q.     What  did  he  say  to  that? 

A.     He  said  he  was  not  deceived. 
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Q.  What  did  he  ask  you  then,  after  making  these  statements,  to 
do,  with  respect  to  Mrs.  Hawes,  as  to  your  own  intercourse  with  her  ? 

A.  He  wished  me  to  drop  her  acquaintance  entirely;  to  forbid  her 
coming  to  my  house. 

Q.  Did  he  say,  at  the  time  he  was  telling  these  stories  about  her 
baying  attempted  to  poison  him,  did  he  say  anything  to  you  with 
reference  to  his  being  in  a  starving  condition  ? 

A.    Yes,  air. 

Q.     What  did  he  say  about  that  ? 

A.  He  said  she  had  tried  to  starve  him  to  death,  and  he  was  afraid 
to  eat  anything  in  the  house. 

Q.  Did  he  make  an  offer  to  you  of  a  reward  of  any  sort  for  helping 
him  to  get  rid  of  his  wife,  or  to  assist  him  in  his  plans  ? 

A.     Yes,  sir. 

Q.     What  did  he  say  on  that  subject  ? 

A.  He  told  me  he  would  place  me  far  above  want.  He  didn't 
name  any  stated  sum.  He  said  he  was  willing  to  spend  even  his  whole 
fortune  to  get  Carrie  from  her  mother. 

Q.     Afraid  to  eat  anything  in  the  house  ? 

A.     Yes,  sir. 

Q.  Did  he  tell  you  anything  with  respect  to  his  trip  to  Europe  ? 
and  his  son  Horace  ? 

A.     Yes,  sir. 

Q.     What  did  he  say  after  that  in  connection  with  his  wife  ? 

A.  He  said  that  he  had  twice  punished  his  son  Horace  severely  to 
make  him  tell  him  things  that  his  mother  had  done  while  he  was 
abroad;  while  he  was  at  the  east. 

Q.     What  sort  of  things  did  he  allude  to  ? 

A.  He  alluded  to  her  conduct  while  in  -the  city;  places  that  she 
visited. 

Q.  Did  he  tell  you,  during  his  absence  at  the  East,  where  she  had 
been  going  in  the  city  here,  the  character  of  the  places  ? 

A.     Yes. 

Q.     What  did  he  sa-y  about  that  ? 

A.  He  said  she  visited  houses  of  assignation  and  bad  repute,  the 
lowest  kind  of  places. 

Q.     Did  he  tell  you  where  he  got  that  opinion  ? 

A.     Partly  from  his  son  Horace. 

Q.     That  he  had  whip^d  the  boy  ? 

A.     He  punished  the  boy;  I  don't  think  he  said  whipped. 

Q.  Puzushed  the  boy  severely  until  the  boy  had  told  him  that  his 
mother,  during  his  absence  at  the  east,  was  in  the  habit  of  visiting 
houses  of  assignation,  and  houses  of  the  worst  repute  and  character. 

Mb.  Pbatt — I  do  not  distrust  the  honesty  of  the  witness  at  all,  but  I 
object  to  Mr.  Barnes'  putting  the  answer  in  the  witness'  mouth.  I 
didn't  understand  the  witness  to  say  he  had  punished  the  boy  until  he 
told  him  that. 

Mb.  Babnes — Q,    Did  not  you  say  so  ? 

A.     I  did,  sir. 

Mb.  Babmes — ^How  long  did  this  conversation  last  ?  How  long  was 
he  there  talking  in  this  way  ? 

A.  He  came  to  my  house  ten  minutes  before  eight,  and  staid  until 
ten  minutes  before  ten. 

Q.  What  was  his  general  manner  and  demeanor  while  having  this 
oonverBation  with  you  ? 
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A.     He  was  very  much  excited. 

Q.     How  did  he  manifest  it  ? 

A.     By  loud  talking,  and  throwing  his  arms. 

Q.  How  long  have  you  known  Mrs.  Hawes  intimately,  Mrs.  Thur- 
burV 

A.     Since  1862. 

Q.  Now  I  will  ask  you  if,  from  your  knowledge  of  her,  your  asso- 
ciation with  her,  there  was,  so  far  as  you  know,  any  foundation  what- 
ever, for  any  of  these  charges  that  he  made  against  her? 

A.     None,  whatever. 

Q.  What  has  been  Mrs.  Hawes'  conduct  and  treatment  of  him 
during  those  years  that  you  have  known  them,  as  far  as  you  have 
observed  ? 

A.     I  think  she  has  been  very  kind  and  gentle  with  him. 

Q.     What  has  been  his  treatment  of  her;  his  manner  towards  her  ? 

A.  Oftentimes,  when  I  have  been  at  his  house,  he  has  been  very 
shai'p  and  abrupt;  would  not  allow  her  to  speak;  when  she  attempted, 
he  would  tell  her  to  stop,  it  was  not  time  for  her  to  speak,  and  wait 
until  he  got  through,  or  some  one  else  got  through. 

Q.  Was  that  in  the  ordinary  association  of  home,  that  he  treated 
her  this  way  ? 

A.     Yes,  sir;  frequently  at  the  table. 

Q.  After  this  interview  that  you  speak  of,  at  your  house,  did  you 
ever  talk  any  more  with  him  on  this  subject  ? 

A.     No,  sir. 

Q.     How  often  after  that,  did  you  see  him  ? 

A.     I  saw  him  two  or  three  times  previous  to  his  death. 

Q.     Did  he  ever  allude  to  any  of  these  things  ? 

A.     No,  sir. 

Q.  From  what  Mr.  Hawes  said  to  you,  with  respect  to  his  wife, 
and  his  manner  and  demeanor  when  speaking,  did  you  form  any 
opinion  with  reference  to  the  state  of  his  mind  ? 

Mr.  Pratt — I  object  to  the  question,  your  Honor,  simply  on  the 
ground  that  it  is  incompetent;  the  witness,  particularly,  doesn't  prof  ess 
to  judge  as  to  the  sanity  of  Mr.  Hawes. 

The  Court — I  will  hear,  Mr.  Pratt. 

Mr.  Pratt — I  will  simply  state  that  is  my  impression  of  the  law — 
from  all  the  authorities  I  have  ever  observed.  I  think  it  is  not  competent 
for  any  other  witness  than  an  expert,  to  ^e  his  opinion  of  sanity  or 
insanity.     They  have  no  authority. 

Mr.  Barnes — Bead  the  question,  Mr.  Beporter.  [The  reporter  reads 
the  last  question  to  the  witness]. 

The  Court — I  think  that  is  a  proper  question. 

Mr.  Pratt — The  objection  does  not  apply  to  that  question.  I  sup- 
pose it  is  proper  enough  to  answer  that. 

The  Court — There  is  a  conflict  in  regard  to  the  form  of  the  ques- 
tions.    They  are  very  nicely  distinguished. 

Mr.  Barnes — If  there  is  any  question  about  the  form  of  the  question, 
I  can  furnish  a  dozen  authorities  here — 

The  Court — That  is  a  proper  question,  Mr.  Barnes.  [The  reporter 
repeats  the  question  to  the  witness].  * 

A.     I  did. 

Mr.  Barnes — Q.     State  what  that  was. 

A.  It  did  not  seem  to  me  that  any  sane  man  would  take  the  ground 
that  he  would. 
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Mr.  Pratt — I  make  the  same  objection;  I  won't  stop  to  argue  it, 
but  will  take  the  ruling  of  the  Court,  and  take  the  exception,  if  the 
Ck)urt  is  of  the  opinion  it  is  a  competent  and  proper  question. 

The  CouRT-The  distinction  that  I  would  call  to  mind  is,  in  a  few  words, 
that  when  an  expert  is  examined,  he  can  give  his  opinion  of  what  oth- 
ers have  testified  to.  In  the  early  cases  it  was  held  that  a  person  who 
was  not  an  expert  could  not  express  an  opinion  on  the  subject  of  sanity 
or  insanity  ;  but  modem  cases,  so  far  as  I  have  been  able  to  collect, 
are  to  the  effect  that  ordinary  witnesses  may  express  their  opinion  on 
the  state  of  the  mind  of  the  decedent,  and  give  the  facts  upon  which 
their  opinion  is  founded.  The  question  now  is :  from  the  facts  that 
come  within  her  personal  observation,  did  you  form  any  conclusion  of 
the  sanity  or  insanity  of  the  testator?  That  opinion  will  go  to  the 
jury  for  what  it  is  worth.  And  they  are  to  take  into  consideration  the 
opinion  expressed  by  the  witness,  also  the  facts  upon  which  the  opinion 
is  based.    I  think  the  question  is  proper. 

Mr.  Bates — I  can  refer  the  counsel  to  authority  on  the  subject 
i«rhich  is  decisive. 

''Mr.  Pratt — We  simply  note  an  exception,  without  an  examination 
of  the  authorities. 

Mr.  Bates — Redfield  on  the  Law  of  Wills,  part  I,  star  page  143  and 
cases  cited. 

Q.     What  was  your  opinion? 

A.  It  didn't  seem  to  me  that  any  sane  man  would  talk  as  he  did, 
or  use  the  language  about  his  wife. 

Q.  What  was  your  opinion  as  to  whether  he  was  sane  or  insane  on 
that  subject? 

A.  Well,  sir,  I  thought  when  he  came  in,  that  he  was  an  insane 
man. 

Cross-examination  :  By  Mr.  Kennedy — 

Q.  You  have  stated  that  you  were  acquainted  with  Mr.  and  Mrs. 
Hawes  at  Redwood  City? 

A.     Yes,  sir. 

Q.     You  visited  there  frequently? 

A.     Yes,  sir. 

Q.  What  opportunities,  if  any,  had  j'^ou  to  know  Mrs.  Hawes'  con- 
duct or  character  for  chastity,  or  otherwise? 

A.  The  same  opportunities  that  I  have  of  any  of  my  acquaint- 
ance ;  any  lady  that  I  associate  with. 

Mb.  Pratt — Q.  You  know  the  circumstance  of  Mr.  Hawes'  visit 
and  return? 

A.     Yes,  sir. 

Q.  How  long  after  his  return  was  it  when  this  conversation  which 
you  have  detailed  took  place  ? 

A.  I  should  think  between  three  and  four  week^.  It  might  be 
more  than  four  weeks ;  I  don't  recollect  the  date  of  his  return  from 
Europe  ;  neither  do  I  recollect  the  date  of  his  being  at  my  house  and 
having  this  conversation. 

Q.     Do  you  recollect,  or  did  you  know  the  circumstances — you  say 

SI  were  an  intimate  acquaintance  and  neighbor — that  Mr.  Hawes  and 
wife  had  a  quarrel,  immediately  after  his  return  from  the  East? 
A.     I  knew  something  of  it;  I  didn't  see  anything  of  it;  all  I  knew 
was  bj  hearsay. 

Q.  Wasn't  it  a  matter  of  general  public  talk  and  scandal,  in 
Bedwood? 
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A.     I  presume  it  was,  sir. 

Q.  Don't  you  know  the  fact  that  there  was  some  lawsuits  growing 
out  of  it  ? 

A.     Yes,  sir. 

Q.  Do  you  know  what  Mr.  Hawes'  habits  were,  with  reference  to 
the  management  of  his  domestic  concerns,  so  far  as  finances  were  con- 
cerned more  particularly.  Didn't  he  keep  an  accurate  account  of  all 
his  expenditures,  and  manage  the  whole  of  the  household  and  domestic 
expenses  himself,  in  detail? 

A.     I  think  he  did,  sir. 

Q.  Did  not  he  tell  you  in  the  course  of  some  conversation,  when 
he  denounced  Mrs.  Hawes  as  being  a  thief,  that  when  he  went  away  he 
had  left  her  with  abundance  of  money  to  provide  for  all  of  her  wants, 
during  his  absence  ? 

A.     Yes,  sir. 

Q.  And  that  she  had  exhausted  the  money,  and  sold  the  furniture, 
and  sold  wheat,  and  other  property  belonging  to  him,  and  run  him  in 
debt? 

A.     Yes,  sir. 

Q.  It  was  on  that  basis,  was  it,  that  he  called  her  a  thief  ?  That 
was  what  you  imderstood  at  the  time,  was  it  not  ? 

A.     Yes,  sir. 

Q.  Do  you  know  as  a  matter  of  fact,  whetlier  Mrs.  Hawes  had  sold 
the  furniture  and  wheat,  or  not  ? 

A.     I  do  not,  sir. 

Q.  You  have  known  the  Hawes*  quite  intimately  for  a  number  of 
years,  I  believe  you  said,  or  the  family,  and  had  been  a  frequent 
visitor  at  the  house  ? 

A.     Yes,  sir. 

Q.  Was  Mr.  Hawes,  now,  as  a  matter  of  fact,  particularly  fond 
and  very  much  attached  to  his  little  daughter — proud  of  her  ? 

A.     Yes,  sir;  the  last  year  he  was  very  fond  of  her. 

Q.     Very  anxious  to  get  possession  and  custody  of  her  ? 

A.     Yes,  sir. 

Q.  Was  there  the  same  degree  of  attachment  evinced  for  his  son 
as  for  his  daughter  ? 

A.     I  think  so,  more  so. 

Q.  I  understand  you  to  give  it  as  your  opinion  that  Mr.  Hawes 
was  insane,  simply  because  he  accused  his  wife  of  these  things.  Is 
that  the  reason  of  your  opinion  ? 

A,     No,  sir. 

Q.     Well,  give  us  the  other  reasons  then,  whatever  they  are  ? 

A.  The  reason  was  his  general  conduct.  I  didn't  think  Mr.  Hawes 
in  his  right  mind  would  come  to  me  with  that  story;  I  didn't  think  he 
would  go  to  any  lady. 

Q.  The  fact,  then,  that  he  did  go  to  you  with  that  story,  was  the 
reason  you  thought  he  was  not  in  his  right  mind  ? 

A.     That  was  one  reason. 

Q.     What  other  reason  existed  ? 

A.     His  general  manner.  ^ 

Q.     His  general  manner  towards  whom  ? 

A.     Towards  his  family  in  general. 

Q.  Well,  what  was  that  general  manner.  Was  it  anything  more 
than  a  rude  manner.  You  say,  I  think,  he  was  cross  to  her;  some* 
thing  in  that  connection  ? 
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A.     I  did,  sir. 

Q.     Was  that  all  ? 

A.  No,  sir;  I  don't  think  he  paid  her  the  attention  that  a  husband 
generallypays  a  wife. 

Q.  Well,  what  do  you  mean  by  that.  Designate  a  little  more 
particularly  if  you  can.  Wherein  was  he  lacking  in  attention  of  his 
wife? 

A.  Well,  you  would  seldom,  if  ever,  see  them  out  together;  he 
would  not  let  her  go  with  him;  very  seldom. 

Q.     What  else  ? 

A.    Then  at  times  he  would  not  sit  at  the  table  with  her. 

Q.     Anything  else  ? 

A.     I  don't  know  as  I  can  give  anything  else. 

Q.  That  is  all,  is  it  ?  Suppose  now  i£at  all  that  Mr.  Hawes  ac- 
cused Mrs.  Hawes  of  to  have  been  true;  assuming  that  she  was  a  thief, 
and  a  liar,  and  a  woman  of  bad  character  for  chastity;  assume  that 
those  are  facts,  and  Mr.  Hawes  came  to  you  and  informed  you  of  them, 
and  as  a  friend  advised  you  to  break  up  your  association  with  her, 
would  you  then  consider  that  evidence  of  his  insanity;  assume  that  it 
was  all  true,  would  you  still  say  that  he  was  insane  for  advising  you  to 
break  up  your  association  with  her. 

A.  I  think  he  could  have  done  it  in  a  different  way  and  manner 
than  in  which  he  did  it. 

Q.  Undoubtedly  he  might  have  done  it  in  many  different  ways; 
but  that  is  not  an  answer  to  my  question;  assuming  all  that  he  accuses 
her  of  to  be  true,  from  the  mere  fact  of  his  making  a  statement  of  it  to 
you,  and  advising  you  not  to  associate  with  her,  believe  him  insane  ? 

A.     I  think  I  should  not. 

Q.  Well,  you  say  that  on  this  occasion  Mr.  Hawes  was  consider- 
ably excited.  In  the  fii:st  place  he  was  in  bad  health  then,  and  had 
been  for  some  years,  had  he  not  ?  , 

A.     Yes,  sir. 

Q.     Suffering  considerably,  physically  ? 

A.   -Yes,  sir. 

Q.     Nervous,  ordinarily,  was  he  not  ? 

A.     He  was. 

Q.    Irritable  and  excitable  ? 

A.     Yes,  sir. 

Q.  Did  he  manifest  any  more  excitement  on  this  occasion  than  a 
nervous  man,  who  had  heard  and  believed  such  things  about  his  wife, 
would  naturally  evince  while  talking  about  it  ? 

A.     I  think  he  did. 

Q.     How  did  he  manifest  that  unusual  degree  of  excitement  ? 

A.     I  think  very  many  men  would  have  felt  grieved. 

Q.    Didn't  he  seem  to  feel  grieved  ? 

A.     No,  sir;  he  did  not. 

Q.     How  did  he  seem  to  feel,  «imply  angry  ? 

A.     To  feel  enraged  towards  her. 

Q.  I  don't  get  your  answer  to  the  question  yet;  How  did  he  mani- 
fest this  extraordinary  excitement  ? 

A.     By  loud  talking,  {hrowing  his  hands. 

Q,    Anything  else  ? 

A.     No,  I  don't  know  as  I  can  describe  anything  else. 

Q.     Simply  by  loud  talking  and  slapping  his  hands,  did  you  say? 

A.     Throwing  his  arms,  and  moving  about  in  his  chair. 
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Q.     Was  that  all  ? 

A.     Yes,  sir. 

Q.  Was  this  the  only  occasion  on  which  Mr.  Hawes  ever  spoke  to 
you  in  that  way,  of  his  wife  ? 

A.     Yes,  sir. 

Q.     How  long  was  that  prior  to  his  death  ? 

A.     In  August,  previous  to  his  death  in  March. 

Q.     This  was  in  August,  and  he  died  in  the  March  following  ? 

A.     Yes,  sir. 

Q.  Well,  from  that  time,  did  Mrs.  Hawes  still  continue  to  live 
with  him,  wait  on  him,  and  attend  upon  him? 

A.     Yes,  sir. 

Q.  Did  he  still  receive  his  food  and  medicines,  and  drink,  etc., 
from  her  ? 

A.     I  don't  know,  sir. 

Q.  Have  you  ever  had  any  conversation  with  Mrs.  Hawes  about 
this  matter,  before  coming  here  ? 

A.  Mrs.  Hawes  didn't  know  what  Mr.  Hawes  said  to  me  at  my 
house.  I  had  talked  with  her  about  this  affair,  but  I  never  told  her  the 
conversation  I  had  with  Mr.  Hawes. 

Q.  Have  you  informed  any  one  before  you  came  here,  to-day,  of 
this  conversation  between  Mr.  Hawes  and  yourself  ? 

A.     Yes. 

Q.     Who  was  it  ? 

A.     Mr.  Bates. 

Q.     When  did  that  occur  ? 

A.     About  two  weeks  ago. 

Q.     And  where  ? 

A.     Redwood  Citv. 

Q.     Did  Mr.  Bates  come  down  there  to  see  you  ? 

A.     He  did,  sir. 

Q.     You  never  have  had  any  conversation  with  IMrs.  Hawes  about  it  ? 

A.     I  have,  sir. 

Q.     When  did  you  first  talk  with  her  about  it  ? 

A.     I  cannot  say;  I  don't  know. 

Q.     Well,  about  how  long  since? 

A.     Some  time  since  a  year  ago  last  August — I  cannot  say  when. 

Q.     It  was  some  time  since  the  conversation,  you  mean? 

A.     Yes,  sir. 

Q.     Is  that  as  near  as  you  can  fix  the  time? 

A.     That  is  as  near  as  I  can  fix  the  time. 

Q.     Was  it  within  the  last  ten  days  ? 

A.  I  don't  think  that  I  talked  with  Mrs.  Hawes — I  don't  think 
I  have  told  Mrs.  Hawes  what  Mr.  Hawes  said  to  me  at  any  time, 
I  have  talked  with  Mrs.  Hawes  about  this  affair,  but  I  have  never  told 
her  what  he  said,  excepting  soon  after  Mr.  Hawes  was  at  our  house,  I 
said  to  Mrs.  Hawes:  **  Keep  your  eye  on  Carrie,  Mrs.  Hawes;  don't 
let  her  out  of  your  sight. 

Q.  When  did  you  first  know  that  you  were  to  be  called  as  a  wit- 
ness in  this  case? 

A.  When  Mr.  Bates  came  to  see  me.  I  don't  know  how  long  ago 
it  is. 

Q.     Are  yoij.  any  ways  related  to  or  connected  with  Mrs.  Hawes  ? 

A.     No,  sir. 


THE  HAWES'  WELL  CASE.  59 

Q.  Have  you  any  interest  whatever  in  the  result  of  this  controversy, 
direct  or  indirect  ? 

A.     I  have  not. 

Mr.  Babnes — I  shall  go  a  little  out-  of  my  order  of  proof  to  call  a 
gentleman  who  wants  to  go  away. 

Robert  B.  Swain,  called  for  contestant.     Sworn. 

Examined  by  Mr.  Barnes. — Q.  How  long  have  you  resided  in  San 
Francisco  ? 

A.     Some  fifteen  or  sixteen  years. 

Q.     Did  you  know  Mr.  Hawes,  deceased,  in  his  lifetime  ? 

A.     I  did,  sir. 

Q.    When  did  you  make  his  acquaintance  ? 

A.     I  think  it  was  in  the  spring  or  summer  of  1869? 

Q.     Prior  to  his  going  to  Europe  ? 

A.     Before  he  went  to  Europe;  yes,  sir. 

Q.  Had  you  ever  had  any  personal  acquaintance  with  him  much 
before  that  time? 

A.     Never,  sir. 

Q.  Under  what  circumstances  did  you  make  his  acquaintance;  how 
came  you  to? 

A.  He  sent  for  me  and  requested  that  I  would  visit  him  at  his 
house  on  Folsom  street,  to  confer  with  him  in  reference  to  some 
charities. 

Q.     Did  you  go  there  ? 

A.     I  did,  sir. 

Q.     How  long  did  you  converse  with  him  at  that  time  ? 

A.     I  should  think  I  talked  with  him  two  hours. 

Q.  Without  going  into  details  at  length  into  that  conversation, 
what  was  tiie  general  topic  of  conversation,  if  there  was  but  one  ? 

A.  There  was  only  one  topic  we  discussed ;  it  was  in  refer- 
ence to  endowing  two  institutions  ;  one  was  the  Chamber  of  Industry, 
in  San  Francisco  ;  another  was  an  institution  at  Redwood.  The  chief 
topic  upon  which  he  conversed  with  me  was  the  foundation  of  the 
Chamber  of  Industry,  ih  San  Francisco. 

Q.  After  that,  and  before  he  went  to  Europe,  how  many  times  did 
you  see  him  ? 

A.  I  should  think  I  saw  him  six  or  eight  times.  I  never  went  to 
see  him  without  he  sent  forme. 

Q.     What? 

A.  I  think  I  saw  him  six  or  eight  times.  He  always  sent  for  me 
when  I  went  to  see  him. 

Q.     After  he  went  away,  did  you  hear  from  him  by  letter  ? 

A.     I  did,  sir. 

Q.     From  what  place  ? 

A.     The  first  letter  was  dated  from  New  York. 

Q.     Did  that  letter  cover  any  document  or  paper? 

A.  He  sent  me  a  power  of  attorney,  or  what  purported  to  be  a 
power  of  attorney,  to  manage  all  his  interests  in  this  State. 

Q.     Have  you  that  letter  and  power  of  attorney  with  you  ? 

A.     I  have,  sir. 

Q.     Please  produce  it  ? 

A.  [Producing  papers].  There  is  the  letter,  and  that  is  the  power 
of  attorney. 

Mb.  Kennedt — For  what  purpose  are  these  papers  introduced  ?  I 
do  not  see  what  fiigare  it  cuts  here. 
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Mr.  Babnes — As  evidence  in  the  case,  tending  to  prove  the  insanity 
of  Mr.  Ha  was  in  his  lifetime.  That  is  the  object  of  it.  I  shall  offer 
these  in  evidence.  The  signature  of  Mr.  Hawes  to  them  is  admitted 
by  counsel  on  the  other  side. 

Mr.  Kennedy — I  have  no  objection  to  its  introduction  for  that  pur- 
pose. 

Ms.  Barnes — I  give  you  my  word  I  do  not  introduce  it  for  any 
other.     [Reads] : 

"New  York,  October  16,  1869. 

**R.  B.  Swain,  Esq.,  San  Francisco: 

"My  Dear  Sir: — To-day  I  sail  with  my  son  and  nephew  direct  for 
Havre;  expect  to  spend  some  years,  probably,  in  Europe,  if  I  live;  but, 
my  dear  sir,  I  am  sick,  and  there  are  equal  chances  that  my  absence 
may  be  more  permanent  than  I  anticipated.  The  greatest  act  of 
friendship  you  can  now  do  me,  would  be  to  accept  the  confidential 
charge  expressed  within,  which  I  hope  will  cause  you  no  trouble,  but 
would  leave  my  mind  at  rest,  and  materially  aid  in  retarding  the  pro- 
gress of  my  disease,  which  is  the  only  alleviation  I  can  expect.  J.  C. 
Bates,  a  young  lawyer,  S.  W.  comer  Jackson  and  Mon^omery,  up 
stairs,  has  charge  of  my  business  in  the  city  generally,  but  has  no  power 
of  attorney.  He  is  a  young  man  of  integrity,  I  think,  but  inexperi- 
enced, and  naturally  very  dull  and  dilatory.  I  should  prefer,  if  I 
could  get  a  fit  man,  to  give  his  time  exclusively  to  my  business,  to  stay 
in  the  office,  1,314  Folsom  street.  Mr.  Bates  has  a  complete  schedule 
of  property,  etc.,  which  please  examine,  and  require  him  to  exhibit  his 
accounts,  etc.,  at  least  once  a  month.  Curtis  Beard  and  Charles  Liv- 
ingston, the  latter  is  cashier,  are  in  charge  of  the  business  belonging 
to  the  Eedwood  farm,  and  are  very  reliable  men,  I  think,  but  may 
want  prompting.  I  have  sent  you  this  confidential  power,  not  with 
the  expectation  that  you  would  be  able  to  do  more  than  inspect  ac- 
counts, appoint  or  remove  agents,  if  necessary,  to  protect  me  and  my 
property,  if  any  emergency  should  require  your  intervention. 

**  Very  truly ^  your  friend, 

**  Horace  Hawes. 

**  Please  treat  Mr.  Bates  delicately,  as  he  is  somewhat  sensitive." 

Here  is  the  power  of  attorney.  I  wish  to  call  the  attention  of  the 
gentlemen  of  the  jury  to  the  paper  itself,  a  fragment  of  a  half  sheet  of 
paper. 

Q.     Was  that  received  in  that  way  ? 

A.     Just  as  it  was  received,  sir. 

Mr.  Barnes — [Kfeading.]  **  I,  Horace  Hawes,  of  the  City  and 
County  of  San  Francisco,  in  the  State  of  California,  do  hereby  author- 
ize R.  B.  Swain,  Esq.,  of  said  City  and  County,  during  my  absence,  to 
take  the  general  charge  and  care  of  all  my  property,  real  and  personal, 
in  California,  to  appoint  any  necessary  agent  or  agents,  and  at  his 
pleasure  to  remove  any  agents  by  him  or  by  me  appointed,  and  at  all 
times  to  inspect  and  supervise  the  transactions  of  such  agents, 
and  generally  take  and  direct  such  measures  as  may  in  his  judgment  be 
necessary  for  the  safety  and  preservation  of  such  property.  Horace 
Hawes." 

Endorsed  on  the  back,  "  Please  stamp  this.     Hawes." 

The  above  letter  is  marked  **  Exhibit  No.  1,"  and  the  power  of 
attornev,  ''  Exhibit  No.  2." 
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Q.  After  you  received  that  letter,  Mr.  Swain,  what  did  you  do? 
Did  you  answer  it  ? 

A.     I  did,  sir;  that  is  the  first  thing  I  did. 

Q.     Did  you  hear  from  Mr.  Hawes  again  ? 

A.     I  did,  sir. 

Q.    Have  you  that  letter  ? 

A.     I  have,  sir. 

Q.     Will  you  give  it  to  me  ? 

[Witness  produces  a  letter  and  envelope.] 

Mb.  Barnies — The  signature  to  this  letter  is  admitted.  The  letter 
is  mailed  at  Cannes,  France,  on  the  15th  of  December,  1869;  addressed 
to  B.  B.  Swain,  Esq.,  U.  S.  Mint,  San  Francisco,  California. 

*'  Cannes  Alps,  Maritime,  December  15,  1869. 
**R.B.  Swain, Esq., 

' '  Mt  Deab  Sib  : — I  am  wintering  here,  about  six  hundred  miles  south 
of  Paris,  two  hundred  miles  east  of  Marseilles  and  thirty  miles  west  of 
Nice,  li  is  doubtful  if  I  shall  be  able  to  reach  California  agaiil.  My 
son  and  nephew  are  in  Paris.  All  letters  for  me  are  to  be  directed 
there,  care  of  theU.  S.  Consul-General.  Mr.  Bates  has  been  instructed 
to  communicate  freely  and  fully  vrith  you.  I  call  your  attention  to  that: 

"Hon.  M.  C.  Blake  has  the  deeds  of  foundation  of  the  University, 
and  the  Chamber  of  Industry,  and  my  will.  All  the  foregoing  is  con- 
fidential, except  my  whereabouts.  Your  name  is  in  the  deed  of  founda- 
tion of  the  Chamber  of  Industry.  I  only  wish  that  you  could  foresee, 
as  I  do,  the  grandeur  of  that  institution  as  it  will  exiat  five  hundred 
years  hence,  after  its  resources  and  its  system  of  operation  shall  have 
been  increased,  and  perfected  by  this  accession  of  ages  of  donation  and 
experience.  On  the  other  side  you  have  a  memorandum  of  my  prop- 
erty. * '  Your  friend, 

"Horace  Hawes." 

Mb.  Baldwin — I  think  there  is  a  fixed  rule  in  regard  to  the  intro- 
duction of  evidence.  All  evidence  should  go  before  the  jury  without 
anything  in  the  way  of  comment  or  inucDdo.  Whatever  it  is,  it  should 
go  purely,  and  afterwards  in  argument,  it  would  be  time  to  make  them. 
In  reading  a  letter  or  a  document,  a  man  may  throw  emphasis  on  a 
word,  and  the  meaning  can  be  almost  made  to  bear  the  interpretation 
put  upon  it  by  counsel.  I  think  when  the  evidence  goes  to  the  jury, 
it  should  go  in  the  natural  voice  without  comment  at  all.  I  have  heard 
that  question  raised  in  Courts  by  counsel  of  greater  experience  than 
myself,  and  I  have  heard  the  rule  laid  down  as  eminently  fit  and 
proper. 

Mb.  Babnes — Perhaps  my  learned  friend,  notwithstanding  Kis  mod- 
esty, if  he  had  seen  the  papers,  he  would  observe  the  reason  why  I 
laid  the  emphasis  on  it.  I  read  it  as  Mr.  Hawes  wrote  it,  and  where  I 
read  with  emphasis,  it  was  underlined  and  italicised.  That  is  the  reason 
I  read  it  so. 

Mb.  Baldwin — ^It  seemed  to  me  some  of  the  words  might  receive  an 
emphasis  that  the  jury  otherwise  might  not  put  upon  it.  We  may  have 
considerable  documentary  evidence  introduced,  and  I  regard  it  as  a 
fixed  rule  where  documentary  evidence  is  to  be  introduced  before  the 
Court  and  jury,  particularly  before  the  jury,  that  they  should  receive 
it  without  any  manner  of  comment.  The  way  counsel  read  the  name 
Hawes^  particularly — 
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The  Coubt — I  have  no  doubt  that  the  rule  suggested  by  Mr.  Bald- 
win is  the  correct  rule,  but  I  don't  know  that  it  has  any  application  to 
this  case.  As  the  counsel  says  that  the  parts  emphasized  are  read  as 
they  are  written.  Now,  frequently  from  reading  of  documents  at  first, 
it  may  be  read  with  a  good  deal  of  emphasis,  directing  the  attention  of 
the  Court  and  jury  to  some  particular  fact  in  it,  but  whenever  it  is  read 
in  that  way,  counsel  should  state  that  the  emphasis  is  his  own,  and  not 
on  the  original  document.  The  presumption  is  that  when  emphasis  is 
put  upon  any  particular  part  of  a  document,  without  any  explanation, 
that  the  emphasis  is  there  itself. 

Mr.  Baldwin — It  was  a  question  particularly  of  time.  At  the  argu- 
ment, I  have  no  doubt  whatever,  that  counsel  has  a  right  to  throw  em- 
phasis upon  emphatic  words,  and  call  the  attention  of  the  jury  to  any 
particular  sentence  he  regards  important,  but  when  it  first  goes  to  the 
jury,  it  should  come  from  a  pure  channel,  because  they  cannot  find 
out  whether  the  construction  is  the  proper  one  or  not,  that  counsel 
gives  it. 

Mr.  Barnes — I  do  not  desire  to  do  anything  improper,  and  per- 
haps, if  it  is  desired  that  the  testimony  should  go  through  a  perfectly, 
pure  channel,  I  will  get  my  friend  to  read  them  for  me  hereafter, 
and  it  will  be  all  right.  I  was  just  about  to  read  the  list  of 
property.  Redwood;  Redwood  farm,  2,020  acres,  near  Redwood, 
Curtis  Beard,  General  Superintendent;  Charles  Livingston,  cashier. 
Mission  Block,  No.  2,  between  Folsom,  Howard,  Ninth  and  Tenth 
streets,  dwelling,  etc.;  Mission  Block,  No.  44,  bounded  by  Harrison, 
Bryant,  Ninth  and  Tenth  streets,  small  dwelling  on  it;  east  half  of 
block  8,  bounded  between  Harrison,  Folsom,  and  a  line  though  jnid- 
dle  of  block,  part  of  school  lot,  and  fronting  on  Harrison  street;  a 
large  building  on  Folsom  street  front;  Water  lots  9  and  10,  west  side, 
froiits  between  Vallejo  and  Green  streets,  the  two  middle  full  lots, 
rent,  $100  a  month;  Water  lots  438  and  439,  north  side  of  Folsom, 
between  Beale  and  Main,  the  two  middle  lots  not  vented,  perhaps;  50 
vara  lot  205,  S.  W.  corner  of  Pine  and  Sansome,  rented  to  Blumen- 
burg  for  $800  per  month,  running  ten  years;  last  five,  one  thousand 
per  month.  My  drafts  are  on  Davidson,  cashed  by  Belmont  in  New 
York,  and  the  house  of  Rothschilds  in  Europe.  At  Davidson's,  my 
account  will  be  good  for  all  my  drafts,  drawn  from  time  to  time.  No 
one  is  authorized  to  draw  checks,  sign  notes,  or  bills  of  exchange,  or 
contract  debts  on  my  account.     Full  explanation  hereafter.        H.  H. 

The  above  letter  is  marked  '*  Exhibit  3." 

Q.     Did  you  answer  that  letter  ? 

A.     I  am  not  sure  that  I  did. 

Q.     Did  you  get  another  letter  from  him  ? 

A.     I  received  another  letter,  yes,  sir. 

Q.     Have  you  got  that? 

A.  Yes,  sir.  I  say  I  am  not  sure;  I  mean  to  say  that  I  am  a  little 
uncertain  whether  I  did  or  not  answer  that  letter.     I  think  I  did  not. 

The  signature  is  admitted  by  counsel  to  be  that  of  Mr.  Hawes. 

**  Cannes  Alps,  Maritime,  December  30th,  1869. 
"R.  B.  Swain,  Esq. 

My  Dear  Sir: — I  wrote  to  you  December  15th,  and  now  return  you 
my  warmest  thanks  for  your  kind  and  satisfactory  letter  of  the  4th  of 
December,  this  post-marked  letter  having  no  date.  It  has  been  a 
great  relief  to  my  mind.     I  am  considerably  better  than  when  I  first 
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came  here,  but  I  do  not  look  for  anything  more  than  temporary  alle- 
Tiation;  but  I  have  not  strength  to  endure  the  fatigues  of  travel.  I 
trust  that  some  good  may  result  from  my  visit  to  Europe,  on  which 
subject  I  hope  to  live  to  converse  with  you  fully. 

**  Truly,  your  friend, 

''H.  H. 
"  My  address  is  Paris,  always,  in  care  of  the  U.  S.  Consul-General.'* 

The  above  letter  marked  '*  Exhibit  4." 
Q.     Did  you  ever  get  another  letter  from  him? 
A.     That  is  all. 

Q.     Do  you  remember  now  Mr.  Hawes*  return  from  Europe,  in  the 
summer  of  1870,  of  hearing  about  it  ? 
A.    Yes,  sir. 

Q.    Did  he  ever  call  to  see  you  ? 
A.     No,  sir. 

Q.    Did  he  ever  send  for  you  ? 
A.     No,  sir. 

Q.    Did  you  ever  see  him  after  his  return  from  Europe  at  all  ? 
A.    No,  sir. 

Crosst-Examinafion,  by  Mr.  Pratt. — Q.     How  long  have  you  been 
a  resident  of  San  Francisco  ? 

A.    Fifteen  or  sixteen  years. 

Q.    You  were  at  one  time  Superintendent  of  the  U.  S.  Mint,  were 
you  not? 

A.    Yes,  sir. 

Q.    For  how  long  a  time? 

A.    For  seven  years  nearly. 

Q.    What  business  are  you  in  now  ? 

A .    I  am  a  merchant,  sir. 

Q.    What  is  the  firm? 

A.    R.  B.  Swain  &  Co. 

Q.    Are  you  connected  with  the  Chamber  of  Commerce,  also  ? 

A.    Yes,  sir. 

Q.    And  with  the  Mercantile  Library? 

A.    WTiat? 

Q.     Are  you  President  of  the  Mercantile  Library? 

A.     I  am  not  now,  sir. 

Q.    You  have  been  ? 

A.     Yes,  sir. 

Q.    What  has  been  your  connection  with  the  Chamber  of  Com- 
merce ? 

A.     I  am  President,  sir. 

Q.     You  have  been  President  of  the  Mercantile  Librar}? 

A.    Yes,  sir. 

Q.    Did  you  write  to  Mr."  Hawes  onjthe  fourth  of  December,  a  letter 
to  which  he  refers  in  his  letter  ? 

A.    I  think  I  did,  sir.     I  think  it  acknowledged  the  receipt  of  his 
first  letter  to  me. 

Q.     Yea  have  also  been  connected  officially  with  some  public  benv- 
olent  society  here — the  San  Francisco  Benevolent  Society? 

A.     Yes,  sir. 

Q.    You  have  been  President  of  that  ? 

A.    Yea,  sir. 

Q.    Are  you  still  ? 
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A.  I  am,  sir. 

Q.  Were  you  at  the  time  of  this  correspondence? 

A.  Yes,  sir. 

Q.  You  are,  consequently,  pretty  well  known  in  San  Francisco? 

A.  I  presume  I  am,  sir. 

[Here  the  Court  takes  a  recess  till  half -past  eight  o'clock.] 

AFTERNOON  SESSION. 

Henry  H.  Byrne  called  for  contestant.    Sworn. 

Examined  by  Mr.  Barnes. — Q.  What  is  your  business,  and  how 
long  have  you  resided  in  this  city  and  county  ? 

A.  I  am  an  attorney,  sir,  and  I  have  lived  here  in  the  neighbor- 
hood of  twenty-two  years,  in  this  town. 

Q.  Were  you  acquainted  with  Horace  Hawes,  deceased,  in  his 
lifetime  ? 

A.     Very  well,  sir. 

Q.     Over  what  period  of  time  did  that  acquaintance  extend  ? 

A.  Well,  nearly  twenty-two  years;  from  1850  up  to  the  time  of  his 
death. 

Q.  What  was  the  nature  and  extent  of  your  acquaintance  with 
him? 

A.  Well,  I  was  very  intimate  with  him,  to  begin  with.  I  studied 
the  Consolidation  Bill  for  two  years  with  him  in  this  town,  and  was  a 
sort  of  associate  counsel  from  1856  to  1858 — I  was  then  from  1851  to 
1857  District  Attorney,  and  I  was  in  the  habit  of  riding  with  him,  walk- 
ing with  him,  conversing  with  him,  for  years. 

Q.  During  that  time  did  you  have  any  social  acquaintance  with 
him;  I  mean  in  his  family  ? 

A.     No,  sir;  I  never  knew  his  family  at  all. 

Q.     Never  visited  him  V 

A.     I  did  not  know  any  of  them  except  him. 

Q.  Do  you  remember  seeing  him  in  July  or  August,  1870,  shortly 
after  his  return  from  Europe  ? 

A.  Well,  I  don't  remember  the  month,  nor  the  day;  I  remember 
the  year;  but  it  was  shortly  after  his  return  from  Europe,  somewhere 
in  the  neighborhood,  possibly  a  year  ago. 

Q.  Would  you  begin  with  the  first  interview  you  had  with  him 
after  he  returned  from  Europe,  from  the  first  to  the  last,  if  you  had 
more  than  one  interview,  and  state  to  the  jury  what  transpired,  in  your 
own  way  ? 

A.  Yes,  sir.  I  was  in  the  Sheriff's  office  down  stairs,  on  official 
business.  It  was  in  the  afternoon,  in  the  neighborhood  of  four  o'clock, 
and  on  the  other  side  of  the  corridor,  opposite  the  Sheriff's  office,  is 
situated  the  Chief  of  Police's  office,  and  I  came  out  of  the  Sheriffs 
office,  and  Mr.  Hawes  called  me,  and  I  went  on  the  other  side  of  the 
corridor,  and  welcomed  him  back.  He  says  to  me,  **  I  have  been 
looking  for  you."  I  told  him  that  I  was  in  Court,  and  had  been  in 
Court  all  day,  up  to  about  that  time,  and  says  he,  *'  I  want  to  see  you 
very  particularly  " — whatever  he  meant — I  want  to  see  you  very  partic- 
ularly, and  I  have  been  looking  for  you.  Says  he  "**  I  want  you  to 
procure  me  a  policeman,  faithful,  honest  and  intelligent."  Says  I, 
turning  towards  the  door,   ** There  is  the  Police  office" — he  stood 
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nearly  opposite  the  Police  office  door,  the  Chief  of  Police  office  door. 
Says  I,  "  There  the  Police  office;* go  in  there,  and  speak  to  the  Chief." 

Says  he,  *'  Oh,  they  are  all  a  d d  pack  of  thieves  and  robbers." 

Says  I,  "  How  do  you  expect  that  I  can  get  you  a  man  such  as  you 
desire,  if  that  is  so  ?  "  **  Well,"  he  says,  '*  Your  business  trings  you 
in  connection  with  them,  and  there  must  be  some  man  on  the  police, 
who,  in  degree,  must  be  honest."  Well,  I  looked  at  him,  and  I  asked 
him  what  the  difficulty  was.  He  was  all  muffled  up  in  one  of  those 
things  you  put  around  your  neck,  and  heltthen  said,  it  was  a  question 
of  life  and  death  with  him,  and  that  if  I  knew  a  man  on  the  police 
who  was  energetic,  faithful,  intelligent,  and  could  be  trusted,  that  he 
would  pay  him  better  for  the  service  which  he  proposed  for  him  to  do, 
than  he  was  ever  paid  in  his  life,  or  something  to  that  effect.  **  Well," 
I  said,  **  there  is  a  man  on  the  police  that'has  done  a  good  deal  of 
business  for  the  Government  here,  through  me,  and  I  think  he  is  very 
faithful,  and  I  think  he  is  a  very  intelligent  man."  He  asked  me  what 
his  name  was,  and  I  said  his  name  was  Ellis.  He  then  put  his  hand 
up  to  his  head,  thinking  for  a  moment,  and  said,  '*  well,  I  don't  know 
any  such  a  man,"  and  he  says,  "  come  and  go  with  me  to  him."  Said 
I,  "  He  may  be  in  here  now,"  and  I  walked  into  the  Chief  of  Police 
office,  and  inquired  of  two  or  three  persons  there,  I  don't  know  but 
the  Chief  himself  was  there,  and  they  said  that  Ellis,  they  did  not 
think  would  be  there  again  until  after  his  dinner.  This  was,  I  believe, 
in  the  neighborhood  of  about  four  o'clock.  So  I  told  Mr.  Hawes — 
well,  he  was  very  anxious,  seemed  to  be  very  nervous  about  it,  and 
wanted  me  to  see  this  man  for  him,  and  send  him  to  his  place  on 
Folsom  street,  that  evening.  Well,  I  told  him  that  I  would  write  him 
a  note,  and  he  would  be  at  the  house  as  soon  as  he  got  the  note.  So  I 
wrote  a  note  to  Ellis,  telling  him,  in  substance,  that  Horace  Hawes 
had  called  upon  me,  and  requested  an  interview  with  him,  and  that 
this  letter  would  introduce  him,  as  Mr.  Hawes  had  requested  that  I 
should  give  a  letter  of  introduction — he  wanted  to  see  the  man  himself; 
that  was  when  I  parted  with  Mr.  Hawes;  but  during  the  time  when 
he  said  that  it  was  a  question  of  life  and  death,  and  that  he  would  pay 
him  better  than  he  was  ever  paid  for  any  service  in  his  life,  or  some- 
thing of  that  kind,  he  then  commenced  about  his  wife,  and  indulged 
in  a  great  many  remarks,  interspersed  with  a  great  deal  of  profanity,  and 
I  told  him  that  I  had  no  curiosity  to  learn  anything  about  it.  I  told 
him  that  I  had  no  curiosity  to  know  anything  about  his  family,  or  his 
troubles;  that  I  would  do  anything  I  could  consistently  for  lum,  but 
that  I  did  not  -want  to  hear  of  that — he  was  very  severe,  and  very 
enrphatic  in  his  language,  and  spoke  of  a  band  of  conspirators.  He 
did  not  know  what  moment  he  would  be  poisoned,  assassinated  and 
killed,  and  that  his  wife  had  engaged  a  lot  of  individuals,  he  did  not 
name  any  one  of  them,  to  assassinate  him,  and  kill,  and  poison  him. 
Well,  if  you  desire  that  I  should  use  some  of  the  language  he  employed, 

as  well  as  I  recollect,  he  said,  that — d- n  his  soul  I    If  it  cost  him 

erery  dollar  of  his  fortune,  he  would  bring  them  to  justice — that  they 
thought  he  was  going  to  die,  and  he  would  let  them  see,  by  G — d,  that 
he  was  not  going  to  die,  and  that  he  wanted  this  man,  whose  character 
he  represented  to  me  faithful,  devoted,  etc.,  to  do  anything  that  possi- 
bly could  be  done  to  bring  these  parties  to  light,  and  it  would  be  the 
best  act  of  his  life.  He  got  quite  violent,  and  very  profane  at  times. 
Well,  I  gave  the  letter,  as  I  told  you;  I  left  the  letter  for  Ellis,  and  I 
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asked  Ellis  on  one  or  two  occasions,  how  he  was  getting  along  with 
that  business.  I  merely  asked  him  m  passant.  He  never  gave  me  any 
information,  nor  did  I  desire  to  get  any.  It  was  only  a  simple  inquiry 
I  made. 

Q.  Can  you  remember,  so  as  to  state  to  the  jury  particularly  what 
he  said  with  reference  to  Mrs.  Hawes — what  his  language  was  with 
respect  to  her;  not  characterizing  it,  but  giving  the  language? 

A.  I  think,  sir,  I  cannot  be  enabled  to  recollect  distinctly  in  detail 
what  he  said,  and  I  know  thsil  he  employed  language  like  this:  "  D — n 
her  soul!  she  and  her  conspirators  who  are  seeking  my  life  should  be 
brought  to  justice."    I  remember  that  perfectly  well.       I  remember 

his  denouncing  her  as  a  d d  villain,  and  the  parasites  that  were 

hanging  around  her,  all  endeavoring  to  get  his  fortune,  and  that  he 
was  determined,  if  therJ  was  any  law  in  the  land,  that  they  should 
be  brought  to  justice.  Well,  he  was  very  violent.  I  knew  Hawes 
very  well,  you  know,  and  did  not  pay  very  much  attention  to  what  h  e 
said.  After  he  requested  me  to  do  it,  I  did  it,  and  that  is  all  I  know 
about  it. 

Q.     Did  you  ever  see  him  again  on  that  business  ? 

A.  No,  sir,  never;  I  think  I  saw  him  one  day,  but  it  was  simply  to 
pass  the  compliments  of  the  day, 

Q.  What  was  his  appearance  when  you  first  saw  him,  and  if  you 
saw  any  change  in  his  appearance,  color,  or  manner,  or  demeanor? 

A.     In  speaking,  or  in 

Q.     [Interrupting.]     During  your  conversation  with  him? 

A.  Yes,  sir.  He  was  standing,  leaning  in  something  that  style 
(leaning  on  the  desk)  upon  an  iron  railing  nearly  opposite  the  door  of 
the  Chief  of  Police,  and  looking,  I  suppose,  towards  the  Sheriff's  office 
where  I  was,  and  as  I  came  out  he  called  me.  I  then  went  around 
and  came  to  him,  and  shook  hands  with  him,  and  he  was  exceedingly 

Eale;  and  he  had  this  muff  around  his  neck,  and  a  big  coat  on;  but  in 
is  conversation  with  me  he  became  in  the  violent  portion  .of  it  very 
red,  and  was  very  emphatic  in  his  language,  exceedingly  emphatic,  he 
swore  terribly  at  times.  He  said,  I  cannot  exactly  recall  the  words  ex- 
cept in  part — but  that  his  wife  was  endeavoring  to  kill  him — poison  him, 
and  she  had  a  band  of  conspirators;  and  he  said  he  had  scarcely  slept 
a  wink  at  night  for  weeks,  for  fear  of  assassination,  and  it  was  a  ques- 
tion of  life  and  death,  and  he  wanted  this  faithhil,  devoted  man.  It  was 
which  led  me  to  inquire  what  the  difficulty  was,  and  when  I  found  it 
was  a  family  feud,  I  told  him  I  did  not  want  to  hear  anything  about 
it;  that  I  would  do  what  he  requested  me  to  do,  which  I  did. 

Q.  Did  he  appear  to  be  entirely  sincere  and  honest  in  his  convic- 
tions ? 

A.  Well,  from  his  manner  and  from  his  language,  I  should  think 
he  was  very  sincere,  thoroughly  convinced  of  the  truth  of  what  he  was 
talking  about,  so  far  as  you  could  judge  from  language. 

Q.  What  were  Mr.  Hawes's  characteristics  in  that  respect,  general 
characteristics  in  that  respect  with  reference  to  the  views  he  had  at- 
tained ? 

A.  Well,  that  would  involve  a  sort  of  psychological  idea,  which  I 
hardly  think  I  am  capable  of  giving  an  opinion  on.  But  I  have  known 
him  very  well  for  a  number  of  years. 

Q.  That  is  the  reason  I  ask  you.  I  think  you  are  well  qualified  to 
give  that  opinion  ? 
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A.  He  was  a  self-opinionated  man.  He  was  a  very  ignorant  man, 
a  very  ignorant  man. 

Q.     In  what  respect  ? 

A.  Illiterate.  He  was  as  illiterate  as  nearly  any  man  I  ever  knew. 
He  prided  himself  upon  that  monument  which  he  called  the  Consolida- 
tion Bill.  He  looked  upon  his  own  opinion  as  the  opinion  of  the  world, 
and  never  spoke  well  scarcely  of  anybody.  He  did  not  seem  to  have 
any  confidence  in  God  or  man.     That  is  the  idea  I  always  had  of  him. 

Q.  From  your  acquaintance  with  him — what  you  previously  knew 
of  him,  that  is  previous  to  this  interview  that  you  speak  of,  and  from 
his  language,  demeanor,  and  expression,  at  the  time  of  his  interview, 
did  you  or  not,  form  any  opinion  with  reference  to  his  sound- 
ness or  unsoundness  of  mind  ? 

A.  Well,  that,  Mr.  Barnes,  I  would  not  be  willing  to  testify  any- 
thing about.  He  was,  as  I  told  you,  very  violent,  very  profane,  and 
seemed  to  be  very  determined  to  carry  out  this  investigation  as  to  those 
who  attempted  to  assassinate  him. 

Q.     It  was  rather  a  startling  disclosure,  was  it  not,  to  you  ? 

A.  Well,  yes,  it  was.  I  don't  think  I  would  have  taken  the 
slightest  trouble  in  the  world  about  it,  if  he  did  not  tell  me  it  was  a 
question  of  life  and  death. 

Q.  Did  it  make  any  impression  upon  your  mind  at  that  time,  with 
reference  to  the  truth  or  falsity  of  the  statement  ? 

A.  Well,  I  thought  it  was  false,  of  course;  I  have  heard  a  great 
deal  of  talk  about  it  here,  and  at  Bed  wood  City,  where  I  was  trying  a 
murder  case,  with  Judge  Sawyer,  of  the  Fourth  District  Court.  I 
think  we  were  there  some  twelve  or  fourteen  days,  altogether,  and 
heard  people  talk  about  it  here,  as  well  as  there,  and  I  concluded  that 
Hawes  was  laboring  under  some  kind  of  delusion,  as  I  have  always 
heard  the  lady,  whom  I  never  saw,  spoken  of  in  very  high  terms. 

(m>88'Examinalion  by  Mb.  Sawyer — Q.  At  the  time  of  this  conver- 
saaiion  there  at  the  office  below,  did  he  mention — 

A.  [Interrupting.]  It  was  not  at  the  office  below;  it  was  in  the 
corridor  down  stairs. 

Q.  In  the  corridor — did  he  mention  anybody  else  besides  his 
wife? 

A.  He  did  not  mention  anybody  else.  He  said  he  knew  who  they 
were,  but  I  did  not  have  curiosity  enough  to  inquire.  He  did  not 
mention  them  to  me,  and  I  didn't  have  curiosity  enough  to  ask.  Mr. 
Ellis  probably  can  give  you  all  the  information  on  that  score. 

Mb.  Pratt — Q.  Can  you  fix  the  date  of  this  conversation,  or  about 
the  time  that  it  occurred  ? 

A.    Well,  it  was  shortly  after  his  arrival. 

Q.    Prom  Europe  ? 

A.    Yes,  sir.     He  told  me,  to  use  his  language,  that ''Europe 

didn't  do  a  d d  bit  of  good."    I  had  not  seen  him,  you  know, 

except  that  time. 

Q.  Is  this  the  only  conversation  you  had  with  him,  after  his 
return? 

A.  That  is  the  only  time  that  I  have  ever  seen  Mr.  Hawes  since  he 
went  to  Europe,  except  one  day  in  the  street.  I  think  I  bowed  to  him; 
not  to  speak  to  him.  That  was  the  only  conversation  I  ever  had  with 
him. 

Q.  And  aU  of  this  conversation  was  with  reference  to  that  one 
subject,  was  it? 
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A.  That  was  all,  sir;  to  get  the  officer  for  the  purpose;  though  I 
have  had  Mr.  Hawes  to  call  upon  me  many  a  time  about  other  matters 
— lawsuits  and  things  of  that  kind;  but  that  was  previous  to  his  going 
to  Europe. 

Q.  I  understood  you  to  express  the  opinion  that  why  you  said,  or 
thought,  or  concluded  that  Mr.  Hawes  was  laboring  under  some  kind 
of  delusion— : — 

A.     JInterrupting.]    No,  sir;  I  didn't  say  so. 

Q.     You  did  not  express  that  ? 

A.  No,  sir;  I  said  I  should  not  like  to  express  an  opinion  as  to 
that.  He  was  evidently  very  determined.  He  was  very  emphatic.  He 
seemed  aroused  up  to  get  this  faithful  officer  to  arrest  his  wife  and 
these  conspirators,  so  that  they  might  be  brought  to  justice,  if  it  cost 
him  every  dollar  he  had  in  the  world.  I  don't  know  but  some  of  those 
policemen  down  stairs  may  have  heard  him,  because  we  were  right  at 
the  door  of  the  Chief  of  Police. 

Q.  All  of  this  conversation  upon  that  subject  was  very  coherent 
and  intelligible — he  seemed  to  understand  what  he  was  talking  about  ? 

A.  Well,  when  a  man  is  excited,  there  is  rather  an  incoherency 
generally  in  his  statement. 

Q.     What? 

A.  I  think  generally  whenever  a  man  is  excited,  there  is  not  much 
coherence  in  his  statements. 

Q.     Well,  how  was  it  in  this  particular  case? 

A.  Well,  he  was  not  very  coherent.  Mr.  Hawes,  if  you  knew 
him,  was  a  very  profane  man;  very  determined  man;  a  man  that  looked 
upon  the  whole  world  as  his  enemies.  He  had  no  friends.  He  said 
he  was  a  great  friend  of  mine.  I  did  not  care  whether  he  was  or  not; 
but  he  said  I  was,  and  I  accepted  of  it.  His  great  object  was  in  get- 
ting possession  of  these  conspirators,  whom  his  wife  had  led  on  for  the 
purpose  of  bringing  them  to  justice;  and,  to  do  that,  he  was  ^ling 
to  pay  the  officer  the  best  pay  he  had  ever  received  in  his  life,  if  it  cost 
him  his  whole  fortune. 

Q.     He  was  pursuing  that  one  object  and  purpose  intelligently? 

A.     Yes,  sir;  that  was  the  object,  as  I  understood  it. 

Q.  So  far,  then,  as  this  particular  subject  matter  was  concerned, 
and  that  conversation,  he  seemed  to  understand  thoroughly  what  he 
was  about,  and  what  he  wanted  to  accomplish? 

A.     Well,  sir,  I  should  judge  that  he  did. 

Q.  How  long  prior  to  that  time  had  you  had  any  interviews  with 
him  in  regard  to  business,  or  other  matters? 

A.  Well,  it  would  be  rather  a  difficult  thing  for  me  to  say,  because 
I  probably  had  more  business  with  him  than  any  man  in  the  State — 
officially — constantly  engaged.  One  day  he  came  to  me  crying,  and 
met  me  at  the  bottom  of  these  stairs,  as  I  was  coming  up  to  the  office, 
which  is  situated  here  in  the  adjoining  room. 

Q.     How  long  ago  was  this,  Mr.  Byrne  ? 

A.  Well,  I  guess  that  is  about  a  year  previous  to  this  interview,  of 
which  I  spoke. 

Q.     That  was  before  he  went  to  Europe  ? 

A.     Oh,  that  was  before  he  went  to  Europe. 

Q.     That  is  not  material  about  that. 

Mb.  Barnes — Go  on. 

A.  He  commenced  crying,  and  he  took  me  with  both  hands — took 
my  one  hand  with  both  hands,  and  he  said  that  he  had  been  deserted 
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by  the  world.  I  was  going  up  stairs  to  go  into  Court,  and  I  had  some 
cases  before  the  Judge  in  the  Court — the  County  Court — and  he  said 
he  had  been  deserted  by  the  world,  and  begged  me,  as  a  friend  of  his, 
to  go  in  Court,  and  take  up  a  case  that  was  half  tried,  where  he  was 
charged  with  the  commission  of  some  offence — I  think  it  was  shooting 
a  gun,  a  pistol,  or  something  of  that  kind — that  his  lawyer  had  deserted 
*  him,  and  that  they  would  have  left  him  in  for  damages  for  untold 
thousands  of  dollars,  may  be,  that  might  be  recovered  against  him,  for 
doing  nothing — for  it  was  a  conspiracy  got  up  against  him  by  the 
Redwood  City  people.  I  told  him  in  the  first  place,  I  could  not  do  it; 
that  I  was  engaged  in  Court  as  a  public  officer,  and,  secondly,  that  the 
man  who  was  his  counsel,  was  one  of  the  leaders  of  the  bar  of  the 
country,  a  man  of  the  highest  order  of  ability,  and  that  it  would  be  an 
insult  foi:  me  to  do  a  thing  of  that  kind,  and  I  could  not  do  it,  in 
justice  to  him.  He  cried  like  a  child,  and  said  that  nobody  was  his 
friend,  that  he  was  deserted  by  the  world.  That  was  a  case  tried  by  a 
gentleman,  a  member  of  this  bar,  and,  I  believe,  he  succeeded  after- 
wards; I  didn't  know  whether  he  did  or  not.  He  happened  to  be 
engaged  in  another  Court  at  that  moment. 

Mb.  Barnes — Who  was  the  lawyer  he  charged  with  deserting  him  ? 

A.     I  didn't  know  as  I  sh&uld  answer  that.     How's  that,  Judge  ? 

The  Court — ^I  do  not  see  that  it  is  material. 

Mr.  Barnss — I  would  like  to  know  if  he  is  a  man  of  the  character 
that  Mr.  Byrne  says. 

A.  Well,  sir,  it  was  John  B.  Felton,  a  man  of  the  hightest  order 
of  ability. 

Mb.  Pratt — Do  you  know,  was  there  such  a  case  in  fact,  pending  ? 

A.     Oh,  yes,  sir;  there  was  a  case  of  that  kind  pending. 

Q.     And  it  was  then  on  for  trial  ? 

A.  It  had  been  partially  tried,  but,  owing  to  some  misunderstand- 
ing, or  something,  Mr.  Felton  happened  to  be  in  the  U.  S.  District 
Court. 

Q.    And  the  case  was  going  on  without  any  attorney  ? 

A.  No,  sir;  the  case  was  on.  The  case  was  on,  and  they  adjourned 
to  some  hour,  .and  Mr.  Felton,  in  the  meantime,  was  in  the  U.  S. 
Court,  and  they  had  not  adjourned,  and  Mr.  Felton  probably  did  not 
have  time  to  get  back  to  Court.  It  was  a  case  of  shooting,  or  some-> 
thing  of  that  kind,  where  he  was  sued  for  damages. 

Mr.  Sawykr — Did  I  understand  you  when  you  met  Mr.  Hawes  in 
the  corridor  below  here,  in  front  of  the  Chief  of  Police  office,  and  he 
asked  you  for  a  policeman,  and  you  referred  him  to  the  Chief  of  Police 
office,  and  he  said  that  they  were  all  a  pack  of  thieves  and  robbers  ? 

A.  That  was  about  the  substance,  except  that  he  employed  an 
expleiiYe. 

Q.     What?  . 

A.    Thdt  they  were  a  pack  of  d — d  thieves  and  robbers. 

Q.    Befernng  to  the  police  ? 

A.  Yes,  sir.  I  thought  it  was  rather  illogical  in  him  to  ask  me 
for  a  faithful,  honest  policeman,  but  he  said  in  degree,  there  may  be  a 
man  there  that  is  not  so  bad,  and  I  must  know  one.  I  told  him  as  I 
told  you,  and  I  wrote  a  letter  to  Mr.  Ellis. 

Q.     You  said  he  was  leaning  with  one  arm  on  the  railing. 

A.     Yes,  sir,  this  way  [illustrating],  muffled  up. 

Q.     What  was  the  appearance  of  his  face  at  that  time? 
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A.  Well,  he  looked  like  the  genius  of  despair,  looking  upon  the 
future.     That  is  all. 

Ann  Douglas,  called  for  Contestant.     Sworn. 

Examined  by  Mb.  Bates. — Q.  Did  you  know  Horace  Hawes  in  his 
lifetime  ? 

A.     Yes,  sir. 

Q.     How  long  did  you  know  him  ? 

A.     Five  years. 

Q.     Where  do  you  reside  ? 

A.     Tenth  street,  comer  of  Tenth  and  Harrison , 

Q.     On  Mr.  Hawes*  property  ? 

A.     Yes,  sir. 

Q.     How  long  have  you  lived  there  ? 

A.    Six  years. 

Q.     How  often  did  you  see  Mr.  Hawes  ? 

A.     Every  day  that  he  was  in  the  city. 

Q.     What  did  you  do  for  him,  if  anything  ? 

A.     I  got  him  his  meals,  and  took  care  of  his  rooms. 

Q.     Do  you  recollect  when  he  returned  from  Europe  ? 

A.     Yes,  sir. 

Q.     When  was  that  ? 

A.     July;  the  18th  of  July  I  think  it  was,  or  the  17th. 

Q.     Well,  did  you  do  anything  towards  taking  care  of  him  then  ? 

A.  Yes,  sir;  I  was  at  the  gate  till  the  carriage  came  to  receive 
him. 

Q.     Well,  state  how  long  you  took  care  of  him  from  that  time? 

A.     To  about  the  middle  of  September. 

Q.     What  was  the  condition  of  his  health  during  that  time? 

A.  Well,  he  was  very  feeble.  He  remained  in  the  city  over  night, 
when  he  came  in,  and  the  next  day  went  down  to  Redwood,  and  stayed 
there  a  few  days.  I  don't  recollect  how  long,  but  a  very  short  time, 
and  came  back  very  much  enraged. 

Q.  Did  you  have  any  conversation  with  him,  or  he  with  you  rather, 
in  regard  to  his  wife  ? 

A.  Yes,  sir;  I  asked  him  when  he  came  back;  he  told  me  to  be 
quick  and  get  him  something  to  eat,  for  he  was  starving;  and  I  asked  him, 
**  How  is  that,  Mr.  Hawes?  You  have  been  down  to  the  farm,  and 
have  had  plenty  to  eat?"  He  said,  **  I  have  had  nothing  to  eat  but 
swill  since  I  have  been  gone.  I  want  you  to  give  me  something  to 
eat ;"  and  so  I  went  and  got  him  something  to  eat,  and  then  he  sat 
down  and  got  to  talking  about  his  being  down  there,  and  he  got  to 
talking  about  Mrs.  Hawes.  He  said  he  was  afraid  to  have  anything  to 
eat,  and  he  asked  questions  about  her,  and  I  ^id  I  did  not  like  to 
commence  to  say  anything  to  him,  and  icould  not  tell  exactly  every- 
thing that  was  done;  and  he  was  talking  about  her,  and  *'  Why,"  said 
I,  *'  you  must  not  be  so  hard  when  she  has  been  so  afraid  for  you  all 
the  time  you  were  gone."  *'  Oh,  the  devil  1  I  would  not  admit  her  to  lay 
her  hand  on  me.  The  devil  1 "  I  tried  to  pacify  him;  but  the  morel 
tried  to  pacify  him,  the  worse  he  got,  and  he  got  quite  outraged  with 
me. 

Q.     Did  you  not  sit  up  with  him  many  nights  ? 

A.  Yes,  sir;  I  remained  night  and  day  with  him  from  the  time  he 
came  home  to  the  middle  of  September. 
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Q.  What  was  the  topic  of  his  conversation  all  the  time — ^what  did 
he  talk  about  during  the  night? 

A.  Well,  he  would  get  up  through  the  night;  he  would  be  up 
sometimes.  I  lay  on  a  sofa,  close  to  the  bedside,  and  he  had  a  little 
bell  at  the  door  that  he  called  me  with,  and  I  would  jump  out  of  bed, 
and  sometimes  he  would  call  on  me  to  get  cold  water,  and  I  would  have 
to  bathe  his  feet  and  legs  in  cold  water.  I  would  get  a  basin  hi  cold 
water,  and  he  would  sit  may  be  five  minutes  in  that  cold  water,  and  I 
would  get  him  in  bed  again,  and  have  to  bathe  his  head,  and  wrists 
and  hands  in  the  eold  water;  and  then  in  a  little  while  he  would  jump 
out  of  bed,  and  would  get  so  enraged,  and  he  would  call  out  "  The 
gallows!"  so  that  sometimes  I  would  be  frightened;  and,  again, 
•*  That  fiend  of  hell  I  She  is  poisoning  me;  that  fiend  of  hell  I"  he 
would  say.  That  is  what  he  called  Mrs.  Hawes  through  his  regular 
conversations  with  me  in  the  evening,  or  "devil." 

Q,  What  was  he  talking  about  previous  to  his  jumping  out  of  bed, 
and  exclaiming  '*  The  gallows!"? 

A.  He  sometimes  would  be  asleep,  or,  at  least  I  would  think  he 
would  be  asleep,  and  he  would  be  talking  to  himself  in  a  loud  tone, 
and  he  would  jump  out  of  bed,'  and  I  tried  to  get  him  in  bed  again, 
and  he  would  be  outrageous,  but  the  more  I  would  coax  him,  the  worse 
he  was. 

Q.     How  was  he  acting  when  he  would  jump  out  of  bed  ? 

A.  He  would  run  around  and  get  into  cold  water — I  used  to  take 
a  large  pitcher  of  water  and  let  him  bathe  his  feet,  and  knees,  and  legs 
in  that  cold  water,  I  would  get  him  in  bed  again,  and  put  cold  water 
on  his  wrists  and  head,  and  then  rub  him,  to  get  him  all  warm  like. 

Q.     Did  he  sleep  much  ?  . 

A.  Very  little.  The  only  time  he  slept  would  be  about  from  four 
o'clock  in  the  morning  until  eight;  not  much.  Through  the  night  he 
would  not  sleep  any  at  all. 

Q.     What  did  he  seem  to  be  afraid  of,  if  anything  ? 

A.  He  seemed  to  be  afraid  always,  of  getting  poisoned;  always 
made  me  look  out  of  the  window,  especially  when  Mrs.  Hawes  had 
been  in  town.  He  could  not  bear  anything  in  the  house,  even  the 
towels;  he  would  not  allow  me — he  would  not  take  my  word,  but  I 
must  bring  them  and  show  them  to  him  as  they  were  rolled  up,  and 
put  in  the  drawer.  Four  towels  was  all  he  would  ever  allow  me  to  use, 
lest  she  would  come  and  get  them;  even  the  comb  and  brush,  he  would 
go  around  after  them,  and  look  out  for  *'  that  devil,"  as  he  called  her. 
He  would  say,  '*  she  is  coming;  look  out,  she  will  quiz  you.  Don't 
tell  her  anything  that  is  going  on,"  and  he  was  all  the  time  telling  me 
to  look  out  for  Mrs.  Hawes,  lest  anything  should  happen.  And  there 
was  a  piece  of  coral,  and  the  bottles  must  all  be  arranged  around  that 
cond,  so  that  he  could  sit  where  he  was  and  see  them,  and  there  was 
no  way  that  she  could  come  to  the  table,  and  as  soon  as  she  was  away, 
he  wanted  me  to  come  and  see  if  those  bottles  were  as  they  were  before, 
and  he  would  let  me  take  his  glasses  sometimes,  to  see  that  they  were 
jnst  sOy  just  fixed  so,  that  way. 

Q    For  what  reason  did  he  want  you  to  look  at  these  bottles  ? 

A.  For  fear  that  she  had  changed  one  medicine.  He  said  she 
would  do  it  any  moment  in  the  world.  He  said  that  was  all;  she  was 
seeing  if  she  could  not  poison  him,  and  get  rid  of  him,  and  she  was 
wishing  what  he  should  never  get,  he  said.     She  could  not  get  it. 
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Q.     Did  yon  cook  for  him,  generally  ? 

A.  Yes,  sir.  When  he  ordered  his  meals,  I  would  get  them  for 
him.  If  Mrs.  Hawes  was  in  town,  I  would  cook  them  in  my  house, 
and -set  it  for  him  on  the  grate.  They  had  some  tins  fixed  there,  and 
I  would  set  it  on  the  hearth,  so  that  he  could  see  it,  and  I  would  get  it 
out  of  the  tins,  and  put  it  on  tin  plates  for  him,  whatever  it  would  be 
that  he*would  tell  me  to  get. 

Q.     Did  he  give  you  any  reason  that  she  didn't  poison  him  ? 

A.  Only  she  feared  the  gallows,  and  he  would  look  up  so  [illus- 
trating]; he  would  clap  his  head  so,  and  he  would  say,  '*  Oh,  the 
gallows!  the  gallows!"  looking  up  so  wild,  as  if  it  was  to  see  that  it 
was  close  by. 

Q.     How  did  he  appear  then,  calm  or  excited  ? 

A.  Oh,  very  excited,  very  excited,  always.  I  never  used  hardly 
to  speak  to  her,  for  he  always  quarreled  with  me  if  she  was  in  town. 
He  would  always  quarrel  with  me.  I  have  had  to  pass  her  by,  and  I 
would  not  make  him  an  answer,  because  I  could  not  get  along  with 
him  all  the  next  night,  lest  he  would  think  I  had  said  a  word  to  her, 
or  she  was  in  some  way  concerned  with  me,  or  I  with  her. 

Q.     Did  he  inquire,  particularly,  who  had  been  to  see  her. 

A.  Yes,  sir;  he  wanted  to  know.  When  he  first  came  from  Red- 
wood City,  he  commenced  to  tell  me,  to  ask  me  how  it  was  that  she 
came  for  to  go  into  his  apartment.  She  was  there  a  minute  or  two  in 
the  apartment  where  he  resided  in,  and  told  me  that  Mr.  Bates,  he 
said,  had  not  done  his  duty,  for  he  should  have  had  a  policeman,  and 
had  her  arrested.  The  impudence  of  her  to  come  into  his  private 
apartments;  it  was  something  he  could  not  get  over.  Mr.  Bates  ought 
to  get  a  policeman,  and  have  her  arrested,  and  he  would  ask  me, 
**  didn't  you  know  that  I  told  you  to  look  around  here,"  and  I  would 
Bay,  *' she  came  in  Mr.  Bates'  absence."  And  he  would  say,  **you 
ought  to  have  went  to  Mr.  Bates'  office,  and  told  him  that  Mrs. 
Hawes  had  the  impudence  to  go  into  my  apartments."  I  told  him, 
**  Oh,  I  didn't  know  that  anything  like  that  should  happen,"  and  I 
tried  to  calm  him  down,  but  it  was  no  use.  He  would  scold,  and  he 
commenced  asking  me  about  the  furniture  up-stairs.  I  told  him  there 
was  a  set  of  old  furniture  there,  and  it  was  all  moth-eaten,  and  Mrs. 
Hawes  brought  it  down  stairs,  and  stood  it  there,  and  I  didn't  know, 
indeed,  whether  she  had  sold  it,  to  get  it  out  of  the  house,  or  did  she 
give  it  away. 

Q.  How  often  did  you  hear  him  say  that  she  would  poison  him — 
how  many  times  ? 

A.  I  suppose  I  heard  him  all  of  twenty  or  thirty  times  from  the 
time  he  came  home.  Whenever  he  would  get  really  bad,  he  would 
always  commence  on  that,  for  Mrs.  Hawes  used  to  come  in  to  see  him, 
and  he  would  not  admit  her  into  ^e  house  at  all.  One  time  I  went  in 
and  coaxed  him.  She  was  in  the  office,  shedding  tears,  and  she  said 
to  me:  **Do,"  she  says,  **  Ann,  go  in  and  ask  Mr.  Hawes  if  he  would 
not  let  me  come  in  and  see  him.  I  can't  stand  it  any  longer" — and  I 
went  in  there,  and  there  was  a  lady  in  there,  and  when  she  came  out, 
I  went  in,  and  I  said  to  Mr.  Hawes,  **0h,  Mrs.  Hawes  is  out  there, 
do  let  her  come  in  and  speak  to  you."  So  he  looked  in  my  face,  and 
I  kept  coaxing  him,  and  says  I,  **  Pray  let  her  come  in" ;  and  I  kept 
coaxing,  and  he  told  me  to  tell  her  to  come  in.  I  would  not  go  till  he 
granted  the  request ;  and  I  went  into  the  office,  and  Mrs.  Hawes  came 
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in  and  shut  the  door,  and  I  left  them  in,  for  I  was  pleased  that  he  had 
granted  me  the  request. 

Q.     Why  didn't  you  remain  with  him  longer  ? 

A.  Well,  he  said  that  I  told  Mrs.  Hawes  something,  and  that  as 
long  as  I  took  the  part  of  Mrs.  Hawes,  I  could  not  be  his  friend  any 
longer.  He  told  me,  **  You  have  told  Mrs.  Hawes" — well,  he  sent  for 
me,  and  told  me  to  sit  down,  and  I  sat  down  in  the  office,  and  he  says: 
"  W^ell,  I  am  very  sorry  to  see  that  such  a  long  friend  and  good  friend 
as  you  have  been  to  me,  that  you  have  lost  my  friendship," — and  he 
told  me  first,  I  must  make  him  no  answer,  and  not  attempt  to  defend 
myself  at  all.  Then  he  told  me  that  he  was  sorry  that  I  had  lost  a 
friend  such  as  he  intended  to  be ;  that  I  should  not  have  anything  after 
his  death ;  ''I  am  not  going  to  live  long,  but  I  do  not  like  to  say  it  lest 
they  should  know  it  in  Bedwood  City  " — and  I  sat  listening,  and  did 
not  say  anything,  and  when  he  was  done,  he  told  me,  ''I  will  be  a 
friend  to  you,  but  never  the  same  friend  as  I  would  be,  for  when  you 
took  the  part  of  Mrs.  Hawes,  as  you  called  her,  you  lost  me.  So, 
cfood-bj,  and  never  see  me  any  more  unless  about  business  ;  about  the 
fences,  or  somethmg  like  that  on  the  property  we  are  living  on." 

Q.     What  was  it  you  told  Mrs.  Hawes,  as  he  said? 

A.  I  did  not  recollect  anything  of  that  kind.  I  asked  him,  "  Will 
you  tell  me  one  word  that  I  have  told  her?"  and  he  said,  *'No,  I  will 
not  tell  you,"  and  I  told  him  that  I  never  recollected  telling  her,  for  I 
was  careful ;  that  if  ever  he  knew  I  had  ever  spoken  a  word  to  Mrs. 
Hawes,  he  would  turn  me  right  out,  and  I  knew  that  he  wanted  some 
one  to  take  care  of  him  steady. 

Q.  How  did  Mrs.  Hawes  behave  towards  him,  while  she  ^as 
there? 

A.  She  always  acted  very  kind,  and  done  everything  that  she 
could  do  for  him,  if  he  would  let  her,  and  he  told  me  that  he  would 
not  permit  her  to  leave  her  finger  on  him.  He  said  he  could  not 
X>ermit  it. 

Q.    Did  you  sit  up  with  him  a  great  many  nights  ? 

A.  Yes,  sir;  every  night  he  was  in  the  city,  when  he  came  home 
until  I  left  him,  every  night  and  day.  He  would  consent  that  I  could 
go  for  an  hour  or  two  to  my  house  to  rest. 

Q.  Did  he  ever  say  anything  to  you  about  Mrs.  Hawes'  conduct 
being  veiy  bad  ? 

A.  He  was  cursing  and  abusing  her.  He  did  not  tell  me  anything 
about  her,  only  he  would  ask  me  several  times,  when  he  came  back — 
he  sat  down  one  day  and  pulled  up  a  chair,  and  he  seemed  to  be  a  little 
good  humored,  and  told  me,  **  tell  me  everything  that  has  transacted, 
for,'-'  says  he,  **  while  I  wasjgone  I  heard  of  you."  While  he  was  gone, 
he  told  me,  that  his  sister,  Mrs.  Martin,  had  been  there,  had  come, 
and  he  told  me  how  many  miles  it  had  been  away,  that  he  could  hear  a 
good  act,  that  she  said  she  was  there  at  the  gate  one  day,  and  was  try- 
ing to  open  the  gate,  and  I  came  along  and  fixed  the  gate,  and,  "I  was 
very  glad  you  were  attending  to  the  place,  while  I  was  gone."  He 
asked  me  about  Carrie  Caldwell,  if  she  was  in  the  city  with  Mrs. 
Hawes,  and  I  said,  '*  Yes;  she  was  going  to  the  Normal  school  here, 
but  a  very  short  time,  and  was  taken  sick,  and  had  to  go  back  to  Bed- 
wood  City  again,  or  to  her  father's,  in  Santa  Clara.  He  asked  me  if  I 
saw  her  and  Mrs.  Hawes  talking  together,  the  same  as  a  daughter  and 
mother  would  do,  and  I  said,  **  what  do  you  ask  me  that  for  ?  "  "Why," 
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he  says,  **  that  there  never  was  a  woman,"  he  said,  "  in  existence,  could 
have  the  same  gratitude  towards  another  woman's  child,  as  what  Mrs. 
Hawes  had  to  Carrie,  if  it  was  not  her  own;"  and  I  looked  at  him 
so,  and  I  said,  **  Oh,  it  could  not  be  possible  !  "  and  he  said,  **  Oh,  the 
devil !  They  came  across  the  plains  together,  and  she  was  a  baby,  and 
she  was  called  Caldwell,  but  she  is  Mrs.  Hawes'."  He  would  tell  me 
that  several  times,  and  I  have  tried  to  persuade  him  it  was  not  so. 

Q.  Did  he  ever  say  anything  about  Mrs.  Hawes  behaving  badly 
with  other  men  generally  ? 

A.  Well,  he  would  commence,  but  I  never  would  let  him  say  any- 
thing about  it.  He  would  comence  talking  and  I  would  always  try  to 
pacify  him.  I  knew,  at  least  I  thought  myself  it  wan't  so,  and  I  didn't 
wish  him  to  be  talking  so  about  it.  He  has  often  told  me  about  her 
being  such  a  devil,  and  I  told  him — I  would  try  to  pacify  him,  for  he  got 
80  outrageous  and  I  would  be  so  sick  with  him  that  I  would  not  know 
what  to  do  all  night. 

Q.  How  many  hours  do  you  think  he  talked  and  acted  in  that  way 
from  the  time  he  returned  from  Europe  in  July,  until  September — how 
many  hours  or  how  many  days  ? 

A.  Well,  there  was  not  a  day  scarcely  that  Mrs.  Hawes  was  in  to 
see  him,  or  the  minute  any  one  came  to  see  him,  even  acquaintances, 
unless  it  was  some  actual  stranger  that  would  call  to  see  him,  but  what 
he  commenced — something  about  Mrs.  Hawes — and  they  would  stay, 
if  it  was  evening  they  would  stay  until  eight  or  close  on  to  nine — about 
eight  or  half -past  eight  was  his  time  to  go  to  bed,  and  after  he  would 
go  to  bed,  what  he  would  be  trying  to  say  would  work  on  his  mind 
ai^  he  could  not  go  to  sleep  all  night.  He  kept  cursing,  "devil,  fiend 
of  hell,"  and  other  times  he  would  get  up  and  walk  or  go  straight  this 
way  [illustrating],  and  he  says:  **0h  I  will  see  those  under  the  green 
Bod  that  would  wish  me  under  it."  They  would  find,  **  I  will  be  well 
yet,"  and  he  would  straighten  himself  up.  Sometimes  he  felt  better, 
and  he  would  show  me  how  he  could  walk  with  his  cane,  and  **he 
would  see  her  under  the  green  sod  yet,  that  wished  him  under  it." 

Cross-examination — by  Mr.  Sawyer — Q.  I  understood  you  to  say 
that  all  these  conversations  occurred  after  his  return  from  Europe,  did 
you  not  ? 

A.     Yes,  sir. 

Q.  I  also  understand  you  to  say  that  you  have  been  acquainted 
with  Mr.  Hawes  for  five  years  before  his  death  ? 

A.     Yes,  sir. 

Q.  What  was  the  extent  of  your  acquaintance  before  his  going  to 
Europe  ? 

A.  I  was  his  servant,  waiting  on  him,  getting  his  meals  and  taking 
care  of  his  rooms. 

Q.     Before  he  went  to  Europe  ? 

A.     Yes,  sir,  for  five  yearff. 

Q.  Did  he,  before  going  to  Europe,  talk  to  you  as  confidentially 
as  afterwards  ? 

A.  Well,  not  so  much.  He  has  talked  to  me  before  on  several 
subjects,  but  not  so  bad  as  when  he  returned,  for  he  was  quite  angry 
with  Mrs.  Hawes  going  into  his  rooms,  and  could  not  say  anything 
bad  enough  about  her  because  she  went  into  his  place.  That  is  the 
reason  he  would  have. 

Q.     Were  you  a  domestic  here  four  or  five  years  ? 
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A.  Yes,  sir.  Every  day  he  was  in  the  city.  I  waited  on  him 
every  day  for  that  time. 

Q.  During  this  time  that  he  talked  to  you,  the  conversation  you 
have  mentioned,  was  his  little  daughter  at  all  at  the  house  ? 

A.  She  would  never  stay,  only  when  Mrs.  Hawes  would  come  in 
with  Carrie  there,  or  Horace.     That  was  before  he  took  him  East. 

Q.  Did  he  speak  any,  after  he  came  back  from  Europe — these 
confidential  difficulties  ? 

A.     Yes,  sir.     Carrie  has  been  in  the  house. 

Q.  Did  he  ever  make  any  exhibition  of  affection  towards  that  little 
girl? 

A.  Yes,  sir.  He  thought  a  great  deal  of  Carrie.  He  thought 
Carrie  and  Horace — he  did  not  care,  I  think,  so  much,  I  think,  for 
Horace  in  one  way,  for  he  thought  more  of  his  mother,  and  he  would 
never — Horace  would  never  give  in.  Always  thought  so  much  of  his 
mother;  but  he  thought  a  great  deal  of  Came,  more  so  I  think,  than 
he  did  of  Horace. 

Q.  Did  he  make  exhibition  of  that  affection,  after  he  came  back 
from  Europe  ? 

A.     Yes,  sir. 

Q.     Did  he  wish  her  to  stay  with  him  ? 

A.  He  wished  her  to  stay  with  him,  but  the  little  girl  said  he 
asked  her  several  times  to  stay  over  night,  and  he  would  say,  when 
she  was  there,  "  Won't  you  stay  with  Pa  to-night  ?"  and  she  would  say, 
*•  Well,  I  will,  if  Ma  will."  And  he  would  say,  **  No,  you  know  Ma 
can't  stay  where  I  stay."  Then  she  says,  "  If  Ma  can't  stay,  I  can't 
stay."  It  would  be  just  the  reply;  and  he  would  coax  her,  and  say, 
"  Don't  you  know  that  little  saddle  I  bought  you  down  at  Redwood," 
and  he  would  promise  what  he  would  buy  her;  but  she  would  say  "  No, 
no;  I  can't  stay,  but  if  Ma  stays,  I  will  stay."  He  would  say  then, 
**  That  shows  you  don't  want  to  stay  at  all."  But  she  would  say  *  1 
will  stay  if  Ma  will  stay,"  and  he  would  say,  **  No,  you  know  Ma  can't 
stay."  Mrs  Hawes  would  go  and  take  the  little  girl  there  and  come, 
back  at  nine  o'clock,  and  would  go  back  again  the  next  evening. 

Q.     As  I  understand  you,  you  were  a  domestic  in  the  house  ? 

A.    Yes,  sir;  for  Mr.  Hawes  alone. 

Q.  But  I  am  speaking  of  the  time  before  he  went  to  Europe;  you 
were  a  domestic  then  ? 

A.    Yes,  sir. 

Q.  Your  whole  acquaintance  then,  was  only  through  being  a 
domestic  in  the  house  ? 

A.     That  was  all. 

Q.     He  made  these  disclosiures  entirely  voluntarily  on  his  part  ? 

A.     Yes,  sir. 

Mb.  Pratt — When  did  you  go  there  ? 

A.     I  went  there  in  1854  or  '5.     It  was  in  March,  I  think,  1855. 

Q.     In  March,  1856  ? 

A.     1855. 

Q.    At  Mr.  Hawes'  house  ? 

A.  Yes,  sir.  Mr.  Hawes  was  looking  for  some  one  to  go  down 
to  the  ranch;  and  he  was  looking  for  a  man  and  his  wife;  and  my 
husband  did  not  want  to  go;  and  he  kept  me  to  stay  at  his  place  on 
Folsom  street. 

Q.     You  have  a  husband,  have  you  ? 

A.     Yes,  sir. 
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Q.     Does  he  reside  in  this  city? 

A.     Yes,  sir. 

Q.     What  does  he  do? 

A.     He  teams. 

Q.     How  long  have  you  been  living  in  San  Francisco  ? 

A.     I  am  six  years  in  San  Francisco. 

Q.  You  first  went  there  to  live  in  1865.  How  long  did  you  live 
there  that  time  ? 

A.  I  did  not  live  out  at  his  house.  I  had  my  own  house  all  the 
time,  for  I  went  to  live  in  a  cottage;  I  had  to  be  at  his  service  when 
he  called  on  me,  and  every  time  he  came  out  there  he  would  send  the 
hack  over  to  my  house,  and  he  would  often  stand  on  the  stoop  until  I 
came  and  got  him  his  meals  and  took  care  of  his  room. 

Q.     When  did  you  first  go  there  after  his  return  from  Europe  ? 

A.     I  was  at  the  gateway  for  him  coming  out  of  the  carriage. 

Q.     Do  you  recollect  what  time  that  was? 

A.  That  was  July  18th,  I  think.  I  think  it  was  on  the  17th;  it 
might  be  the  18th,  or  17th ;  something  like  that  it  was. 

Q.     You  did  not  live  in  the  same  house  with  him  ? 

A.     No,  sir,  I  did  not. 

Q.     How  far  is  his  house  from  your  place? 

A.  I  live  on  10th  and  Harrison,  i^nd  his  is  between  9th  and  10th, 
on  Folsom. 

Q.     That  is  about  a  block  away  ? 

A.  Yes,  sir,  a  little  over  a  block;  I  can  see  from  my  house;  and 
his  signal  for  me  to  come  was  so  that  I  would  know  he  was  there,  he 
would  open  his  window  shutters,  and  I  could  see  from  out  my  door, 
that  he  was  there. 

Q.  When  his  window  shutter  was  open,  you  went  there  to  see  him. 
That  was  the  signal  between  him  and  you? 

A.  Yes,  sir;  and  if  I  didn't  come  he  came  for  me.  He  left  the 
shutters  open  so  that  I  could  know  he  was  there. 

Q.     You  commenced  on  the  18th  July  ? 

A.     Yes,  sir. 

Q.  What  time  did  you  leave?  What  day  did  you  cease  to  wait  on 
him? 

A.  I  think  it  was  about  the  19th  of  September.  I  think  it  was 
about  the  18th  or  19th  of  September. 

Q.  Were  you  there?  Did  you  see  Mr.  Hawes  every  day  during 
that  period — from  the  18th  of  July  to  the  19th  of  September? 

Ai  Yes,  sir;  I  was  there  some  part  of  the  day.  -There  was  some 
others  that  he  had  assisting  him  when  he  was  sick,  and  he  would  think 
I  was  so  tired  out  I  could  not  stand;  but  I  had  to  come  and  see  him 
every  day. 

Q.     Were  there  any  other  servants  in  the  house  besides  you  ? 

A.  Yes,  sir;  there  were  several  there,  but  they  would  not  stay  only 
a  day  or  two;  but  I  was  there  back  and  forward. 

Q.     What  physician  did  he  have  during  this  time? 

A.     Well,  he  had  that  French  doctor — 

Q.     Do  you  recollect  his  name  ? 

A.  Dr.  Fourgeaud.  I  came  several  times  for  him  myself,  on 
Kearny  street. 

Q.     Was  he  treating  him  during  all  the  time  you  were  there  ? 

A.     Yes;  that  was  all  the  doctor. 
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Q.     Was  the  little  daughter  Caroline  living  there  at  this  time  ? 

A.  No,  sir;  she  did  not  remain  at  any  time,  only  just  a  day  or  so 
at  a  time.  • 

Q.  You  say  he  always  manifested  great  tenderness  and  affection 
for  his  daughter? 

A.    Yes,  sir. 

Q.     Was  Mrs.  Hawes  living  in  the  house  during  this  time  ? 

A.     No,  sir.       * 

Q.  •  Where  was  she  living  ? 

A.     In  Bedwood  city. 

Q.     How  often  was  she  there  ? 

A.  She  was  there  mostly  once  a  week.  If  he  was  very  sick,  she 
would  perhaps  would  come  twice  a  week. 

Q.     Once  a  week,  and  perhaps  twice. 

A.  Perhaps  more.  I  don't  recollect;  but  I  know  she  came  to  see 
him  before  he  went  East.  His  son  Horace  remained  with  us,  so,  as  he 
said^  he  would  not  get  so  much  attached  to  his  mother. 

Q.  How  many  times  during  that  period  of  two  months  that  you 
were  there  did  Mrs.  Hawes  see  Mr.  Hawes  in  his  room  ? 

A.  I  declare  I  cannot  exactly  say  that  I  know.  There  was  two  or 
three  weeks,  I  think  it  was,  that  he  would  not  admit  her  into  the 
room;  but  this  time  I  begged  of  him  to  let  her  come  in. 

Q.  Was  she  in  there  at  all  during  that  period — was  she  in  there 
more  than  once  ? 

A.    More  than  that  time  ? 

Q.    Yes? 

A.  Oh,  yes,  sir.  After  I  went  in  she  would  come  and  see  him. 
She  didn't  go  home  to  Redwood  City  that  night.  She  came  two  or 
three  times,  but  he  would  not  admit  her  in. 

Q.  Did  she  spend  the  most  of  the  time  in  his  room  while  she  was 
there? 

A.  Yes,  sir;  in  the  room.  I  have  heard  her  wanting  to  read  to 
him. 

Q.    Bat  he  would  not  allow  her  to  read  to  him  ? 

A.    No,  sir;  she  has  wanted  to  read  to  him. 

Q.     He  was  very  sick  during  this  time  ? 

A«  Part  of  the  time  he  was,  and  part  of  the  time  he  was  not  so 
sick. 

Q.     He' was  suffering  a  good  deal  with  pain  at  times  ? 

A.  Yes,  sir;  sometimes  fie  was.  His  temper  made  him  be  a  great 
deal  worse  than  he  was. 

Q.    How  do  you  know  that  ? 

A.  He  got  so  violent;  I  know  the  reason.  He  would  scold  and 
curse  dreadfully;  and  then  if  there  was  any  stranger  come,  or  any  one 
came  in,  he  would  just  be  as  calm  and  good-natured  as  could  be  to 
them;  and  if  he  was  talking  to  Mrs.  Haw^  or  me,  or  any  one  that  he 
knew  he  could  abuse  ;  when  a  stranger  came  in,  he  would  be  calm 
and  nice;  and  I  knew  it  could  not  be  pain,  if  he  could  get  over  it  so 
easily. 

Q.  Did  you  always  remain  in  the  room  during  the  interview  be- 
tween him  and  his  w^e  ? 

A.  No,  sir;  I  never  would,  unless  she  came  in  from  Bedwood 
dty;  and,  of  course,  I  went  around  in  the  room,  doing  the  work. 

Q.  You  say  she  was  there  once  a  week,  or  twice  a  week  during  the 
time  that  you  were  there  ? 
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A.    Yes,  sir. 

Q.  Whenever  she  was  there  she  would  spend  the  time  in  Mr. 
Hawes'  room  ? 

A.     Yes,  sir. 

Q.     You  never  remained  in  these  interviews  ? 

A.  Not  if  they  had  any  private  interviews.  If  she  came  from  Red- 
wood City. 

Q.     You  might  remain  ?  * 

A.  Yes,  sir.  I  always  went  in  the  office,  and  if  there  was  any- 
thing to  be  said  between  him  and  his  wife,  I  would  stay  away;  and  if 
he  wanted  me  he  would  ring  a  little  bell  for  me  and  I  would  come 
right  in;  for  I  knew  then  that  I  had  permission  to  come  in. 

Q.     Did  Mrs.  Hawes  retire  when  you  went  in  ? 
•A.     No,  sir.     She  would  be  sitting  in  the  chair  then. 

Q.  You  take  back  all  you  said  before.  You  did  remain  in  the 
room  during  some  of  the  interviews  between  him  and  his  wife  ? 

A.  There  would  be  nothing  private.  Only  she  would  come  in 
there  and  talk,  but  there  would  be  no  private  talk.  Only  he  would 
ask  her  about  the  farm. 

Q.  You  mean  to  say  you  remained  in  the  room  unless  they  had  a 
private  talk  ? 

A.     Yes,  sir. 

Q.  When  they  wanted  to  have  a  private  talk,  who  informed  you 
they. wished  you  to  withdraw  ? 

A.  I  would  go  out  myself  and  would  wait,  and  when  he  would 
ring  the  bell  if  he  wanted  me.  I  thought  it  was  my  place  when  a  man 
and  his  wife  were  talking  together,  to  go  out. 

Q.  You  always  went  out  and  remained  out  until  you  heard  the 
bell? 

A.  Only  when  she  would  come  from  Redwood  City,  and  maybe  I 
would  not  be  through  the  door  when  he  would  require  for  me  to  come 
again. 

Q.     What  was  the  general  conversation  between  him  and  his  wife  ? 

A.  She  would  tell  him  how  they  were  getting  along  at  the  farm, 
and  how  everything  was  coming  along,  and  2  there  was  anything,  she 
would  tell  him,  and  he  would  tell  her,  **  Just  mind  your  own  business, 
there  was  an  agent  there,"  and  he  snubbed  her  right  up  before  she  had 
half  done  telling  anything. 

Q.  Did  he  used  to  inquire  very  particularly  of  the  condition  of 
things  down  at  Redwood  farm  ? 

A.     Yes.  sir. 

Q.     What  was.  going  on  down  there  at  that  time  ? 

A.  Well,  she  had  commenced  telling  him  about  the  farm  and  what 
was  going  on. 

Q.  Was  not  he  engaged  at  that  time  in  building  extensively  down 
there  ?  ^^ 

A.  No,  sir,  not  then,  ^e  had  not  commenced  it  then.  He  was 
talking  about  it,  but  had  not  commenced  it. 

Q.  When  Mrs.  Hawes  came  there  then,  he  inquired  of  her  very 
particularly  how  things  were  going  on  down  at  the  farm,  did  he  ? 

A.     Yes,  sir. 

Q.     What  else  did  he  talk  to  her  about  ? 

A.  Well,  I  did  not  hear  him  talk  anything  to  her  unless  that  she 
told  him;  perhaps  she  would  tell  him  sometimes  that  Carrie  wanted 
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something — mostly  when  Carrie  would  ask  for  something,  if  Mrs. 
Hawes  said  Cafrie  wanted  anything ,  he  would  not  listen  to  her.  But 
if  Carrie  would  say,  "  I  want  to  get  a  pair  of  shoes  or  a  new  hat,"  he 
would  always  give  it  to  her;  but  if  Mrs.  Hawes  mentioned  it,  he  would 
then  say,  **  You  are  going  to  kill  me,  to  torture  me;  don't  you  speak," 
and  shut  her  right  up. 

Q.  Did  he  ever  make  any  inquiries  Cf  Mrs.  Hawes  at  these  inter- 
views, about  the  persons  down  there — friends  and  neighbors  ? 

A.  No,  sir;  I  never  heard  him  ask  about  any  one,  unless  it  was  the 
agent.  He  might  ask  about  the  agents;  how  the  agents  were  coming 
along,  or  something  like  that. 

Q.  Did  you  ever  notice  anything  anything  particularly  strange  in 
his  conduct  toward  her  during  the  interviews? 

A.  Well,  yes,  sir.  He  was  always  very  violent,  and  always  w«s 
swearing  and  cursing. 

Q.     "What  do  you  mean  by  violent  ? 

A.  I  mean  to  say  that  he  used  language  that  I  would  not  expect 
any  man  to  use  to  his  wife,  or  to  any  person. 

Q.     Bepeat  some  of  the  language. 

A.     Well,  I  could  not  do  it;  I  don't  wish  to  do  it. 

Q.  It  may  be  very  true  that  you  don't  wish  to  do  it,  but  you  say 
he  used  violent  language. 

A.  Well,  it  is  not  fit  for  a  lady  to  sit  by,  and  hear  the  cursing  and 
swearing  which  he  did. 

Q.  I  want  to  know  what  he  said  to  her.  You  say  he  was  very 
violent.  We  want  to  know,  and  the  jury  want  to  know,  so  that  we 
may  be  able  to  know  what  you  mean  by  violent  language. 

A.     It  was  not  fit  for  any  one  to  express. 

Q.     Can  you  remember  any  one  of  these  expressions? 

A.    Yes,  sir,  I  do.     I  heard  it  often  enough  to  remember. 

Q.  Let  us  understand,  generally,  what  you  mean  by  violent  lan- 
guage.   Was  it  profane  ? 

A.    Yes,  sir. 

Q.    Was  it  vulgar  ? 

A.    Yes,  sir. 

Q.     How  often  did  that  occur  ? 

A.  Well,  it  occurred  every  time  almost  that  he  saw  her;  for  he 
could  not  bear  her  in  his  sight.  He  could  not  bear  the  sight  of  her. 
He  could  not  bear  to  see  her  when  she  would  come  in.  He  could  not 
bear  her,  or  any  one  that  would  come  to  see  him. 

Q.     Was  not  that  exceedingly  disagreeable  to  her  ? 

A.     Yes,  sir,  it  was  very  much. 

Q.     Why  did  you  remain  in  the  room  ? 

A.  He  would  not  permit  me  to  go  away.  Perhaps  he  would  have 
me  combing  his  hair,  or  fixing  around,  or  washing  his  hands,  or  bath- 
ing his  hands,  or  soothing  his  face  with  a  wet  towel,  and  I  would  be 
fixing  around  him,  and  he  abusing  his  wife  that  way. 

Q.  When  she  went  away,  would  he  immediately  become  calm  and 
quiet? 

A.  Yes,  sir.  Unless  he  would  commence  repeating  it  to  me,  the 
badness  and  the  like  of  his  wife,  and,  after  a  little,  he  would  commence 
with  me  again  then.  And  he  would  have  to  lay  down  to  rest;  he  would 
be  so  exhausted  over  it,  that  he  would  have  to  rest  a  little  while. 

Q.  He  never  made  any  attempts  during^  these  interviews,  to  use 
any  violence  towards  her  ? 
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A.    Well,  he  was  not  able;  it  was  a  good  reason. 

Q.     Was  he  confined  to  his  bed  ? 

A.  No,  sir;  he  was  in  the  chair.  He  would  get  up  about  eight 
o'clock  and  remain  on  his  chair,  and  was  not  able  to  go  around  much, 
unless  he  was  very  angry  at  anything,  and  then  he  could  go  around. 

Q.     Whenever  he  was  angry  he  could  get  around  very  briskly  ? 

A.     Yes,  sir.  # 

Q.     But  when  not  angry,  he  was  very  feeble  ? 

A.     Yes,  sir. 

Q.  Did  he  receive  any  other  calls  from  other  persons,  during  the 
time  you  were  there  ? 

A.    Yes,  sir. 

Q.  Did  you  ever  remain  in  the  room  during  those  interviews 
between  him  and  other  people  ? 

A.  No,  sir;  not  unless  he  would  call  on  me  to  go  and  get  some- 
thing, and  then  I  would  pass  in  and  get  it,  or  whatever  it  would  be. 
I  would  be  in  the  room  sometimes  back  and  forward,  if  he  allowed  me; 
but  I  did  not  think  it  was  my  place  to  stay  while  he  would  be  in  the 
room. 

Q.  Did  you  generally  know  the  persons  who  called  there  during 
the  time  of  your  stay  there  ? 

A.     Well,  yes,  sir. 

Q.     Who  were  they  ?    . 

A.     Mr.  Bartlett  was  there  mostly  every  day  or  so. 

Q.     What  Mr.  Bartlett  ? 

A.     Washington  Bartlett. 

Q.     Mostly  every  day  ? 

A.     Yes,  sir;  pretty  much. 

Q.     During  the  whole  period  you  were  ? 

A.     Pretty  near  every  day,  I  should  think. 

Q.     Who  else  was  there  ? 

A.  Well,  Mr.  Durkin  came  to  see  him,  and  Father  Galagher  came 
to  see  him. 

Q.     Mr.  Durkin  ? 

A.     Yes,  sir. 

Mb.  Barnes — We  will  put  him  on  the  stand. 

A.  He  came  to  see  him,  and  there  were  several — when  any  one 
would  come  to  see  him,  and  they  would  promise  to  come  to  see  him, 
and  would  not  come,  why  he  would  get  so  enraged,  and  say,  ''  I  know 
that  devil."  If  they  did  not  come  he  would  get  so  disappointed,  and 
he  would  say,  **I  know  that  devil  has  been  in  from  Redwood  City 
to-day.  I  know  she  has  been  in,  don*t  you  see,  because  such  a  one, 
they  know  that  they  would  come  and  stay  an  hour;  and  what  pleasure 
it  would  afford  me;  and  that  fiend  of  hell  has  been  in  and  prevented 
them  from  coming  to  see  me." 

Mb.  Sawyer — Who  else  was  in  the  habit  of  coming  there  to  see  him, 
during  that  period  ? 

A.  Mrs.  Durkin  used  to  come  most  every  day,  and  if  she  did  not 
come  he  would  send  for  her.  And  Miss.  Clark,  she  came  to  see  him  a 
good  deal. 

Q.     What  Miss  Clark  was  that  ? 

A.     I  don't  know,  sir. 

Q.     You  do  not  know  her  other  name.     Is  she  a  married  lady  f 

A.     No,  sir. 
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Q.    Does  she  reside  here  in  the  city  ? 

A.     Yes,  sir. 

Q.    Did  she  formerly  live  in  Sacramento  ? 

A.     I  do  not  know;  I  never  saw  her  until  I  saw  her  at  Hawes*. 

Q.  Who  else  was  in  the  habit  of  calling  there  frequently,  during 
that  period  ? 

A.    Well,  I  don't  recollect  all  who  it  was. 

Q.     You  do  not  recollect  any  others  ? 

A.  Oh,  yes,  sir;  there  were  others,  but  I  don't  recollect  any  one — 
I  don't  recollect  them  all. 

Q.    Do  you  know  Mr.  Stebbins  when  you  see  him  ? 

A.  Yes,  sir;  I  know  him,  but  Mr.  Stebbins  never  was  there  in  my 
time,  that  I  recollect,  exceptin|f  once,  I  think  he  was  there  in  my 
time. 

Q.  Did  you  ever  see  Mr.  Hawes  at  all,  after  the  19th  of  Sep- 
tember? 

A.  I  saw  him  three  times  or  four;  but  no  more  than  to  go  in  and 
tell  him  on  business — speak  to  him  on  business. 

Q.     What  was  your  business  with  him,  on  that  occasion  ? 

A.  It  was  to  go  in  and  tell  him  about  the  fence  that  was  around 
Block  No.  U. 

Q.    Was  that  the  block  on  which  you  lived  ? 

A.    Yes,  sir. 

Q.    How  did  he  seem  on  those  occasions  ? 

A.«  I  just  went  there  and  told  him  what  I  had  to  say,  and  just 
tamed  and  walked  out.  He  told  me  he  would  see  to  it,  or  send  some 
one  to  see  to  it;  or  something  like  that. 

Q.  Did  you  ever  meet  Mrs.  Hawes  in  his  room  on  either  of  those 
occasions? 

A,  Yes,  Mrs.  Hawes  I  saw  once,  I  believe,  or  twice;,  I  know  I  saw 
her  once  sitting  on  a  chair,  and  the  nurse  came  to  the  door,  that  was 
there,  and  I  spoke  to  her  and  told  her  what  I  wanted  said  to  Mr. 
Hawes.  He  was  very  feeble,  but  he  could  not  understand  what  I 
wanted,  and  he  said  to  tell  me  to  come  in  and  tell  him  individually. 

Q.     How  long  was  that  before  Mr.  Hawes'  death  ? 

A.  Well,  I  do  not  recgllect,  indeed,  how  long  that  was.  I  do  not 
recollect.  It  must  be  two  months,  1  suppose;  six  weeks;  one  month. 
It  might  be  that. 

Q.    Mrs.  Hawes  was  in  his  room  ? 

A.  Yes,  sir.  She  was  there  sitting  in  the  room  at  the  foot  of  the 
bea. 

Q.     Was  he  calm  and  tranquil  ? 

A.  He  was  sitting  up  in  bed  with  pillows  behind  him,  and  I  told 
him  what  it  was  about  the  fence,  and  he  said,  *'Well,  I  will  see  to  it." 
That  was  all  he  said. 

Q.     What  did  Mrs.  Hawes  seem  to  be  doing  at  that  time  ? 

A.  She  had  the  newspaper  or  a  paper  in  her  hand,  and  did  not 
seem  to  be  doing  anything.    It  laid  on  her  knee. 

Q.     How  long  did  you  remain  on  that  occasion  ? 

A.  Only  a  few  minutes,  until  I  delivered  my  message  and  walked 
oat  again. 

Q.  Did  you  meet  Mrs.  Hawes  in  his  room  on  either  of  those  visits 
yoa  speak  of  ? 

A.    Except  that;  I  don't  recollect. 
6 
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Q.    Did  you  always  go  to  his  room  when  you  called  there  ? 

A.  Yes,  sir;  for  I  always  went  to  tell  him  what  it  was.  When  I 
wanted  to  know  anything  about  the  fences.  He  wanted  me  to  tell  him 
what  it  was. 

Q.  Were  you  ever  present  at  any  interviews  between  Mr.  Hawes 
and  these  gentlemen  who  called  there  ? 

A.  No,  I  was  not.  I  always  went  outside,  unless  that  I  would 
pass  out  and  in,  and  hear  a  few  words  while  I  was  passing  back  and 
forward. 

Q.  Did  Mr.  Hawes  ever  talk  to  you  on  any  other  subject  than 
about  his  wife,  during  the  time  that  you  were  there  ? 

A.     About  what  ? 

Q.  Did  he  ever  talk  to  you  on  an|r  other  subject  about  any  busi- 
ness— ^hold  any  conversation  with  you,  except  with  respect  to  his  wife  ? 

A.     No,  sir. 

Q.     Never  talked  to  you  about  anything  else 

A.     No,  sir. 

Q.    You  say  you  cooked  his  meals  ? 

A.    Yes,  sir. 

Q.  You  cooked  them  over  at  your  house,  and  took  them  over  to 
him,  did  you  ? 

A.  Yes,  sir;  and  some  I  cooked  in  the  house  and  some  I  would 
cook  on  the  grate. 

Q.  Did  Mrs.  Hawes  come  over  to  reside  at  the  house  when  you 
left  ?  ♦ 

A.  No,  sir,  she  had  not  come,  for  Mrs.  Hawes,  when  I  left  there, 
she  was  at  Kedwood  City. 

Q.     What  was  the  occasion  of  your  leaving  his  service  ? 

A.  Because  he  sent  for  me  and  told  me  that  I  had  told  Mrs.  Hawes 
something.  He  would  not  tell  me  what  it  was.  He  said  I  had  lost 
him  by  siding  with  Mrs.  Hawes. 

Q.  Do  you  know  after  you  left  when  it  was  Mrs.  Hawes  came 
there  to  reside  ? 

A.     I  do  not  know,  sir. 

Q.  When  did  you  £xst  know  that  you  were  to  be  a  vritness  in  this 
case? 

A.  I  did  not  know  it  until  I  saw  Mr.  Bates.  Mr.  Bates  subpoenaed 
me  on  last  Friday  night;  I  think  it  was  that  time. 

Q.  Did  Mr.  Bates  pay  you  your  fees;  pay  you  anything  for  your 
service  here  ? 

A.  No,  sir;  he  just  read  this  subpoena  to  me,  and  told  me  that  I 
had  to  appear,  I  think,  last  Tuesday.  Yes,  sir;  last  Tuesday,  at  two 
o'clock,  and  he  gave  me  my  subpoena,  and  I  have  been  here  every  day 
since. 

Q.  Did  you  ever  have  any  conversation  with  Mrs.  Hawes  about 
what  you  would  testify  in  this  case? 

A.     No,  sir. 

Q.     Did  you  ever  have  any  conversation  vrith  any  one? 

A.     No,  sir. 

Q.     As  to  your  testimony  in  this  case? 

A.     No,  sir. 

Q.     Any  conversation  with  Mr.  Bates  about  it? 

A.  No,  sir,  I  did  not  say  any  thing  more.  He  asked  me  how  long 
was  it  I  had  been  with  Mr.  Hawes,  and  I  told  him.    I  told  bim  a  few 
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remarks  that  had  passed  about  Mr.  Hawes  wanting  him  [  ?  ]  to  arrest 
Mrs.  Hawes;  that  was  about  all  that  passed. 

Q.    How  long  did  this  conversation  between  you  and  Mr.  Bates 
last? 

A.  It  did  not  last  more  than  two  or  three  minutes,  for  I  met  him 
right  in  front  of  Mrs.  Hawes'  house.  He  just  read  it  over  to  me,  and 
it  was  pretty  late  in  the  evening,  and  I  was  in  a  hurry,  and  I  suppose 
he  was. 

Q.  You  never  told  him  what  you  knew  about  the  case,  or  what  you 
could  testify  ? 

A.  No,  sir,  not  altogether;  I  have  said  more  now  than  I  intended 
to  say;  but,  of  course,  when  I  am  here  I  am  to  tell  the  truth. 

,Q.    You  didn't  know  when  you  came  here  what  you  were  expected 
to  testify  to  ? 

A.     No,  sir,  no  more  than  I  know  now . 

Q.    Did  Mr.  Hawes  pay  you  for  all  your  services  ? 

A.    Yes,  sir. 

Mb.  Sawyer  —  You  stated  that  during  these  interviews  of  Mrs. 
Hawes  with  Mr.  Hawes,  while  you  were  present,  that  he  often  used  lan- 
guage that  was  profane  towards  her.  It  may  be  very  unpleasant  for 
a  lady  like  yourself  to  repeat  it;  but  still  we  would  like  to  have  the  ex- 
pressions used  by  him  on  those  occasions. 

A.  Well,  he  would  say,  **  You  damned  bitch,"  and  that  would  be 
the  first  word. 

Q.    Was  that  addressed  to  his  wife  ? 

A.    Yes,  sir. 

Q.     Anything  else? 

A.  Yes,  sir^  and  worse  than  that.  He  called  her  everything  that 
he  could  lay  his  tongue  to. 

Q.     Did  he  swear  ? 

A.     Yes,  sir;  swore. 

Q.    What  would  he  say  ? 

A.  He  would  damn  her  soul,  and  see  her  bum  in  hell.  He  would 
live  to  see  her  bum  in  hell,  the  damned  bitch. 

Q.     That  was  said  to  her  in  your  presence  ? 

A.    Yes,  sir;  and  all  such  language. 

Q.  Was  there  any  provocation  on  her  part  for  any  such  language 
addressed  to  her  ? 

A.  No.  sir;  there  was  not.  She  would  not  make  him  an  answer; 
she  would  be  trembling.  She  would  say  to  me,  **  See  how  he  is  ex- 
citing himself,  and  he  will  be  so  sick  after  this." 

Q.     She  would  make  no  reply  ? 

A.     She  would  make  no  reply. 

Q.  Did  she  do  or  say  anything  before  he  swore  to  cause  him  to 
use  that  language  ? 

A.  No.  She  would  perhaps  say  that  she  wanted  something  or 
other.  She  would  perhaps  say  when  the  boy  was  here,  that  he  wanted 
to  buy  a  pair  of  boots,  or  the  boots  wanted  to  be  mended;  and  he 
would  curse  her,  and  say  she  had  come  to  tease  and  torture  him,  and 
that  was  all  he  could  say. 

Q.  Was  there  any  other  expression  of  that  nature  you  can  re- 
member? 

A.    Well,  that  is  enough. 

Q.    We  might  as^ell  have  the  whole,  as  we  have  started  in. 
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A.  That  is  about  \)ad  enough  for  a  gentleman  of  Mr.  Hawes'  edu- 
cation and  learning  to  have  to  say. 

Henry  Johnson,  called  for  Contestant.     Sworn. 

Examined  by  Mr.  Barnes. — Q.  How  long  have  you  lived  in  this 
city? 

A.     Fifteen  or  sixteen  years. 

Q.     What  has  been  your  occupation  ? 

A.     A  detective  officer  and  special  policeman. 

Q.  What  was  your  business  in  July,  and  August,  and  September, 
1870? 

A.     I  was  a  special  policeman  and  now. 

Q.     Where  were  you  generally  employed  at  that  time  ? 

A.  By  the  Pacific  Mail  Company,  by  Wells,  Fargo  &  Co.,  by  the 
greater  portion  of  the  insurance  companies,  and  by  some  of  the  other 
banks. 

Q.  Were  you  acquainted  with  the  late  Horace  Hawes,  deceased,  in 
his  Hfetime? 

A.     1  was. 

Q.     How  long  have  you  known  him  ? 

A.     I  have  known  him  ever  since  I  have  been  in  the  State. 

Q.  Did  you  have  any  transactions  with  him  in  the  Summer  of 
1870? 

A.     I  did. 

Q.  Would  you  go  on  and  state  to  the  jury,  as  near  as  you  can, 
about  the  time  ? 

^  •  A.  It  was  in  August,  1870,  as  near  as  I  can  recollect;  in  fact,  I  am 
sure  of  it.  That  on  the  Saturday  evening,  I  was  standhig  at  Wells, 
Fargo's,  somewhere  about  a  quarter  past  seven  o'clock,  and  Mr.  Hawes, 
whom  I  was  acquainted  with — previous  to  that  he  came  and  he  touched 
me  on  the  leg  with  his  cane,  and  I  turned  around  and  I  said,  *'  Do 
you  want  to  see  me?"  and  he  said  he  did,  so  we  walked  up  Calif omia 
street  until  we  got  to  the  back  entrance  of  Wells,  Fargo's,  where  the 
wagons  go  in,  and  he  then  said  that  he  wanted  to  employ  me  in  a 
private  matter;  that  it  was  a  very  delicate  subject  that  he  was  going  to 
broach.  It  was,  in  fact,  his  wife  that  he  wanted  watched.  I  told  him 
that  I  didn't  care  about  having  anything  to  do  with  that  sort  of 
business,  and  he  then  went  on — -he  was  very  much  excited,  and  went 
into  a  tirade,  and  said  he  had  been  and  spoke  to  Mr.  Byrne,  the  District 
Attorney,  and  he  mentioned  a  certain  officer  to  him.  He  didn't  mention 
the  officer's  name;  that  the  officer  had  either  played  him,  or  didn't  do 
what  he  employed  him  to  do,  and  he  said,  '*  Johnson,  I  know  that  you 
are  a  man  of  family,  and  you  have  got  children,  and  I  may  speak  to 
you  as  a  good  citizen,  and  I  don't  want  you  to  do  anything  for  me,  of 
course,  unless  I  pay  you  for  it,  and  he  then  commenced  into  a  long 
attack  about  his  wife,  and  spoke  very  vehemently  about  her,  and  made 
use  of  language  that  I  don't  care  about  repeating,  unless  the  Judge  or 
jury  want  it.  I  told  him  that  there  were  many  men  and  many  women  in 
this  community,  that  formed  ideas  about  their  wives  and  their  husbands, 
and  that  he  ought  to  reflect  more  on  this  matter.  He  was  very  excited, 
and  talked  very  vehemently.  No,  he  was  certain  and  sure  about  it,  and 
that  money  was  no  object  to  him;  that  he  would  pay  me  liberally,  and 
as  a  man  of  fanuly  and  a  father,  I  ought  to  assist  him  in  the  matter, 
and  that  he  was  the  father  of  the  Consolidation  Bill,  and  that,  as  I 
was  a  man  of  property,  that  he  framed  that  bill,  that  it  prevented  alot  of 
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thieves  from  robbing  ns;  that  was  about  the  tenor  of  the  whole  story.  I 
then  asked  him  if  he  had  got  any  data,  or  where  that  he  suspected  that 
Mrs.  Hawes  was  to  go  to;  he  mentioned  Washington  Bartlett.  He  said 
that  he  believed  she  met  him.  I  told  him  that  I  didn't  think  Mr.  Bartlett 
would  be  guilty  of  anything  of  the  sort.  However,  it  was  no  good  to 
talk.  He  swung  his  cane  around.  I  said,  '*  Very  well,  where  do  you 
expect  she  will  go  to  ?  "  He  said  he  thought  she  went  to  the  Mead 
House,  on  the  comer  of  Montgomery  and  Pine  streets,  and  that  he  had 
understood  that  Mr.  Bartlett  had  a  room,  or  was  acquainted  with  the 
lady  that  did  have  the  rooms,  and  he  did  go  there.  I  said  very  well. 
I  told  him  then,  I  said,  **  This  is  your  matter,  it  is  not  mine,"  and  I 
says,  "Of  course,  you  don't  want  any  one  to  know  anything  about  the 
matter,  only  me."  He  said,  **  That  is  so;"  and  I  said,  **  I  have  got  to 
*  he  paid  in  this  thing,  because  I  don't  go  and  throw  my  time  away  for 
noUiing."  He  put  his  hand  into  his  pocket  and  pulled  out  six  twenty 
dollar  pieces,  and  gave  me  one  hundred  and  twenty  dollars.  That  was 
the  understanding.  I  knew  Mr.  Bartlett  very  well.  He  also  told  me 
— I  asked  him  where  the  lady  was.  He  told  me  I  could  find  her,  or 
when  she  used  to  come  up  here  she  stopped  at  Mr.  Ebetts,  at  the 
comer  of  Washington  and  Jones  streets.  Yes,  that  was  the  place,  but 
I  have  a  memorandum,  if  I  had  known  sooner  about  this  matter  I 
would  have  brought  it  with  me.  Well,  I  was  up  there  on  the  next 
rooming  and  met  him;  that  was  about  half -past  eight  o'clock.  We  re- 
mained there.  We  went  on  to  Jones  street;  that  is,  south,  and  even- 
tually a  lady  came  out  of  this  house,  which  he  pointed  out  to  me  as 
Mrs.  Hawes — that  is  the  lady  there  [pointing.]  She  came  out  of  Mr. 
Ebetts'  house,  and  came  down  Washington  street  until  she  got  to 
Kearny,  and  went  along  Eeamy  until  she  got  to  Sutter,  and  passed 
down  Sutter  and  went  into  Austin's  store  on  the  comer  of  Montgomery 
and  Sutter.  She  remained  in  there,  I  suppose,  twenty  minutes.  She 
came  out  of  there  and  then  she  walked  along  Montgomery  street  to 
California;  she  went  down  California,  down  to  Sansome,  and  she  re^ 
mained  at  the  comer  of  the  Bank  of  California;  there'  she  met  a  lady 
there,  I  do  not  know  who  she  was  or  what  she  was,  «nd  talked  with 
her  some  time,  and  left  her,  and  went  along  to  the  comer  of  Jackson 
and  Sansome,  and  took  the  cars  and  went  on  the  cars,  and  she  got  ofif 
the  cars  on  the  comer  of  Jackson  and  Stockton  streets,  and  walked  to 
Washington  and  went  into  the  N.  W.  comer,  this  house  that  Mr.  Hawes 
spoke  to  me  about.  I  watched  the  house  narrowly.  I  knew  the  house 
well,  and  Mr.  Bartlett  never  went  into  that  house.  I  think  it  was  on 
the  Thursday  following  that  Mr.  Hawes  spoke  to  me  after  the  Satur- 
day he  came  to  me,  and  said:  "  Johnson" — thifiT  was  on  the  comer  of 
Wells,  Fargo's.  He  told  me  in  the  meantime  if  I  learned  anything  to 
send  him  a  letter,  or  address  him  a  letter  in  the  post  office.  He  came 
on  a  Thursday — ^yes,  it  was  on  the  Thursday,  and  he  said:  *'  I  want  to 
see  you,  Mr.  Johnson,"  and  we  walked  up  California  street  to  the  same 
place  where  we  had  our  first  meeting,  and  he  said:  '*  Have  you  learned 
anything?"  I  said:  "  No,  there  is  nothing  in  it  that  I  can  see.  I 
don't  believe  there  is  anything.  I  believe  you  are  mistaken  about  the 
matter."  Then  he  said:  "  You  can  abandon  the  whole  matter.  I  am 
satisfied^"  and  he  and  me  never  spoke  any  more  about  this.  That  is 
aU  I  know  about  this  matter.  This  much  I  do  know,  that  neither  Mr. 
Bartlett  or  the  lady  never  went  to  the  place  that  he  said  they  used  to 
go.    That  I  know. 
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Q.     Did  you  have  a  man  on  that  place  to  watch  ? 

A.  Yes,  sir.  Neither  her  nor  him  didn't  go  to  that  place,  that  I 
know. 

Q.  What  sort  of  language  did  Mr.  Hawes  use  to  you,  with  respect 
to  his  wife  and  Washington  Bartlett  ?    What  did  he  say  ? 

A.  Well,  as  I  said  before,  I  heard  a  portion  of  the  lady's  testi- 
mony that  was  on  the  stand,  previous  to  me  going  on.  He  made  use 
of  language  that  I  would  not  like  to  repeat.  He  called  her  a  ' '  damned 
bitch." 

Q.  All  I  want  you  to  say  is  whether  it  was  with  relation  to  an 
improper  intimacy  between  his  wife  and  Mr.  Bartlett  ? 

A.  Why,  certainly,  for  he  employed  me  for  the  purpose  of  catching 
her  and  Mr.  Bartlett  together. 

No  Cross-Examination. 

Mrs.  R.  J.  Coffin  called  for  Contestant.     Sworn. 

Examined  by  Mr.  Bates — Q.  Did  you  know  Mr.  Hawes,  in  his 
lifetime  ? 

A.    I  did. 

Q.     How  long  did  you  know  him  ? 

A.    About  twelve  years. 

Q.     I  mean  more  particularly  ? 

A.     About  twelve  years. 

Q.     Where  do  you  reside  ? 

A.     In  this  city. 

Q.     Were  you  intimate  with  Mr.  Hawes  and  his  family  ? 

A.     I  was,  with  his  family. 

Q.     Did  you  frequently  visit  his  family  ? 

A.    Yes,  sir. 

Q.    Did  you  see  him  during  his  last  sickness  ? 

A.    I  did. 

Q.    About  what  time  ? 

A.     Christmas. 

Q.    How  did  you  happen  to  see  him  at  that  time  ? 

A.     I  heard  he  was  very  sick,  and  I  went  out  there. 

Q.    About  what  time  did  you  say  ? 

A.     Christmsks  week. 

Q.    State  whom  you  found  with  him  ? 

A.    Who  I  found  with  him  ?    Mrs.  Hawes. 

A.     How  long  did  you  remain  with  him,  if  any  time  ? 

A.     Well,  I  stayed  with  him  a  week. 

Q.  Did  you  have  any  conversation  with  him,  or  he  with  you,  in 
regard  to  his  wife,  during  that  time? 

A.     He  did  with  me. 

Q.  Will  you  state  how  much  conversation  did  he  have  with  you 
about  his  wife  ? 

A.    Well,  he  talked  to  me  more  or  less  every  day. 

Q.  Will  you  state  some  of  the  conversation  he  had  with  yon  in 
regard  to  his  wife  ?  * 

A.     Well,  he  thought  she  was  a  liar  and  a  thief. 

Q.  Anything  else?  Did  he  say  anything  in  regard  to  her  fidelity 
towards  him  ? 

A.    Yes,  sir. 

Q.     What  did  he  say  ? 

A.     He  spoke  of  Parson  Fitzgerald  and  Mr.  Bartlett. 
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Q.    WhatBartlett? 

A.     Washington  Bartlett. 

Q.     What  did  he  say  in  regard  to  Washington  Bartlett? 

A.  Why,  asked  me  if  I  didn't  think  the  little  girl  looked  veiy 
much  like  him — ^if  the  little  girl  didn't  resemble  Mr.  Bartlett. 

Q.     What  did  he  think  in  regard  to  the  little  girl  ? 

A.    Well,  he  thought  she  resembled  him  very  much. 

Q.    Did  he  make  any  allusion  to  who  was  the  father  of  it  ? 

A.     He  did. 

Q.    Whom  did  he  say  was  the  father  of  it? 

A.    Mr.  Bartlett. 

Q.     How  many  times  did  he  speak  about  that  ? 

A.     I  cannot  say  positively  how  often. 

Q.  Did  he  speak  about  lus  friendship  or  enmity  to  Mr.  Washing- 
ton Bartlett? 

A.  They  had  been  enemies,  but  I  belieye  liiey  were  friendly  at 
that  time. 

Q.     How  did  he  appear  while  he  was  talking  about  his  wife  ? 

A.     Generally  excited. 

Q.  Did  you  hear  him  say,  during  that  winter  you  were  with  him, 
anything  in  regard  to  his  liability  to  be  poisoned  ? 

A.     I  did. 

Q.     What  did  he  say  ? 

A.  He  was  afraid  that  his  wife  would  poison  him  through  the 
Irish  servant  girls.     He  didn't  think  she  would  do  it  herself  ? 

Q.     He  did'nt  think  that  she  would  do  it? 

A.  But  he  charged  that  she  would  have  done  it  through  the  Irish 
servant  gifls. 

Q.  Did  he  lay  down  any  rule  with  regard  to  the  Irish  servant 
girls? 

A.     They  were  not  to  have  anything  to  say  to  her. 

Q.     Did  he  allow  his  wife  to  go  near  him,  or  take  care  of  him  ? 

A.  She  was  not  there.  She  was  there  the  first  day  I  went  out;  she 
came  Tuesday,  and  I  think  she  left  on  Friday,  to  go  to  the  ranch.  I 
am  not  certain,  I  think  so. 

Q.     You  were  there  with  him  all  the  time  alone  ? 

A.    No,  sir;  I  was  not. 

Q.     Was  any  other  person  with  him  ? 

A.  Mr.  Hall,  here,  Mr.  Boyd.  Mr.  Parker  was  there  one  night,  I 
think,  and  there  was  the  nurse. 

Q.  Please  state  a  little  more  fully  what  he  said  in  regard  to  Parson 
Fitzgerald  ? 

A.     That  he  was  the  first  man  that  made  trouble  in  his  family. 

Q.     In  what  way  ? 

A.     He  didn't  tell  me. 

Q.  What  did  he  give  you  to  understand  was  the  cause  of  the 
trouble? 

A.  Well,  I  judged  from  what  he  said  that  he  thought  that  his  wife 
and  Mr.  Fitssgendd  were  too  intimate. 

Q.     In  an  improper  manner  ? 

A.     Yes,  sir;  I  judged  so  from  the  conversation. 

Q.    Did  he  say— did  he  speak  plainly,  and  convey  to  you  that  idea  ? 

A.    That  is  what  I  understood.    He  did  not  say  it  in  those  words, ' 
bat  he  let  me  think  that< 
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Q.  What  was  his  tone  of  yoice,  and  his  language,  during  the  time 
he  was  talking  about  his  wife  ? 

A.  He  generally  talked  excited;  sometimes  pretty  loud,  and  other 
times  not  so  much  so. 

Q.    What  was  his  language? 

A.  He  did  not  use  the  best  language  when  he  was  speaking  of  those 
things;  sometimes  he  would  swear;  he  would  call  her  a  fiend. 

Q.  Can  you  state  some  of  the  epithets  he  applied  to  her,  so  that 
the  jury  can  understand. 

A.     Well,  a  damned  thief,  several  times  to  me — she  would  steal. 

Q.  Did  he  seem  to  use  much  force  in  his  expressions  ?  I  wish  you 
would  convey  the  idea  to  the  jury,  as  far  as  you  can  by  your  testimony, 
just  as  his  appearance  and  his  conversation  did  to  you  ? 

A.  Well,  he  would  talk  very  much  excited,  and  tell  me  all  about 
her  stealing  from  him,  and  thought  she  would  poison  him ,^ but  only 
through  her  Irish  servant  girls;  swearing  in  the  same  time. 

Q.     Did  he  appear  to  believe  what  he  was  saying  ? 

A.  I  think  so;  it  was  my  idea  that  the  man  would  not  have 
expressed  himself  so,  unless  he  believed  what  he  was  saying. 

Q.    Did  you  attempt  to  reason  with  him  in  regard  to  his  delusion  ? 

A.     I  did  not. 

Q.     Why? 

A.    It  was  no  use;  he  would  have  his  way  so. 

Q.    Did  he  ask  you  if  you  were  a  friend  of  Mrs.  Hawes  ? 

A.     Yes,  sir. 

Q.    What  did  he  say  ? 

A.     He  said  I  could  not  be  a  friend  of  both. 

Q.  How  did  he  conduct  himself  as  to  decency  while  you  were 
there? 

A.    He  had  very  little  decency. 

Q.    Did  he  have  any  at  all  ? 

A.     I  think  not. 

Q.  Did  he  behave  in  such  a  manner  that  you  had  to  speak  to 
him? 

A.     He  did. 

Q.     State  what  you  stated  to  him  ? 

A.  That  I  should  have  to  throw  cold  water  on  him.  He  wanted  to 
know  if  [I]  intended  to  kill  [him], 

Q.  Will  you  please  state  what  he  did.  Where  was  he  during  that 
time;  was  he  sitting  up  or  in  bed? 

A.     He  was  in  bed. 

Q.  Now  please  state  how  he.  conducted  himself  in  bed.  I  will  ask 
the  witness  one  question,  if  he  became  excited  in  regard  to  his  wife ; 
did  he  wait  to  put  on  his  clothes  before  he  got  up. 

A.     No,  sir. 

Mr.  Babtlett — I  object  to  that  style  of  examining  the  witness. 

Q.  How  long  at  a  time  did  he  talk  about  his  wife  when  he  would 
commence  ? 

A.    Well,  I  could  not  say  how  long. 

Q.     About  how  long  ? 

A.     Sometimes  a  half  an  hour;  sometimes  more,  I  should  judge. 

Q.     You  were  the  listener  and  he  was  the  talker  ? 

A.     Yes,  sir. 

Q.  Did  he  tell  you  what  great  plans  he  had  undertaken  or  was 
going  to  do  ? 
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A.    Yes,  sir. 

Q.     What  did  he  compare  himself  to  ? 

A.  He  said  that  Jesus  Christ  was  the  first,  Bishop  Alemany  was 
the  next,  and  Horace  Hawes  was  the  third. 

Q.     Did  he  want  you  to  go  to  Europe  ? 

A.     He  did. 

Q.    What  for? 

A.    To  take  his  wife  away. 

Q.     What  did  he  want  his  wife  away  for  ? 

A.     He  did  not  wish  her  here  when  he  died. 
•  Q.     Did  he  say  anything  about  your  husband  going  away  ? 

A.    Yes,  sir. 

Q.     What  did  he  say? 

A.  He  said,  if  my  husband  would  only  run  off  with  his  wife  to 
Mexico,  he  would  make  me  the  richest  lady  in  the  State. 

Q.  How  did  he  pronounce  his  name  when  he  spoke,  in  comparison 
with  other  men's  ? 

A.    His  name. 

Q.     Yes,  siri 

A.     Honorable  Horace  Hawes. 

Q.     Did  he  speak  about  his  name  living  a  long  time  ? 

A.     He  did. 

Q.     What  did  he  say  ? 

A.    Well,  I  could  not  repeat  what  he  said.     He  said  a  great  deal. 

Q.     Did  he  talk  a  great  deal  on  that  subject  ? 

A.     A  great  deal.     He  had  a  great  deal  to  say  about  it. 

Q.     Was  Mrs.  Hawes  there  during  the  time  that  you  were  there  ? 

A.     She  was  there  when  I  first  went  out. 

Q.     How  did  he  treat  her  ? 

A.  Well,  she  was  there  nursing  him,  cooking  for  him,  fixing  his 
food. 

Q.     That  is  how  she  treated  him.     How  did  he  treat  her  ? 

A.  Well,  I  did  not  hear  him  say  anything  unkind  to  her  in  her 
presence.     It  was  only  to  me  when  she  would  be  out. 

Q.  From  what  you  saw  of  his  looks,  and  his  appearance,  and  his 
acts  while  there,  did  it  make  any  impression  upon  your  mind,  and  did 
you  form  any  opinion  as  to  his  sanity  ? 

A.     Well,  I  thought  he  acted  very  strange. 

Q.  Please  answer  my  question.  Did  it  make  any  impression  upon 
your  mind,  or  did  you  form  any  opinion  as  to  his  sanity  ? 

A.     WeU,  Idid. 

Q.     What  was  it  ? 

A.  I  am  not  a  judge  of  persons  insane.  I  frequently  said  he  was 
crazy,  but  I  am  no  judge  of  crazy  persons. 

Q.     You  think  ne  was  crazy  on  all  subjects,  or  on  certain  things  ? 

A.     Certain  things. 

Q.     What  was  one  ? 

A.     His  wife  was  one,  and  his  money  was  another. 

Q.     Are  you  well  acquainted  with  Mrs.  Hawes  ? 

A.     I  am. 

Q.     Have  you  ever  seen  anything  amiss  or  out  of  the  way  with  her  ? 

A.     I  never  did. 

Q.  What  has  been  her  general  conduct  and  course  of  life,  as  far 
as  jou  know  ? 
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A  A  perfect  lady. 

Q.  What  has  been  her  treatment  towards  him,  so  far  as  you  know? 

A.  Kind  and  affectionate. 

Cross-examination  by  Mr.  Sawyer. — Q.  Did  these  circumstances  you 
haye  related  occur  all  at  once,  or  during  the  time  you  stayed  there  ? 

A.  I  was  there  four  days,  and  before  that. 

Q.  He  was  in  that  state  of  mind  during  the  entire  time  you  were 

there,  at  intervals  eyery  day.    Is  that  what  you  testify  to  ? 

A.  Yes,  sir. 

Mr.  Pratt. — Are  you  a  married  woman  ? 

A.  Yes,  sir. 

Q.  Does  your  husband  reside  in  this  city  ? 

A.  He  does. 

Q.  What  is  his  business  ? 

A.  He  is  not  doing  anything  just  now,  sir. 

Q.  Has  he  ever  been  in  business  here  ? 

A.  Yes,  sir. 

Q.  What  business  ? 

A.  Lumber  business. 

Q.'  How  long  ago  ? 

A.  Four  years  ago. 

Q.  What  is  his  first  name  ? 

A.  J.  B.  Coffin, 

Q.  How  long  have  you  resided  in  this  city  ? 

A.  Fourteen  years. 

Q.  How  long  did  you  know  Mrs.  Hawes  ? 

A.  About  fifteen. 

Q.  How  long  did  you  know  Horace  Hawes  7 

A.  About  twelve  years. 

Q.  You  knew  Mrs.  Hawes  then  two  years  before  you  knew  him  ? 

A.  Yes,  sir. 

Q.  What  were  your  relations  with  her  ? 

A.  Nothing  but  friendly  relations — visiting. 

Q.  Any  family  connection  in  any  way,  by  marriage  or  otherwise  ? 

A.  No,  sir. 

Q.  Were  you  intimate  vrith  Mrs.  Hawes  and  her  family  before  her 
marriage  ?  * 

A.  I  knew  Mrs.  Ha^wes,  and  I  knew  her  sister. 

Q.  Where  did  you  make  her  acquaintance  in  this  country  ? 

A.  In  San  Jos6. 

Q.  Visiting  back  and  forth  frequently  ? 

A.  Occasionally  after  she  was  married. 

Q.  Quite  frequently,  and  on  intimate  terms  vrith  them  ? 

A.  Yes,  sir. 

Q.  Did  you  visit  her  house  often  after  her  marriage  ? 

A.  I  was  there  occasionally. 

Q.  How  often,  and  how  long — what  were  those  visits,  usually  for 

a  day,  or  a  part  of  a  day  ? 

A.  A  part  of  a  day ;  sometimes  all  day. 

Q.  Sometimes  longer  ? 

A.  Sometimes  a  very  short  call. 

Q.  You  went  on  the  occasion  you  have  spoken  of;  I  believe  you 
said  you  went  there  about  Christmas  ? 

A.  I  did. 
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Q.     And  remained  about  a  week  ? 

A.     I  went  away  once  a  day;  I  went  borne.    I  was  tbere  every  day 
for  a  week. 

Q.     How  long  did  you  usually  stay  ? 

A.    I  staid  all  day  and  all  nigbt,  witb  tbe  exception  of  about  an 
hour  through  the  day  that  I  went  home,  probably  an  hour'and  a  half. 

Q.     The  balance  of  the  time  you  spent  there  ? 

A.     Yes,  sir. 

Q.    Mrs.  Qawes  was  there  when  you  first  went  there  ? 

A.     Yes,  sir. 

Q.    You  found  her  nursing  and  waiting  on  Mr.  Hawes  ? 

A.    Yes,  sir. 

Q.     Cooking  his  food,  taking  care  of  him,  administering  medi- 
cines, etc.  ? 

A.     Yes,  sir. 

Q.     What  was  his  physical  condition  at  that  time  ? 

A.     He  was  weak.     ' 

Q.    Did  he  ever  object  to  taking  any  food  or  medicines  from  Mrs. 
Hawes  ? 

A.     I  did  not  see  it. 

Q.     Did  you  spend  the  most  of  your  time  in  the  room  with  him  ? 

A.     I  did,  except  when  he  had  company,  and  then  I  retired. 

Q.     What  portion  of  the  time  did  Mrs.  Hawes  spend  with  him  ? 

A.     Mrs.  Hawes  went  away  on  Friday,  and  she  did  not  come  back 
any  more  while  I  was  there. 

Q.    And  what  day  of  the  week  did  you  go  there  ? 

A.     Tuesday. 

Q.    Tuesday  evening  ? 

A.     Yes,  sir. 

Q.    What  portion  of  the  time  from  Tuesday  to  Friday  did  Mrs. 
Hawes  spend  in  his  room  ? 

A.     She  was  back  and  forth  in  the  room  providing  his  food. 

Q.     Did  she  sit  down  in  his  room  sometimes  and  remain  there  for 
same  time  ? 

A.     She  was  doing  his  cooking  at  that  time. 

Q.     She  was  treating  him  in  every  way  as  a  wife  would  under 
ordinary  circumstances  ? 

A.    Yes,  sir. 

Q.    During  that  time,  you  saw  n(^  manifestation  of  unkindness  on 
hiB  part  to  her,  directly  ? 

A.    No,  sir. 

Q.    It  was  only  when  she  was  away. 

A.     He  talked  about  it. 

Q.    He  talked  to  you  about  her? 

A.    Yes,  sir. 

Q.    Who  introduced  these  conversations  in    her   absence,    you 
or  he? 

A.    He  did. 

Q.    Did  Mr.  Hawes,  during  the  time  that  you  were  there,  talk  to 
you  on  other  subjects  ? 

A.    Yes  sir,  he  did. 

Q.    He  held  general  conversations  with  you  about  other  matters  ? 

A.    He  did. 

Q.    On  those  occasions  did  he  seem  to  be  excited,  particularly  ? 

A.    Sometimes  he  would. 
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Q.  But  usually  the  excitement  which  he  manifested  was  only  in 
reference  to  his  wife,  when  he  spoke  of  her  ? 

A.     Then  he  always  seemed  excited;  yes. 

Q.     But  as  soon  as  she  came  into  his  presence  he  became  calm  ? 

A.  He  allowed  her  to  wait  on  him,  so  far  as  I  could  see,  when  she 
did  come  in*. 

Q.  Who  else  was  assisting,  if  any  one,  at  the  time,  in  waiting  on 
him  and  taking  care  of  him  ? 

A.     There  was  a  nurse  there,  she  stayed  only  one  night. 

Q.     Did  he  have  any  physician  at  that  time,  attending  on  him  ? 

A.     He  did  not. 

Q.     He  did  not  have  any  physician  ? 

A.    Not  then. 

Q.  Was  he  in  such  condition  as  to  spend  the  most  of  his  time  in 
bed  then  ? 

A.     Well,  he  was  for  the  first  two  or  three  days. 

Q.     Then  he  got  better  ?  ^ 

A.     Got  better  and  went  out  riding. 

Q.  Who  were  the  visitors  to  the  house  during  the  time  that  you 
were  there  ? 

A.     I  could  not  say.     The  boy  generally  announced  the  visitors. 

Q.     They  were  strangers  to  you,  were  they  ? 

A.     Yes,  sir. 

Q.     Were  there  many  frequent  callers,  during  that  time  ? 

A.     Not  a  great  many. 

Q.     At  whose  solicitation  did  you  go  there  on  that  occasion  ? 

A.  I  heard  that  he  was  very  sick,  and  went  out  there  merely  to 
see  him. 

Q.  You,  on  your  own  motion,  without  being  called  on  by  any 
body? 

A.    Yes,  sir. 

Q.     After  you  got  there,  at  whose  solicitation  did  you  remain  ? 

A.     At  Mrs.  Hawes  and  Mr.  Hawes  both. 

Q.     They  both  desired  you  to  remain  there  ? 

A.     Yes,  sir. 

Mrs.  C.  A.  Harmon,  called  for  Contestant.     Sworn. 
Examined  by  Mr.  Barnes— Q.     Where  do  you  reside  ? 
A.     On  Franklin  street,  between  Post  and  Geary. 
Q.     What  is  your  occupation  ? 

A.     I  am  matron  of  the  Ladies'  Protection  and  Belief  Society. 
Q.     How  long  have  you  been  there  ? 
A.     About  ten  years. 
Q.     In  charge  of  that  institution  ? 
A.     About  ten  years. 

Q.     Did  you  know  Mr.  Hawes  in  his  lifetime  ? 
A.     I  did. 

Q.     How  long  before  his  death,  were  you  acquainted  with  him  ? 
A.     I  knew  him  personally,  for  about  ten  years- 
Q.     Did  you  know  Mrs.  Hawes  ? 
A.     I  did. 

Q.     What  were  your  relations  usually,  with  the  family  ? 
A.    I  came  to  California  with  Mrs.  Hawes,  and  I  regarded  them  as 
almost  my  only  friends  here. 
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Q.     Did  you  visit  their  house  ? 

A.     I  did. 

Q.     To  what  extent — often  ? 

A.     Not  very  often.     My  duties  as  matron  prevented  me. 

Q.  Did  Mr.  Hawes  call  upon  you  at  your  house  then,  the  Ladies' 
Protection  and  Belief  Society  ? 

A.  He  never  called  there  but  twice,  on  Franklin  street.  I  was 
sick  at  one  time  on  Tehama  street,  and  he  called  there  frequently  during 
my  sickness. 

Q.  During  your  acquaintance  with  them,  did  Mr.  Hawes  ever  have 
eany  conversation  with  you  in  respect  to  Mrs.  Hawes,  and  the  differ- 
nces  with  her  ? 

A.     Yes,  sir. 

Q.  Won't  you  state,  as  near  as  you  can  recollect,  when  he  first 
talked  to  you  on  that  subject  ? 

A.  I  think  it  is  about  three  years  since  he  first  mentioned  the 
subject. 

Q.     That  was  then  some  time  before  he  went  to  Europe  ? 

A.     That  was  before  he  went  to  Europe;  yes,  sir. 

Q.     Did  he  require  anything  of  you,  and,  if  so,  what  ? 

A.  That  he  sent  a  telegram  to  his  sister,  Mrs.  Martin,  to  come  to 
this  country.  He  said  that  I  had  got  to  decide — I  had  got  to  make  up 
my  mind  to  be  his  and  his  sister's  friend,  or  Mrs.  Hawes',  and  I  be- 
longed  to  his  famUy.  and  I  ought  to  side  with  him. 

Q.     You  ought  to  side  with  him  ? 
*       A.     I  ought  to  side  for  him. 

Q.  What  did  he  say  toyou,  with  reference  to  difficulties  or  differ- 
ences with  his  wife,  which  made  it  necessary  for  you  to  take  sides  one 
way  or  the  other  ?  ' 

A.     He  said  so  many  things  I  could  not  recall. 

Q.     Well,  as  much  as  you  can,  please,  Mrs.  Harmon  ? 

A.  He  said  she  was  not  a  proper  woman  for  me  to  associate  with, 
and  her  associations  were  low. 

Q.  Did  he  ever  say  anything  to  you  with  reference  to  her  fidelity  to 
him  as  a  wife  ? 

A.  In  speaking  of  his  will,  he  said  he  should  provide  for  little 
Horace. 

Q.    What  did  he  say  about  the  other  one,  Carrie,  if  anything  ? 

A.  He  said  that  Horace  was  his  child;  he  should  do  everything  he 
could  for  him. 

Q.    What  did  he  say  about  the  other  one  ? 

A.    I  cannot  recall  what  he  said  ? 

Q.    Did  he  say  anything  about  her,  in  connection  with  any  person  ? 

A.  I  said  that  Carrie  looked  very  much  like  him,  and  £ben  he 
mentioned  somebody  else  that  she  favored.  ' 

Q.     Whom  did  he  say  ? 

A.    He  did  not  call  any  names. 

Q.    Well,  what  did  he  say  ?    Whom  did  he  say  she  favored  ? 

A.    He  did  not  call  any  one. 

Q.  Whom  did  he  give  you  to  understand — did  he  give  you  to 
understand  that  there  was  somebody  whom  Carrie  favored  ? 

A.    Yes,  he  did. 

Q.     Who? 

A.  I  think  it  was  Mr.  Loughborough;  he  did  not  call  his  name, 
bat  that  is  what  I  gathered. 


94  THE  HAWES'  WILL  CASE. 

Q.    Who  was  Mr.  Loughborough  ? 

A.  He  is  a  young  lawyer,  in  his  office  at  the  time  we  came  to  Cali- 
fornia. 

Q.  Mr.  Loughborough  was  a  yoting  lawyer  who  was  in  Mr.  Hawes' 
office? 

A.    Yes,  sir. 

Q.  Did  he  express  any  determination  to  you,  as  to  whether  he  was 
going  to  give  Carrie  anytlung  or  not  in  his  will  ? 

A.  I  gathered  from  his  conversation  that  he  did  not  intend  to 
leave  her  anything. 

Q.  Did  you  gather  from  his  conversation  what  the  reason  was, 
why  he  did  not  intend  to  leave  her  anything  ? 

A.    Because  she  was  not  his  child. 

Q.  I  will  ask  you  whether,  during  all  your  acquaintance  with 
Horace  Hawes,  you  ever  knew  or  heard,  except  from  him,  any  fact  or 
circumstance,  connected  with  her  life  and  career,  which  could  furnish 
the  slightest  ground  for  accusations  against  her  character  ? 

A.    Never;  she  is  a  lady  entirely  above  suspicion. 

Q.     How  is  she  esteemed  by  her  acquaintance  and  friends,  ladies  ? 

A.     I  think  she  is  liked  very  much. 

Q.  I  do  not  mean  a  reference  to  aflfection,  but  with  reference  to 
character  and  respectability. 

A.     I  thought  I  had  answered  that. 

Q.  I  put  the  question  to  you  the  other  way.  How  is  that  among 
her  friends  ?  You  have  expressed  your  own  opinion,  now  I  want  to 
widen  the  question  a  little.  Perhaps  you  do  not  understand  me.  I 
asked  you  your  own  opinion,  and  now  I  ask  you  how  she  is  generally 
esteemed  by  ladies  in  the  society  in  which  she  moves. 

A.     I  have  never  heard  a  word  spoken  against  Mrs.  Hawes. 

Q.  Did  Mr.  Hawes  ever  express  any  views  to  you  with  reference  to 
himself  and  his  own  personal  greatness  and  grandeur,  as  compared 
with  other  noted  characters  in  history  ? 

A.     I  have  heard  him  compare  himself  with  Jesus  Christ. 

Q.  What  did  he  say  in  relation  to  himself  and  the  Saviour  of 
mankind? 

A.     He  said  Christ  was  persecuted,  and  so  was  he. 

Q.  Did  you  have  any  discussion  or  reasoning  with  him,  about  that 
sort  of  language  ? 

A.    I  never  tried  to  reason  with  Mr.  Hawes. 

Q.     Why  not  ? 

A.     He  would  not  listen  to  reason. 

Cr OSS-Examination y  by  Mb.  Pratt — Q.  Did  Mr.  Hawes  ever  speak 
to  you  on  more  than  one  occasion  about  the  fidelity  of  his  wife,  and  the 
paternity  ot  his  children  ? 

A.     I  think  never  but  once. 

Q.     Never  but  once,  and  when  was  that  ? 

A.  It  was  over  two  years  since;  he  was  speaking  of  his  will  and 
his  property. 

Q.     Have  you  seen  him  frequently  since  that  time  ? 

A.     I  have  not. 

Q.     Have  you  seen  him  at  all,  since  that  time  ? 

A.    I  have  had  some  conversation  with  him  once  since  then. 

Q.     What  was  that  conversation  about? 
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A.  About  four  weeks  before  his  death,  Mrs.  Hawes  sent  for  me, 
and  he  was  at  his  house  on  Folsom  street,  and  Mrs.  Hawes  was  out 
when  I  went  in.  He  did  not  ask  me — he  merely  spoke  to  me,  and  did 
not  ask  me  to  lay  my  hat  off  or  to  sit;  but  I  staid  until  Mrs.  Hawes 
came,  and  he  got  very  much  excited  about  Mrs.  Hawes.  She  came  in 
and  handed  him  a  paper  while  I  was  in  the  room,  and  I  cannot  tell  all 
that  he  said  to  her. 

Q.     How  long  were  you  there  at  that  time  ? 

A.     About  an  hour,  I  should  say. 

Q.     That,  you  say,  was  about  four  weeks  before  his  death  ? 

A.     I  should  think  it  was  aboijt  four. 

Q.     Do  you  know  what  the  papers  were  she  handed  to  Mr.  Hawes  ? 

A.  It  was  &  note  from  the  office.  A  gentleman  called  and  left  a 
note,  and  he  dropped  to  sleep,  and  she  came  in  and  brought  it  in. 

Q.  Have  you  been  connected  with  this  Ladies'  Protection  and 
Belief  Society  ever  since  its  organization? . 

A,    No,  sir. 

Q.  You  say  that  he  spoke  about  the  little  girl  resembling  somebody 
else? 

A.    He  did  not  mention  any  one's  name;  he  did  not  call  any  names. 

Q.  What  did  he  say,  from  which  you  arrived  at  the  conclusion  that 
he  meant  Mr.  Loughborough  ? 

A.  Well,  I  think  he  called  my  attention  to  it — that  Mrs.  Hawes 
had  had  some  business  transactions  with  him  at  the  time  he  was  at 
Sacramento. 

Peteb  Harkaks  called  for  Contestant.     Sworn. 

Examined  by  Mb.  Babnes — Q.  How  long  have  you  lived  in  San 
Francisco  ? 

A.    Off  and  on  since  1851. 

Q.     What  has  been  your  occupation  ? 

A.     My  profession  is  a  mariner,  sir. 

Q.    Do  you  know  Mr.  Hawes  ? 

A.    Yes,  sir. 

Q.    W^re  you  in  his  employment  ? 

A.     I  was,  sir. 

Q.    From  what  time  to  what  time  ? 

A.     I  think  it  was  in  March,  1868,  sir,  up  to  July,  I  think. 

Q.    March  to  July,  1868. 

A.    Yes,  sir. 

Q.     Four  months  ? 

A.     Four  or  five  months. 

Q.    Where?    At  what  place? 

A.  I  was  at  Folsom  street  taking  care  of  his  property  there; 
library  and  of&ce,  and  from  there  he  took  me  down  to  Bedwood  City 
with  him. 

Q.  How  long  were  you  with  him  here  before  you  went  to  Bedwood 
City? 

A.  The  first  day  I  went  to  him,  sir,  I  went  to  Bedwood  City  and 
came  back  to  San  Francisco  on  that  evening  again,  sir. 

Q.    You  went  there  and  came  back  the  same  day  ? 

A.     That  day,  sir. 

Q.     How  long  did  you  remain  here  ? 

A.    I  remained  here,  sir,  for  about  three  months. 
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Q.     Then,  when  did  you  go  to  Kedwood  City  ? 

A.  I  think  it  was  the  last  month,  sir,  I  think  I  was  with  him,  that 
I  went  to  Bedwood  City. 

Q.  During  the  three  months  that  you  were  with  him,  here  in  town, 
where  did  he  live  ? 

A.  He  lived  in  Redwood  City,  sir.  He  used  to  go  to  Redwood 
City,  but  come  here  sometimes  to  the  office  on  Folsom  street. 

Q.     And  that  was  where  you  staid  ? 

A.     There  is  where  I  staid,  sir. 

Q.  During  the  time  you  were  with  him,  either  here'  or  in  Redwood 
City,  did  you  have  any  opportunity  oj  observing  his  manner,  conduct, 
and  language  towards  his  wife  ? 

A.    Yes,  sir,  he  used  to  talk  to  me  a  great  deal  about  her. 

Q.     He  used  to  talk  to  you  about  her  ? 

A.    Yes,  sir. 

Q.     What  did  he  say  about  her  ? 

A.  He  told  me  to  never  alloV  her  in  his  bedroom,  and  to  tell  her 
when  she  was  here  that  he  had  the  key;  for  me  always  to  keep  it 
locked. 

Q.     What  reason  did  be  give  you  for  that? 

A.     He  gave  me  no  reason. 

Q.     What  else  did  he  say  to  you  about  her  ? 

A.  He  told  me  never  to  allow  her  to  go  near  any  of  his  medicine, 
aud  he  would  take  no  medicine  from  any  person  but  me,  and  whenever 
I  brought  it  to  him,  he  always  asked  me  if  I  mixed  it  myself,  and  I  told 
him  yes. 

Q.  Did  he  ever  say  anything  to  you  on  the  subject  of  being 
poisoned  ? 

A.  No,  sir;  but  be  told  me  that  there  was  a  lot  of  vampires  around 
after  him,  and  they  were  plotting  against  him. 

y.     in  what  way  were  they  plotting?    What  to  do  to  him  ? 

A.     To  take  his  life,  sir. 

Q.  When  you  went  there  to  Redwood  City,  what  instructions  did 
he  give  you  with  reference  to  Mrs.  Hawes  there  ? 

A.  He  told  me  I  had  to  lock  the  gates  all  around  the  property  at 
night  out  there,  sir,  and  he  told  me  always  to  go  and  see  what  there 
was  out  in  the  ^en-house,  to  count  the  eggs  and  things  before  Mrs. 
Hawes  would  go  out  and  get  them  in  the  morning. 

Q.  To  go  on  and  count  the  eggs  in  the  hen-house,  before  Mrs. 
Hawes  could  get  out  to  them  in  the  morning  ? 

A.  Yes,  sir;  and  he  said  to  me  "  Peter,  you  must  look  out  for 
me  now;  there  is  no  person  to  look  out  for  me  but  you;  I  can't  let 
any  of  them  near  me;  I  don't  want  none." 

Q.  What  was  his  treattnent  of  his  wife,  as  you  observed  it  ?  How 
did  he  speak  to  her,  and  act  to  her  ? 

A.  He  used  to  speak  to  her  very  rough,  sir,  when  I  would  see  h^m 
speak  to  her.  • 

Q.     How  ? 

A.     He  would  often  check  her  not  to  speak  until  she  would  be 
spoken  to — to  wait  until  he  had  done  talking,  and  I  will  tell  you  when 
to  speak. 
.  Q.     He  would  tell  her  when  to  speak  ? 

A.     Yes,  sir. 

Q.  When  he  talked  in  that  way,  how  was  his  manner  toward  her, 
and  his  tone  of  voice  ? 
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A.  He  appeared  to  be  to  speak  rough,  sir,  and  he  appeared  to  be 
Texed  with  her,  sir. 

Q.     What  sort  of  service  did  you  render  him,  while  in  town  ? 

A.  I  was  to  look  after  the  property,  and  if  any  fences  were  down 
to  repair  them  and  have  them  £xed  up,  take  care  of  his  library  and  his 
office  up  there  on  Folsom  street,  sir. 

Q.  During  the  time  that  you  were  there,  did  you  observe  anything 
peculiar  in  his  manner  of  attending  to  business  ? 

A.  He  never  used  to  attend  to  but  very  little  business;  Mr.  Bates 
done  all  his  business.  The  first  two  or  three  weeks  that  I  was  with  him, 
he  ran  into  the  office  in  a  hurry  one  afternoon,  and  he  snatched 
the  shawl  that  he  used  to  have  muffled  around  him,  and  he  ran  out  the 
back  way  and  ran  for  the  railroad,  the  depot,  and  after  he  went,  I  went 
into  the  room,  sir,  and  the  room  was  strewed  with  money,  all  over  the 
floor,  and  I  made  the  remark  in  my  own  mind,  says  I,  "  this  man 
thinks  that  I  am  going  to  steal,  now,"  and  I  gathered  up  all  the  money 
and  moved  the  chairs  and  sofa  and  swept  the  carpet  to  see  if  there  was 
any  more  on  it,  and  I  took  the  money  and  counted  it,  and  put  it  under 
a  clock  that  was  on  the  mantlepiece.  It  remained  for  about  three 
weeks  and  he  had  not  come  from  Redwood  City  for  three  weeks,  and 
the  morning  he  came,  he  bid  me  good  morning  in  the  library — his 
office.  He  asked  me  how  everything  was  around  the  property,  **  how 
is  everything  on  block  forty-four,  Peter  ? "  I  said  *  *  evei5rthing  is 
right,"  and  he  passed  through  into  the  other  room,  and  after  he  did,  I 
went  in  after  him,  and  told  him,  '*  Mr.  Hawes,  I  am  not  going  to  stop 
with  you,  sir,"  he  asked  me  why,  says  I  **  you  have  placed  money  all 
over  the  floor,  and  scattered  it  all  over  the  floor  to  see  if  I  would  steal 
your  money.  I  have  been  recommended  to  you,  sir,  and  if  the  recom- 
mendation that  has  been  given  to  you  of  me  is  not  sufficient,  I  don't 
want  to  stop  with  a  man  that  will  think  I  will  steal  from  him."  He 
said,  "  What,  sir  ?  I  left  no  money,  I  put  no  money  in  these  places." 
**  You  did,  sir,"  I  says,  and  I  went  to  the  clock  and  took  it  out  from 
the  clock,  '*  and  here  is  the  money  I  found  on  the  carpet,  to  save  scat- 
tering all  over  the  floor."  **  No,  sir;  you  are  leagued  now,"  he  says, 
"  with  the  rest  of  them.  I  have  got  a  man  now,  he  says;  that  man 
knows  how  to  use  me,"  and  he  says,  "  they  are  planning  now,  he  says, 
for  to  take  you  away  from  me,  Peter."  "  I  don't  know,  sir,"  says  I, 
"  this  money  is  not  mine."  He  says,  **It  is  not  mine,  I  never  left  it 
there;  I  never  put  it  there.  You  keep  it,  Peter,  for  anything  you  see 
wants  doing;  use  it  in  that  respect,  but  keep  an  inventory  of  it  in  your 
book."  I  walked  out  of  the  place,  and  did  not  touch  the  money,  but 
he  made  me  take  the  money  afterwards,  and  expend  it  on  the  fences 
and  everything  around  the  place.  Sometimes  he  would  discharge  me 
three  or  four  times  a  day,  and  I  would  look  at  him  and  would  be  afraid 
to  answer  him,  I  would  not  know  what  to  say,  for  fear  I  might  say 
something  wrong,  and  before  I  would  get  out  of  the  door  he  would 
call  me  back,  and  tell  m^  to  go  and  look  after  some  blocks,  to  see  if 
evenrthing  was  right  on  those  places. 

Q.  Did  he  ever  talk  to  you  about  there  being  a  conspiracy  to 
assassinate  him,  and  all  that  sort  of  thing  ? 

A.  Yes,  sir.  He  told  me  he  had  no  friends  in  this  country,  and 
he  said  he  thought  I  suited  him,  and  to  look  out  for  him,  and  he  would 
look  out  for  me. 

Q.     Did  he  say  anything  about  there  being  plots  ? 
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A.  Yes,  sir.  He  told  me  not  to  let  Mrs.  Hawes  know  where  I  got 
the  toast  for  him,  or  where  I  used  to  get  medicine  for  him,  not  to  let 
her  know,  or  let  none  of  these  people;  that  there  was  a  great  number 
of  people  coming  around  him.  **  Always  change  the  place,  Peter. 
Don't  put  it  always  in  one  place;  they  may  be  watching  of  you."  He 
came  there  one  day,  and  he  had  never  eat  a  bit  the  whole  day,  and  in 
the  evening,  when  I  was  going  away,  I  was  about  to  bid  him  good 
night,  and  he  said,  "  Peter,  come  in."  I  went  to  him,  and  he  gave  me 
ten  cents.  He  says,  "  you  go  and  get  me  ten  cents  worth  of  this  Ger- 
man toast.  Now,  you  know  what  toast  I  mean,  do  you  ?"  I  says, 
"  No,  sir,  I  never  seen  none  of  it."  "  Well,"  says  he  "  you  go  to  a 
German  bakery,  and  get  me  ten  cents  worth  of  toast,  and  bring  it  here 
to  me,"  and  I  did,  and  brought  it  to  him.  **  Where  did  you  get  that, 
Peter?"  I  told  him.  "Don't  you  tell  now,  and  the  next  time  don't 
you  get  it  there,  but  go  somewhere  else."  I  told  him  I  would,  sir. 
Another  time  he  gave  me — he  came  in  the  morning  into  the  office, 
and  bid  me  good  morning.  I  bid  him  good  morning.  I  asked  him 
how  he  was.  He  says,  "  I  feel  a  great  deal  better  to-day,  Peter;  I  am 
glad  I  have  got  away  from  that  place.  There  is  a  lot  of  fiends  from 
hell  in  that  place  where  I  have  come  from." 

Q.     Which  place  ? 

A.  Redwood  City,  sir.  He  says,  "  Peter,  take  this  letter  to  Mr. 
Bates,  and  tell  him  I  want  to  see  him  immediately."  I  was  going  out, 
and  he  asked  me  if  I  had  any  car  tickets.  I  said  no,  I  did  not  want  a 
car  ticket,  that  I  would  go  quicker  on  foot.  I  came  down  to  Mr. 
Bates'  office,  and  I  went  in,  and  Mr.  Bates  was  not  there,  and  that  big 
man  that  was  examined  yesterday,  was  there. 

Q.     You  mean  Mr.  Putnam  ? 

A.  Yes,  sir.  I  did  not  know  what  his  name  was,  and  I  handed 
him  the  letter,  and  told  him  to  tell  Mr.  Bates  when  he  came  in,  that 
Mr.  Hawes  wanted  to  see  him  immediately,  and,  for  fear  that  I  would 
be  long  away,  I  would  not  take  the  car  here  at  the  Plaza,  I  ran  all  the 
way  up  to  the  place  again.  When  I  got  there,  says  he,  **  Where  have 
you  been,  Peter."  "  I  have  been  to  Mr.  Bates'  with  the  letter  your 
Honor  gave  me."  '*  Letter,  I  gave  you  none.  You  damned  scoundrel, 
you  run  off."  "  There  was,  sir,"  I  says  to  him.  "  No,"  says  he,  **  damn 
you,  you  lie,  you  were  not.  What,"  he  says,  **  are  you  leagued  with 
them  vampires  to  murder  me?"  I  looked  at  him  and  could  not  speak; 
I  was  all  over  perspiration  after  running,  and  **  I  went  to  Mr.  Bates 
with  the  letter,  sir;  I  din  not  see  him;  I  saw  that  big  man  there,"  I 
Bays.  "Big  head,  big  head,  and  nothing  in  it,"  he  €ays;  *'  Bates  is 
a  damned  fool,"  he  says.  *'  You  damned  scoundrel,  I  didn't  give  you 
a  letter."  I  says,  "  You  did."  "  How  dare  you  answer  me."  **  I  don't 
want  to  stop  with  you  no  longer;  you'd  have  me  as  crazy  as  yourself." 
I  reached  for  my  hat,  and  he  called  me  back,  and  he  says, 
*'  Peter,  how  is  everybody  on  Block  44."  I  looked  at  him.  I  didn't 
want  to  stop  any  longer  with  him,  and  he  ^ould  not  discharge  me. 
He  would  not  let  me  go.  He  said  I  was  the  only  man  that  knew  how 
to  do  anything  for  him. 

Mr.  Barnes — This  time  he  alluded  to  Mr.  Putnam's  head,  and  its 
lack  of  contents.     Did  he  speak  of  Mr.  Bat^s  ? 

A.  He  said  Mr.  Bates — they  are  no  lawyers  at  all.  They  don't 
know  anything.     They  would  all  starve  to  death,  he  says,  only  for  me. 

Q.  Did  he  ever  give  you  any  instructions,  in  relation  to  the  pur- 
chase of  houses  ? 
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A.     He  did,  sir. 

Q.     Tell  us  about  that,  and  what  happened  ? 

A.  He  told  me  when  I  would  be  down  town,  if  I  saw  any  old 
houses  moving  anywhere,  to  find  out  what  the  price  of  them  was,  and 
buy  them  and  put  them  on  Block  8,  and  have  them  removed  on  to 
Block  8,  and  he  will  buy  everything  and  he  says  we  will  make 
money  by  and  by,  off  that  place.  He  said  you  will  be  of  great 
service  to  me  by  doing  so.  When  I  saw  a  house  moving  anywhere 
down  town,  I  would  ask  the  people  what  they  paid  for  it,  and  if  they 
wanted  to  sell  it,  and  I  would  tell  him  there  were  houses  in  such  a  place, 
that  were  to  be  sold  and  moved  from  there,  *'  What  houses  ?  I  don't 
know  anything  about  houses."  **  Why,  you  told  me,  Mr.  Hawes,  to 
inquire  around."  *'I  know  nothing  about  it;  why,  you  are  crazy;  you 
don't  know  what  you  are  doing." 

Q.  When  you  had  thus  reported  to  him  in  relation  to  the  prices  of 
moving  houses,  and  he  denied  that  he  had  ever  said  anything  to  you 
on  that  subject,  did  he  then  say  anything,  because  you  and  he  differed 
on  that  subject,  about  your  being  in  league  with  anybody  ? 

A.  He  told  me  that  I  was  in  league  with  the  rest  of  them.  He 
did  not  tell  me  who,  sir. 

Q.  How  often  during  the  time  that  you  were  with  him,  did  he 
allude  to  these  conspiracies  against  him  and  the  leagues  against  his 
life? 

A.  Very  often,  sir,  when  he  and  I  used  to  be  alone,  he  would  call 
me  in  there  and  begin  to  talk  about  them,  and  sit  down  on  the  sofa 
and  teU  me  what  good  he  was  doing  in  the  community,  and  how  they 
were  trying  to  take  his  life,  and  abusing  him.  He  says  he  allowed  he 
had  no  friends  in  the  country  at  all;  every  one  was  his  enemies,  and 
was  trying  to  rob  him  and  to  murder. 

Q.     How  did  you  finally  come  to  leave  him  ? 

A.  He  was  thinking  of  going  to  Europe,  the  morning  that  I  went 
out  to  open  all  the  gates  around  the  place,  and  when  I  came  back — 

Q.     This  was  at  Redwood  ? 

A.  At  Bedwood,  sir;  and  when  I  came  back  he  called  me  to  his 
window  and  told  me  to  clean  his  clothes,  and  pack  them  in  a  trunk, 
and  go  to  San  Francisco  and  get  ready  for  to  go  to  Europe  with  him,  and 
I  did  so,  and  I  went  away  from  the  room  then,  and  went  to  the 
room  where  I  lived  myself,  and  I  was  a  very  few  moments  in  it,  and  he 
called  for  me  again,  and  when  he  called  for  me  I  went  to  his  window 
again,  and  he  looked  at  me  and  he  says,  ' '  Peter,  I  am  not  going,"  he 
says,  **  You  will  not  suit  me  no  longer."  "  Very  good,  Mr.  Hawes,"  I 
says,  "How  much  do  I  owe  you?"  says  he.  I  told  him,  and  he 
luuided  it  to  me  out  of  the  window,  and  I  left  that  afternoon. 

Q.     He  handed  it  to  you  out  of  the  window  ? 

A.    Yes,  sir. 

Q.     That  was  the  last  you  saw  of  him  ? 

A.  That  was  the  last  I  had  to  do  with  him  until  he  sent  different 
times  for  me  to  go  to  him  again,  but  I  could  not  go  to  him. 

Q.  After  you  received  from  him,  when  you  went  to  Bedwood  City, 
asy  instructions  to  go  out  and  count  the  eggs  in  the  hen  house,  before 
Mrs.  Hawes  got  out  of  bed,  did  you  use  to  do  it  ? 

A.     Well,  sometimes,  sir,  and  sometimes  I  would  not. 

Q.  Did  he  ever  make  any  inquiries  of  you  a^  to  whether  you  had 
found  the  eggs  ? 
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A.     Yes,  sir,  he  most  always  asked  me. 

Q.     What  would  he  say  to  you  ? 

A.  **  What  did  you  see  to-day,  Peter?  What  was  there  to-day  ? " 
Sometimes  I  would  tell  him  less,  and  sometimes  more,  and  sometimes 
I  would  not  be  there  at  all. 

Q.     How  do  you  mean,  sometimes  less  and  sometimes  more  ? 

A.  Sometimes  I  would  say  a  certain  number  of  eggs,  and  some- 
times I  would  say  there  was  not  so  many.  I  used  to  forget  myself  to 
go  there. 

Q.    Did  he  ever  forget  to  ask  you  ? 

A.  'Well,  sometimes  he  would  not  ask  me;  he  would  not  think 
of  it. 

Q.     Was  there  anything  he  told  you  to  look  out  for  beside  the  eggs  ? 

A.  He  was  telling  me  to  look  out  for  the  place  all  aroimd  there, 
and  see  that  there  was  no  person  stealing  there;  there  was  a  great  deal 
of  thieving  around  there,  and  to  look  out  for  him  expressly. 

Q.  I  mean  anything  else  but  eggs  that  he  wanted  watched  before 
Mrs.  Hawes  got  around,  or  did  he  confine  himself  entirely  to  eggs  ? 

A.  Eggs,  and  fowl,  and  different  things  around.  He  wanted  me 
to  look  out  for  everything  around  there. 

Q.  You  said  that  he  discharged  you  and  hired  you  over  again, 
sometimes  ? 

A.  Sometimes  he  would  discharge  me  three  or  four  times  of  a  day, 
sir. 

Q.     What  would  he  say  to  you  at  such  times  ? 

A.  He  would  tell  me  that  he  did  not  want  me  no  longer;  that  I 
was  no  service  to  him;  and  before  I  would  get  out  of  the  door,  he 
would  call  me  back  and  employ  me. 

Q.  During  the  time  you  were  with  him,  how  many  times  do  you 
suppose  he  discharged  you  ? 

A.     I  should  tlnnk  he  discharged  me  about  forty  times. 

Q.     What? 

A.  I  should  think  he  discharged  me  about  forty  times,  to  the  best 
of  my  belief. 

Gross-examination  by  Mr.  Pratt — ^AU  these  circumstances  and 
events  you  have  spoken  of  occurred  between  March  and  July,  1868, 
did  they? 

A.     Yes,  sir. 

Q.  You  never  had  any  intercourse  or  business  with  Mr.  Hawes 
after  that  ? 

A.     No,  sir. 

Mas.  Tjtzzte  Hughes  called  for  Contestant.     Sworn. 
Examined  by  Mb.  Barnes — Q.     What  is  your  Christian  name  ? 
A.     Elizabeth. 

Q.  You  are  the  daughter  of  Dr.  Caldwell,  who  testified  here  this 
morning? 

A.     Yes,  sir. 

Q.    And  a  niece  of  Mrs.  Hawes  ? 

A.    Yes,  sir. 

Q.     How  long  did  you  know  Mr.  Hawes  before  his  death. 

A.     Since  1855. 

Q.     Where  ? 

A.    At  my  father's  house  in  Santa  Clara. 
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Q.  Did  that  acquaintance  continue  up  to  the  time  that  he  married 
your  aunt  Caroline  ? 

A.     I  Baw  him  only  a  few  times. 

Q.    Before  he  married  your  aunt  ? 

A.    Yes,  sir. 

Q.     After  that  time,  how  much  did  you  see  him  ? 

A.    I  saw  him  frequently.    I  was  at  his  house  occasionally  a  month 
*  at  a  time. 

Q.  Did  that  intimacy  continue  from  the  time  of  his  marriage  to 
your  aunt,  and  up  to  his  going  to  Europe  ? 

A.    Yes,  sir. 

Q.     On  what  sort  of  terms  were  you  with  him  ? 

A.     He  was  always  very  kind  to  me. 

Q.    Did  he  talk  much  With  you  about  his  family  affairs  ? 

A.  Yes,  sir;  he  did  about  November,  the  first  time  was  November, 
before  he  went  to  Europe. 

Q.  Do  you  remember  a  conversation  had  with  him  in  the  month  of 
April,  1869,  at  your  father's  house,  in  Santa  Clara  ? 

A,     Yes,  sir. 

Q.    Won't  you  state  what  that  was  ? 

A.  He  became  very  much  excited  in  the  morning  at  my  father, 
and  he  remained  alone  the  fore  part  of  the  day,  until  about  one  o'clock, 
he  came  in  the  family  sitting-room  and  asked  me  to  go  in  the  parlor, 
he  wished  to  talk  to  me. 

Q.     Well,  what  transpired  there  ? 

A.     He  talked  a  great  deal  on  religion,  and  general  talking. 

Q.     What  did  he  say  to  you  on  the  subject  of  religion  ? 

A.  Well,  he  quoted  a  great  many  passages  from  Scripture,  that  the 
Catholic  religion  was  the  only  religion;  that  all  the  arguments  the 
Protestants  could  brihg  against  it  were  like  chaff  thrown  against  the 
wind,  and  from  that,  he  went  on  speaking  of  his  wife's  affairs  and  the 
education  of  his  child  Horace,  and  abuse  of  persons  in  general. 

Q.  Go  on,  and  give  the  conversation,  as  near  as  you  can.  Did  he 
talk  about  his  children  to  you  at  that  time  ? 

A.  Yes,  sir;  he  talked  a  great  deal  jfco  me  about  his  children, 
especially  about  Horace;  his  distress  in  living,  and  knowing  that  he 
would  die  before  the  child  was  grown  or  educated;  that  the  mother 
was  teaching  him  to  lie  and  steal,  and  deceive  him;  and  the  child  was 
present,  himself  during  the  conversation.  He  was  punishing  him, 
making  him  stay  in  the  house  all  the  time. 

Q.  He  had  him  under  discipline  that  time.  Do  you  know  what 
for? 

,  A.     He  had  a  new  pair  of  boots  that  did  not  fit  him,  and  he 

threatened  toput  peas  in  his  boots  if  he  complained  any  more  about 

his  boots.     He  had  a  pair  of  boots  that  did  not  fit  him,  and  Mr. 

.    Hawes  said  that  he  would  put  hard  peas  in  them  and  keep  them  there 

for  a  week,  if  he  complained  of  being  kept  in  the  house. 

Q.  Did  he  say  anything  to  you  about  his  plan  upon  which  he 
proposed  to  educate  Horace,  at  that  time  ? 

A.  Yes,  sir;  he  said  that  his  mother  never  should  have  him,  that 
he  intended  to  take  him  away  and  find  some  competent  person  to  take 
chaige  of  the  child's  education. 

Q.  What  was  the  reason  that  he  gave  for  separating  this  boy  from 
Ub  mother? 
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A.     The  influence  that  the  mother  was  haying  over  the  child. 

Q.     Of  what  sort  was  it,  did  he  say  V 

A.     Well,  she  was  teaching  him  to  lie,  and  to  deceive  him. 

Q.  What  was  the  cause  of  the  difficulty  between  your  father  and 
him,  that  you  spoke  of?  You  said  he  had  a  difficulty  early  in  the 
morning,  and  remained  in  solitude  nearly  all  day.  What  was  the 
difficulty  ? 

A.  He  asked  my  father  early  in  the  morning,  to  get  the  child  a 
pair  of  boots.  He  took  him  down  to  get  the  child  the  boots;  he  exam- 
ined some,  and  they  did  not  do,  and  he  told  the  boy  to  take  the  boots 
to  his  father,  and  see  if  they  would  suit;  and  child-like,  he  did  not 
understand,  and  put  the  boots  on  and  wore  them  to  school,  and  when 
he  came  home  his  father  saw  them,  and  became  indignant. 

Q.     What  at  ? 

A.     At  the  boots. 

Q.     What  was  the  matter  with  the  boots  ? 

A.  I  don't  know.  He  said  they  were  too  large;  I  didn't  see  any- 
thing wrong  with  them. 

Q.  What  was  his  language  and  demeanor  to  your  father,  on  that 
occasion  ? 

A.  Well,  I  was  in  the  next  room.  I  only  heard  part  of  the  con- 
versation; it  was  very  insulting.  He  told  my  father  that  he  would  not 
speak  to  him  on  the  subject,  and  he  didn't  believe  what  my  father  had 
said  to  him. 

Q.  He  didn't  believe  what  your  father  had  said  to  him,  with  refer- 
ence to  the  mode  in  which  he  had  purchased  the  boots  ? 

A.     Yes,  and  he  would  hear  nothing  from  him  on  the  subject. 

Q.  What  did  he  say  to  you  at  that  time,  with  relation  to  Mrs. 
Hawes  being  glad  or  sony  when  he  was  sick  ? 

A.  He  said  that  she  could  not  conceal  her  j5y  when  he  was  sick; 
that  he  could  not  have  her  around  him  on  that  account. 

Q.     What  did  he  say  she  was  wishing  for  ? 

A.  For  his  death;  for  his  property;  and  that  she  could  never  have 
a  cent  of  it. 

Q.  Did  he  say  anything  about  his  mental  condition,  and  state  of 
health  ? 

A.    Yes,  sir. 

Q.     What  was  that? 

A.  He  saaid  that  at  times  he  was  not  responsible  for  what  he  did  or 
said;  that  he  did  a  great  many  things  that  he  was  sorry  for. 

Q.  Now,  he  talked  a  good  whUe  on  this  occasion  with  respect  to 
Horace.     Did  he  talk  in  this  tune,  in  relation  to  Carrie  ? 

A.     Yes,  sir;  he  spoke  of  her. 

Q.     What  did  he  say  about  her? 

A.  He  first  said  that  she  was  a  very  bright,  intelligent  child,  and 
a  great  comfort  to  him,  and  he  afterwards,  in  abusing  his  wife,  said  the 
child  was  not  his. 

Q.     Whom  did  he  say  was  the  father  of  the  child  ? 

A.     He  said  she  was  the  very  image  of  Washington  Bartlett. 

Q.  What  was  it  in  her  that  he  saw  that  resembled  the  Harbor 
Commissioner  ? 

A.  He  did  not  say.  He  was  walking'the  floor,  very  much  excited 
at  that  time. 

Q.  What  did  he  say  he  could  see  in  her  that  was  like  Washington 
Bartlett  ? 
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A»     He  did  not  say. 

Q.     Like  her  father,  or  what  did  he  say  ?  * 

A.  He  said  she  was  the  very  image  of  him;  that  is  the  expression 
he  used. 

Q.     What  did  he  say  further  about  Mr.  Bartlett  ? 

A.  He  said  he  was  a  vile  scoundrel,  a  man  without  principle,  and 
not  to  be  trusted  in  any  capacity. 

Q.  When  he  was  talking  about  this  in  this  way  about  Mr.  Bartlett, 
and  his  wife,  and  his  little  child,  his  daughter,  what  was  his  appear- 
ance as  contrasted  with  his  appearance  when  talking  with  you  on  the 
subject  of  religion,  and  quoting  Scripture  ? 

A.  When  he  was  quoting  Scripture,  he  was  lying  on  the  sofa;  and 
when  he  was  speaking  of  his  wife  and  children,  he  was  walking  the 
floor. 

Q.     What  was  the  difference  in  tone  and  manner  ? 

A.     Then  he  was  very  much  excited. 

Q.  On  the  occasion  when  he  was  speaking  on  the  subject  of  reli- 
gion, or  the  children  ? 

A.     On  the  children. 

Q-  Bid  he  say  anything  to  you  about  your  sister  Carrie  in  relation 
to  hii3  wife? 

A.    Yes,  sir. 

Q.     What  was  that  ? 

A.    Well,  not  very  much  at  that  time,  except  that  she  was  a  spy. 

Q.    A  spy  for  whom  ? 

A.     For  Mrs.  Hawes. 

Q.  Did  he  ever  talk  with  you  at  any  other  time  about  your  sister 
Carrie? 

A.     Yes,  sir. 

Q.     When  was  that? 

A.    After  his  return  from  Europe. 

Q.     What  did  he  say  then  ? 

A.  He  said  that  Mrs.  Hawes,  or  that  woman,  had  written  Carrie; 
that  he  was  astonished  that  a  man  of  my  father's  honor  and  discretion 
would  permit  such  a  woman  to  visit  his  house  and  have  the  care  of  his 
young  daughters,  as  she  had  taught  Carrie  to  peep  through  key-holes 
into  his  room,  get  his  letters  and  read  them,  and  tell  her  what  was  in 
them. 

Q.  After  he  returned  from  Europe,  did  Mr.  Hawes  have  any  con- 
Torsation  witli  reference  to  his  wife,  and  her  character  and  conduct  ? 

A.    Yes,  sir. 

Q.     When  and  what  was  that  ? 

A.     It  was  in  September,  1870. 

Q.    Where  ? 

A.    On  Folsom  street. 

Q.    What  did  he  say  about  her  ? 

A.  Well,  he  said  that  she  had  disgraced  him  in  every  way  in  his 
absence. 

Q.    Was  that  his  language  ? 

A.  Well,  as  near  as  I  can  remember.  He  told  me  a  great  many 
instances. 

Q.     What  did  he  tell  you  ? 

A.  He  told  me  that  she  had  broken  into  a  gentleman's  rooms  in 
his  absence,  and  stolen  the  furniture  out,  and  sold  it,  and  had  traveled 
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around  on  the  cars  by  herself,  as  no  lady  would;  that  she  walked  the 
streets  of  San  Francisco  as  any  common  woman,  and  her  associates 
were  of  the  lowest  order. 

Q.     What  did  you  say  in  reply  to  that  ? 

A.  Well,  I  attempted  to — he  asked  me  if  I  did  not  know  it  was  so, 
and  I  told  him  no;  that  I  did  not;  that  I  never  heard  of  those  things. 
He  asked  me  what  became  of  the  property  that  she  had  stolen  from 
him. 

Q.     What  property  did  he  say  she  had  stolen  ? 

A.  Fifteen  hundred  dollars  worth  of  furniture  and  some  wheat 
and  hay,  T  believe. 

Q.     Stolen  wheat,  and  hay,  and  furniture;  anything  else? 

A.     No,  sir. 

Q.  Did  he  say  anything  about  her  having  run  up  debts,  incurred 
debts  ? 

A.  He  said  she  ran  him  in  debt  eighteen  hundred  dollars,  from  the 
first  of  April  to  the  first  of  July. 

Q.  Did  you  know  anything  about  that,  whether  it  was  true  or 
not? 

A.     I  did  not  think  it  was  true. 

Q.     Did  you  tell  him  so  ? 

A.    Yes,  sir. 

Q.     What  did  he  say  ? 

A.  He  said  that  I  did  not  know;  that  that  is  why  he  sent  for  me 
to  explain  these  matters  to  me. 

Q.  Within  what  period  had  she  run  him  in  debt  eighteen  hundred 
dollars  ? 

A.     From  the  first  of  April  to  the  first  of  July. 

Q.  At  the  time  he  was  telling  you  these  stories  of  Mrs.  Hawes, 
your  aunt  Caroline,  and  asking  you  if  you  did  not  believe  them,  or 
know  something  about  them,  did  he  say  anything  about  his  intention 
to  make  provision  for  you  ? 

A.     He  said  that  he  had  intended  doing  it. 

Q.     He  had  intended  doing  what  ? 

A.  Providing  for  me,  and  all  my  family,  well;  but  that  her  conduct 
had  been  such  that  he  could  not  do  it. 

Q.  He  intended  to  provide  for  you  and  your  family,  but  on 
account  of  his  wife's  conduct,  he  could  not  do  it  ? 

A.    Yes,  sir. 

Q.  Did  he  tell  you  at  this  time,  anything  in  relation  to  his  having 
forbidden  his  wife  to  come  into  his  presence  ? 

A.    Yes,  sir. 

Q.     What  was  that  ? 

A.  He  said  that  he  would  not  allow  her  there;  that  she  was  too 
anxious  to  get  clear  of  him. 

Q.    Did  he  call  her  any  names?    • 

A.    He  always  spoke  of  her  as  *'  that  woman." 

Q.    Did  he  apply  any  other  epithets  to  her? 

A.     Thief;  liar. 

Q.  Now,  at  the  time  that  he  told  you  this  yam  of  her  having*  run 
him  in  debt  eighteen  hundred  dollars,  and  all  the  rest,  how  much  time 
did  he  occupy  in  talking  about  her  ? 

A.     That  time,  about  two  hours,  in  September. 

Q.  Did  that  continue  an  uninterrupted  strain,  a  period  of  that 
length  of  time  ? 
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A.  It  did  for  an  hour;  Mrs.  Hawes  came  in  while  I  was  there. 

Q.  What  did  he  say  to  her  ? 

A.  Nothing.    He  did  not  speak  to  her. 

Q.  Did  he  look  at  her  ? 

A.  No,  sir.  As  she  came  in,  he  tnmed  his  face  one  side,  and 
made  a  contemptuous  movement  of  his  lips. 

Q.  What  did  she  do  ? 

A.  She  walked  up  to  him,  and  kissed  him  on  the  side  of  the  face. 

Q.  Did  she  say  anything? 

A.  She  asked  him  how  he  was. 

Q.  What  did  he  say? 

A.  I  do  not  think  he  replied  to  her. 

Q.  How  long  did  she  xemain  in  the  room  after  that  welcome  ? 

A.  Well,  she  was  back  and  forth  from  that  room  to  the  other  one, 
until  I  left. 

Q.  Did  he  continue  this  talk  all  the  time  ? 

A.  Yes,  sir. 

Q.  Did  you  see  him  anywhere  in  the  city  in  the  month  of  October  ?. 

A.  Yes,  sir. 

Q.  Where  was  that? 

A.  On  Folsom  street. 

Q.  How  long  after  this  conversation  that  you  have  just  been 
detailing,  was  it  ?  * 

A.  I  think  it  was  about  two  weeks,  probably  a  little  more. 

Q.  About  two  weeks  after  this  you  saw  him  in  town  ? 

A.  Yes,  sir. 

Q.  Where  ? 

A.  On  Folsom  street. 

Q.  At  Mr.  Hawes'  house  there  ? 

A.  Yes,  sir. 

Q.  What  time  of  the  day  was  it  ? 

A.  At  half  past  nine  in  the  morning,  when  I  first  went  there. 

Q.  Who  was  there  when  you  went? 

A.  His  nurse. 

Q.  Do  you  remmber  her  name  ? 

A.  No. 

Q.  Whereabouts  in  the  house  was  it  ? 

A.  He  was  in  the  parlor. 

Q.  What  was  he  doing  ? 

A.  Eating  his  breakfast. 

Q.  Was  anybody  in  while  you  were  there,  while  he  was  eating  his 
breakfast? 

A.  Yes,  sir. 

Q.  Whom? 

A.  Mrs.  Bloomenburg. 

Q.  Who  are  the  Bloomenburgs  ? 

A.  I  never  saw  her  before  that  time;  but  from  the  conversation,  I 
suppose  she  rented  some  property  from  him. 

Q,  Was  their  conversation  about  the  land  ? 

A  She  told  him  she  had  some  money,  and  said  she  wanted  a 
receipt.  She  did  not  wish  to  stay  with  him,  and  then  she  asked  him 
where  his  child  Horace  was.  He  told  her,  and  she  told  him  it  was  an 
outrage  to  take  the  child  from  its  mother. 

Q.  What  did  he  tell  her  when  she  asked  him  where  the'boy  was? 

A.  He  said  he  was  in  Europe. 
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Q.     And  then  what  did  she  say  ? 

A.     That  it  was  an  outrage  to  separate  the  mother  and  child. 

Q.     What  did  he  say  ? 

A.  He  said  that  the  mother  would  never  be  permitted  to  see  the 
child,  or  have  him  under  her  care  again. 

Q.     Did  he  assign  any  reason  ? 

A.     Well,  he  said  she  was  not  a  proper  person  to  have  him. 

Q.  I  just  ask  you  here,  Mrs.  Hughes,  during  the  time  that  Mrs. 
Hawes  was  permitted  to  have  her  child  with  her,  what  were  the  rela- 
tions of  the  mother  and  child,  as  to  affection  and  love  ? 

A.  The  child  is  of  a  very  affectionate  disposition.  He  was  a  deli- 
cate child,  and  very  fond  of  his  mother. 

Q.  Well,  after  that  what  transpired,  a^ter  he  told  her  that  she  could 
never  see  her  son  again,  and  that  she  was  not  a  proper  person  to  have 
him? 

A .  I  do  not  know  what  Mrs .  Bloomenburg  said .  She  said  some- 
thing that  excited  him  very  much,  and  he  said  my  mother  was  a  woman 
of  discretion,  but  Horace's  mother  is  not.  He  made  that  remark  to 
her. 

Q.     How  did  M^s.  Bloomenburg  come  to  go  away  ? 

A.  Mr.  Hawes  ordered  her  away.  She  told  him  that  she  would 
stay,  that  if  his  wife  was  afraid  of  him,  that  she  was  not.  She  would 
tell  him  what  she  thought  •f  him. 

Q.     Did  she  do  it? 

A.     Yes,  sir;  they  went  into  the  next  room  and  spoke  in  a  loud 
voice.     She  said  she  would  not  go  away  until  she  had  told  him  what* 
she  wanted  to. 

Q.     What  did  she  tell  him  ? 

Mb.  Pratt — I  object  to  that  as  hearsay.  What  Mrs.  Bloomenburg 
said  about  Mrs.  Hawes,  or  her  opinion  about  him,  has  nothing  to  do 
with  the  case. 

The  Court — It  is  a  question  as  to  Mr.  Hawes'  conduct  in  a  conver- 
sation that  occurred.  It  is  one  of  the  acts  of  his  life.  The  jury  may 
consider  it  in  coming  to  their  conclusion  as  to  the  question  of  sanity 
or  insanity.     It  is  not  like  binding  a  person  to  a  contract. 

Mr.  Pratt — ^I  don't  know  that  it  is  really  objectionable  in  that  con- 
nection. 

Mb.  Barnes — ^Do  you  withdraw  the  objection  ? 

Mr.  Pratt — Yes,  sir. 

Mb.  Barnes — How  long  did  they  talk  there  ? 

A.     I  should  think  it  was  a  half  hour. 

Q,  What  was  his  manner  and  language  towards  her  in  that  con- 
versation ? 

A.     It  was  very  violent  and  excited. 

Q.     How  was  it  with  reference  to  profanity  ? 

A.     I  do  not  remember  any  oaths  that  he  used  to  her. 

Q.     Did  he  use  any  to  anybody  else  while  talking  there  ? 

A.  Not  that  I  remember  of.  He  used  violent  language,  and 
would  order  her  from  the  room  and  out  of  the  house.  I  think  he  told 
her  that —  I  am  not  sure. 

Q.    Af t-er  Mrs.  Bloomenburg  had  gone,  did  anybody  else  come  ? 

A.     Yes,  sir. 

Q.     Who  was  it,  and  what  did  he  come  about  ? 

A.  I  did  not  ask  him,  but  the  boy  brought  in  word  there  was  a 
gentleman  wished  td  see  him. 
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Q.    What  did  he  say  ? 

A.  Mr.  Hawes  wanted  to  know  who  it  was,  and  the  boy  went  back, 
and  he  was  a  clerk  from — I  forget  the  name  of  the  firm.  Cook,  I 
think,  was  one  name. 

Q.     What  did  he  want  ? 

A.  Mr.  Hawes  afterwards  told  me  he  came  to  present  a  bill  for 
some  hay-rope. 

Q.  And  after  that  was  disposed  of,  did  he  talk  again  about  Mrs. 
Hawes? 

A.     Yes,  sir. 

Q.     What  did  he  say? 

A.  He  then  gave  me — he  said  he  would  give  me  a  full  history 
of  her  conduct  during  his  absence  to  Europe. 

Q.     Well,  what  did  he  say  ? 

A.  Well,  he  went  on  and  repeated  the  same  thing;  that  she  had 
stolen,  and  lied,  and  in  every  way  disgraced  her  family;  and  that  she 
was  continually  running  to  Mr.  Bartlett's  rooms,  forcing  herself  in 
there,  and  that  Mr.  Bartlett  had  told  her  that  he  was  a  friend  of  Mr. 
Hawses',  and  could  not  permit  it  any  longer. 

Q.     What  did  he  say  at  this  time  about  her  having  run  him  in  debt? 

A.  He  told  me  that  she  had  run  him  in  debt  then,  and  bought  a 
great  many  things;  articles  that  he  knew  that  she  could  not  wear  all  of 
them  out,  while  he  was  absent. 

Q.  Did  he  say  anything  about  the  effect  of  her  conduct  upon  his 
solvency,  or  upon  his  pecuniary  condition  ? 

A.     Yes,  sir. 

Q.     What  did  he  say  about  that  ? 

A.     Well,  he  said  that  she  had  spent  everything  that  he  had  ? 

Q.     Did  he  allude  to  bankruptcy,  in  connection  with  it  ? 

A.     Not  that  I  remember  of. 

Q.  Did  he  say  anything  about  any  efforts  to  find  out  how  long  he 
was  going  to  live  ? 

A.     YdS,  sir. 

Q.     What  was  there  about  that  ? 

A.  He  said  that  she  was  continually  annoying  his  friends  and 
physicians  about  their  opinion,  in  regard  to  how  long  he  would  live. 

Q.  Well,  did  he  say  he  had  got  any  relief,  and  if  so,  in  what 
way? 

A.     What  was  your  question  ? 

Q.  Did  he  say  whether  he  had  been  delivered  from  her  peraecution 
on  the  subject  of  his  health  ?  Did  he  say  anything  about  Providence, 
in  that  case  ? 

A.  He  said  Providence  always  came  to  his  relief;  that  he  did  not 
believe  in  any  religion,  and  therefore  he  was  not  supersticious. 

Q.  Did  he  say  anything  about  Mrs.  Harmon,  who  has  testified 
here  to-day  ? 

A.     Yes,  sir. 

Q.     What  did  he  call  her;  what  did  he  say  about  her? 

A.  He  said  that  she  was  a  vile  tell-tale,  and  sHe  was  one  of  Mrs. 
ELawes'  associates. 

Q.  Did  he  say  anything  at  that  time,  with  respect  to  Mrs.  Hawes' 
conduct,  and  dealings  with  Mr.  Bates,  and  the  Rev.  Mr.  Stebbins  ? 

A.  Yes,  sir;  he  said  that  she  had  tried  to  bribe  Mr.  Bates  and  Mr. 
SiebbinSy  and  that  she  was  continually  annoying  him,  going  to  his 
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house  continually,  in  regard  to  what  Mr.  Hawes  intended  to  do  with 
his  property,  and  how  long  he  would  live. 

Q.     Did  he  say  anything  in  relation  to  her  visiting  your  people  ? 

A,     Yes,  sir. 

Q.     What  was  there  about  that  ? 

A.  He  said  that  we  ought  not  to  permit  it;  that  she  was  disgracing 
us. 

Q.  At  that  time,  did  he  speak  then,  after  finishing  with  the  abuse 
of  Mrs.  Hawes,  did  he  proceed  to  anything  about  himself  ? 

A.    Yes,  sir. 

Q.     What  did  he  say  ? 

A.  He  told  me  the  great  good  he  was  going  to  do;  and  that  he  was 
one  of  the  greatest  philanthropists  that  ever  lived;  and  undertook  to 
explain  to  me  his  plan  for  the  University. 

Q.  What  did  he  say  about  the  opinions  that  the  great  men  of  the 
day  entertained  for  him  ? 

A.  Well,  that  he  was  among  the  greatest.  He  spoke  a  great  deal 
in  regard  to  that.  I  do  not  remember  his  language — that  he  would 
live  forever. 

Q.     Where  were  you  spending  the  morning  with  him  riding  ? 

A.  At  eleven  o'clock  I  got  in  a  cab  with  him,  at  his  request.  He 
said  that  he  would  take  me  to  any  part  of  the  city  that  I  wished  to  go. 
And  I  spent  from  that  till  two  o'clock  riding. 

Q.     Was  he  talking  all  of  the  time  ? 

A.     Yes,  sir;  he  was  talking  all  the  time. 

Q.  Now,  during  that  time,  from  eleven  o'clock  until  two,  what 
was  he  talking  about  ? 

A.  He  was  talking  of  Mrs.  Hawes,  his  money;  that  he  had  not  u 
cent  in  the  world;  he  had  given  away  everything  he  had;  that  he  did 
not  know  where  his  next  meal  was  to  come  from;  he  did  not  have  a 
comfortable  place  to  lay  his  head. 

Q.  What  did  he  say  in  the  way  of  comparison  between  himself 
and  the  children  in  one  of  those  places — houses  of  refuge  out  there  ? 

A.  He  said  they  were  better  provided  for  than  he  was.  He  told 
Mrs.  Harmon  that  he  would  be  perfectly  satisfied  if  he  had  as  good  a 
place  as  that  to  rest. 

Q.  He  said  he  was  not  as  well  off  as  those  who  were  then  at  the 
Ladies'  Protection  Relief  Society  ? 

A.     Yes,  sir. 

Q.     Was  Mrs.  Harmon  present  when  be  made  that  remark  ? 

A.  Well,  he  made  that  remark  to  me  after  he  got  in  the  carriage, 
although  he  said  something  of  the  kind —  that  he  wished  he  had  as 
comfortable  a  place  as  that,  to  her. 

Q.  How  did  he  come  to  make  that  remark,  *'he  did  not  know 
where  his  next  meal  was  to  come  from  ?  " 

A.  I  kept  insisting  on  leaving  him,  and  he  insisted  on  my  re- 
maining with  him;  that  he  had  no  one  to  care  for  him,  and  if  he  went 
back  out  to  Folsom  street,  he  would  be  all  alone;  he  was  very  feeble, 
and  he  was,  in  fact*  nearly  starving;  that  he  did  not  know  where  his 
next  meal  was  to  come  from. 

Q.  •   How  was  your  appetite  at  that  time  ? 

A.     I  was  very  hungry. 

Q.     Did  you  go  anywhere  and  get  anything  to  eat? 

A.     When  we  were  at  Market  street,  I  told  him  I  must  get  out, 
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and  he  inquired  why,  and  I  told  him  that  I  was  so  hungry  that  I  could 
not  stand  it  any  longer. 

Q.     What  did  he  do  ? 

A.     He  got  out,  and  went  with  me  into  Swain's. 

Q.     Was  it  there  you  had  the  conversation  about  his  want  of  food  ? 

A.  It  was  just  as  we  stopped  there;  and  then  after 'I  left,  he 
insisted  on  my  going  over  to  Folsom  street,  and  taking  care  of  him. 

Q.  When  you  had  had  your  lunch,  and  proposed  to  leave  him,  did 
he  talk  then  again  about  Mrs.  Hawes  ? 

A.     No,  sir. 

Q.    After  that,  you  went  there  ? 

A.     No,  sir;  I  left  him  there. 

Q.    Now,  after  that  interview,  where  did  you  see  him  again  ? 

A.    In  December. 

Q.     Where  ? 

A.    At  the  same  place. 

Q.     The  house  on  Folsom  street  ? 

A.     Yes,  sir. 

Q.     What  was  the  burden  of  his  conversation  at  that  time  ? 

A.  He  was  in  bed,  and  very  weak;  and  I  only  remained  about  an 
hour  that  time.    I  took  him  some  food. 

Q.     Well,  what  did  he  talk  about  ? 

A.    He  was  very  abusive  to  his  wife. 

Q.    Was  she  there  ? 

A.     Yes,  sir,  she  was  there. 

Q.     What  did  he  do  or  say  ? 

A.  He  would  not  permit  her  to  speak  to  him.  He  would  call  her 
'*  Woman,  come  here,"  in  a  very  violent  and  rough  tone  of  voice,  and 
when  she  came,  he  would  raise  his  hand  and  shake  it  at  her,  and  tell 
her  not  to  speak  to  him,  but  do  as  she  was  ordered. 

Q.     How  would  she  conduct  herself  at  that  time  ? 

A.  She  n^ver  replied  to  him.*  She  tried  to  be  very  gentle  with 
him.  • 

Q.  Did  he  say  anything  to  you  at  that  time  about  his  wife,  and 
his  trusting  her,  or  the  reverse  ? 

A.     Not  that  day,  particularly. 

(5.  Did  he  say  anything,  to  you,  in  relation  to  Mr.  Jessup,  the 
dentist  ? 

A.    Yes,  sir. 

Q.    What  was  that  ? 

A.  He  said  that  he  was  in  league  with  his  wife  like  all  the  scoun- 
drels, to  swindle  him  out  of  everything  he  had. 

Q.  Did  he  say  anything  about  Mrs.  Thurbur  and  Mrs.  Harmon, 
at  that  time  ? 

A.  I  do  not  remember  whether  it  was  at  that  time  he  told  me,  but 
he  had  spoken  to  me  about  that. 

Q.     What  did  he  say  about  that  ? 

A.     He  said  they  were  very  bad  characters. 

Q.    Did  he  say  anything  about  that,  in  connection  with  his  wife  ? 

A.    Yes,  '*  they  were  in  league  with  her." 

Q.     To  do  what? 

A.     To  spy  on  his  actions. 

Q.    After  this  time,  did  you  see  him  again  ? 

A.    Yes,  sir. 
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Q.    How  long  afterwards? 

A.     The  next  day. 

Q.     What  occurred  then  ? 

A.     I  sat  up  with  him  one  night. 

Q.     Did  he  talk  any  ? 

A.     Yes,  sir. 

Q.     What  about? 

A.     About  his  wife  and  children. 

Q.     What  did  he  say  about  them  ? 

A.     Well,  the  same  he  had  told  me  before. 

Q.     He  went  all  over  it  again  ? 

A.  Yes,  sir;  he  went  all  over  it  again.  He  said  that  hh  could  not 
trust  her  to  buy  the  children  clothes,  and  if  Carrie  wanted  a  pair  of 
shoes,  he  had  to  get  them  for  her. 

Q.    Was  Mrs.  Hawes  there  at  this  time  ? 

A.     Yes,  sir. 

Q.     How  did  he  treat  her  ? 

A.     Very  roughly. 

Q.     That  describes  it.     What  did  he  say  to  her  ? 

A.     He  called  her  a  great  many  vile  names. 

Q.  I  am  sorry  to  press  you  on  so  disagreeable  a  subject,  and  in 
this  large  assemblage;  but  it  is  necessary  to  ask.  What  did  he  say  to 
her? 

A.     He  frequently  used  oaths  in  addressing  her. 

Q.  How  would  he  speak  ?  I  don't  want  to  go  through  all,  but 
give  us  an  idea  of  his  speaking  to  her. 

A.    It  was  very  cross. 

Q.  What  did  he  say  ?  Tell  us  one  thing;  I  don't  want  it  all;  but 
just  give  us  one  thing,  that  the  jury  will  understand. 

A.  Nearly  every  time  that  he  called  for  her  to  do  anything  for  him, 
he  would  tell  her  to  go  to  the  devil. 

Q.     Did  he  apply  any  epithets  to  her  ?    Any  names  to  her  ? 
*  A.     He  sometimes  used* oaths  in  speaking  to  "  that  woman." 

Q.     How  would  he  use  that;  what  was  he  saying? 

A.  I  do  not  remember  his  exact  words,  Mr.  Barnes,  but  he  never 
spoke  a  pleasant  word  to  her. 

Q.    And  was  profane? 

A.  Very  profane;  and  whenever  she  had  to  do  the  cooking  on  the 
grate,  you  know,  and  occasionally  something  would  be  smoked,  and 
that  he  would  blame  her  for. 

Q.  Were  you  and  she  out  of  the  room  together,  any  time  that 
night? 

A.     About  ten  minutes. 

Q.     When  you  came  back,  what  did  he  say  to  you  ? 

A.     He  wanted  to  know  what  we  were  talking  about. 

Q.    What  did  you  tell  him  ? 

A.     He  directed  the  question  to  her. 

Q.     What  did  he  say  to  her  ? 

A.  He  said  he  thought  it  took  two  women  a  long  time  to  pick  a 
little  chicken. 

Q.     What  did  she  say  ? 

A.     I  don't  think  I  recollect. 

Q.    Did  he  say  anything  to  you  on  that  subject  ? 

A.     No,  sir. 
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Q.  Did  he  complain  at  all  that  night  to  jou  or  to  her  of  her 
treatment  to  him  ? 

A.     Yes,  sir. 

Q.     What  did  he  say  about  that  ? 

A.  He  said  that  she  was  trying  to  conceal  her  great  joy  at  his 
approaching  death,  but  that  he  could  see  it  in  all  her  actions.  I  told 
him  that  she  was  a  devoted  wife. 

Q.  What  was  his  tone,  and  manner,  and  appearance  that  night, 
when  talking  to  her  or  speaking  of  her  ? 

A.  When  he  spoke  to  her  he  looked  very  angry,  very  much  excited, 
and  then  he  was  very  weak,  and  he  would  sink  back  exhausted  on  his 
pillows  and  gasp  for  breath. 

Q.     Did  you  ever  see  him  after  that  ? 

A.     No,  sir. 

Q.     About  what  time  was  this  last  interview  ? 

A.  It  was,  I  think,  about  the  eighteenth  or  nineteenth  of  Decem- 
ber. 

Q.  Now,  from  what  you  saw  of  Mr.  Hawes,  and  from  what  was 
said  to  you,  from  his  language,  demeanor,  and  appearance,  did  you  or 
not  form  any  impression  or  idea  at  these  times  or  any  of  them,  with 
reference  to  his  mental  condition  ? 

A.     Yes,  sir. 

Q.     What  was  that  opinion  ? 

A.    I  thought  he  was — 

Q.     What  was  that  opinion  ? 

A.     That  he  was  insane,  that  is  all. 

[Here  the  Court  adjourned  until  to-morrow  morning,  10  o'clock.] 


FIFTH  DAY. 

Saturday,  Novembeb  18th,  1871. 

Lizzie  Hughes.  Recalled  for  further  cross-examination ,  by  Mb. 
Pratt. — Q.  I  believe  you  expressed  the  opinion  yesterday,  that  Mr. 
Hawes  was  partially  insane  ? 

A.     Yes,  sir. 

Q.  I  wish  you  would  explain  to  the  Court  and  jury  exactly  what 
you  mean  by  insanity. 

A.  Mr.  Hawes  told  me  himself  at  times,  he  was  not  responsible 
for  what  he  did  or  said.         • 

Q.  Mr.  Hawes  told  you  himself,  at  times,  he  was  not  responsible 
for  what  he  did  or  said;  he  did  things  which  he  afterwards  was  sorzy 
for? 

A.    Yes,  sir. 

Q.     Had  you  any  other  reason  for  supposing  him  to  be  insane  ? 

A.     Yes,  sir. 

Q.     What  other  reason  ? 

A.     His  peculiar  actions,  contradicting  himself. 

Q.  In  what  respect  did  he  contradict  himself  ?  State  the  particular* 
instances  of  these  contradictions  from  which  you  drew  the  inference 
that  he  was  insane. 
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A.  In  that  conversation,  he  told  me  that  he  would  live  to  see  his 
son  twenty-one  years  of  age,  to  take  care  of  his  property,  and  things 
like  that;  and  an  hour  after,  that  he  was  in  a  starving  condition,  and 
didn't  know  where  his  next  meal  was  to  come  from. 

Q.     On  what  occasion  did  this  conversation  take  place  ? 

A.     In  October. 

Q.     October,  1870  ? 

A.     Yes,  sir. 

Q.  On  the  occasion  of  this  riding  with  him  in  the  hack,  about 
which  you  have  spoken  ? 

A.     Yes,  sir. 

Q.     State  what  transpired  then  at  that  conversation. 

A.  Well,  he  told  me  he  was  not  responsible  for  his  acts,  which 
was  in  April. 

Q.     When  was  that  ? 

A.     April  previous. 

Q.     April,  1869? 

A.     Yes,  sir. 

Q.     Where  was  that  ? 

A .     In  Santa  Clara. 

Q.  April,  1869,  in  Santa  Clara.  He  told  you  he  was  not  responsi- 
ble for  some  acts,  and  some  things  he  was  sorry  for  ? 

A.     Yes,  sir. 

Q.  Afterwards,  in  October,  1870,  while  riding  around  the  city,  he 
told  you  that  he  had  no  property  ? 

A.     Yes,  sir. 

Q.  And  from  these  two  circumstances,  you  inferred  that  he  was 
insane? 

A.     And  other  actions;  his  general  deportment. 

Q.  What  was  there  in  his  general  deportment  upon  which  you 
base  that  conclusion  ? 

A.     Asserting  things  without  foundation. 

Q.     What  was  one  of  these  things  he  asserted  ? 

A.     His  wife's  character  and  habits. 

Q.     What  was  the  language  ? 

A.  His  denying  that  Carrie  was  his  child.  He  told  me  in  the  same 
conversation  how  much  he  thought  of  her,  how  bright  an  intellect  she 
had,  and  the  onlv  friend  he  had. 

Q.  What  was  the  general  result  of  his  observations  in  regard  to 
the  child  Carrie;  did  he  seetai  to  be  attached  to  her,  fond  of  her  ? 

A.     Very  fond  of  her;  very  much. 

Q.    Very  much  attached  to  Carrie  ? 

A.     Yes,  sir. 

Q.     How  was  it  in  regard  to  his  son  Horace  ? 

A.  He  was  very  fond  of  the  child,  but  never  showed  the  same  love 
for  him  as  for  Carrie.  Carrie  he  never  punished  or  scolded  iA  my 
presence. 

Q.     Then  he  was  fond  of  both;  but  more  particularly  of  Carrie? 

A.     Yes,  sir. 

Q.  Were  there  any  other  circumstances  or  facts  than  these  you 
have  stated  now,  from  which  you  infer  his  insanity  ? 

A.     Yes,  sir. 

Q.     What  else  ? 

A.     His  abuse  of  those  he  at  times  claimed  to  be  his  best  friends. 
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Q.    What  was  it — an  indiscriminate  abuse  of  different  persons  ? 

A.     Well,  he  mentioned  some  in  particular. 

Q.     How  many  did  he  mention  ? 

A.     I  mentioned  the  names  yesterday  of  several. 

Q.  Did  you  mention  all  of  whom  you  have  any  knowledge  of  his 
abusing  ? 

A.     No,  sir;  I  did  not. 

Q.     Give  us  the  balance  of  them  now. 

A.  Well,  he  abused  all  those  that  Mrs.  Hawes  had  any  dealings 
with. 

Q.     All  that  Mrs.  Hawes  had  any  dealings  with  ? 

A.    Yes,  sir;  and  some  of  those  that  he  employed  himself. 

Q.     How  many  of  those  that  Mr.  Hawes  employed,  himself  ? 

A.  A  number.  He  mentioned  Mr.  Livingston  to  me,  and  Mr. 
Bartlett. 

Q.  Was  not  this  the  fact,  Mrs.  Hughes,  that  at  the  times  he  talked 
very  roughly  and  very  abusively  about  all  persons  who  happened  under 
any  circumstances  to  run  counter  to  his  wishes  and  his  ideaa — wasn't 
that  the  general  result  ? 

A.     What  was  the  question  ? 

Q.  Didn't  he  abuse  everybody  at  times  who  hapx>ened  to  run 
counter  to  his  ideas  and  notions  ? 

A.    Yes,  sir. 

Q.  It  was  the  general  result  of  the  character  of  the  man,  and  it 
was  from  that,  in  connection  with  what  you  have  stated,  that  you  con- 
cluded he  was  insane  ? 

Mr.  Babnes — That  is  not  what  she  said,  at  all. 

Mb.  Pratt — I  ask  her  if  that  is  what  she  said.  I  believe  the  wit- 
ness is  competent  to  answer  the  question.  I  ask  you  if  it  was  not 
from  that  circumstance,  of  his  abuse  of  all  who  resisted  or  opposed 
him,  and  the  other  facts  together  ? 

A.  No,  sir;  his  actions  generally  taken  in  connection  with  that 
abuse. 

Q.     Let  us  understand  what  these  actions  were  besides  the  abuse  ? 

A.  Violence;  the  vehemence  in  conversations;  the  expression  of 
his  eyes. 

Q.  The  violence  or  vehemence  in  conversation,  and  expression  of 
his  eyes — were  not  these  conversations  when  he  was  violent  and  vehe- 
ment, in  regard  to  those  persons  of  whom  you  spoke  ? 

A.  In  regard  to  his  wife  it  was  always  violent;  in  regard  to  other 
people,  not  so  much. 

Q.  Did  you  ever  hear  him  say  anything  complimentary  or  favor- 
able of  his  wife  at  all,  on  any  occasion  ? 

A.     Do  you  mean  the  last  years  of  his  life  ? 

Q.     I  mean  at  any  time. 

A.    Yes,  sir;  when  they  were  first  married  I  knew  of  no  difficulty. 

Q.  Now  state  about  what  time  you  first  heard  him  speak  offensively 
or  unkindly  of  his  wife  ? 

A.     It  was  in  November,  1868. 

Q.     November,  1868  ? 

A.     The  first  I  ever  heard  of. 

Q.  Had  not  you  been  frequently  with  him  prior  to  that  time, 
through  a  series  oi  years? 
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^    A.     Yes,  sir;  I  knew  he  was  always  unkind  to  her,  but  he  never  spoke 
to  me  in  regard  to  the  matter  before  then. 

Q.  Had  you  ever  been,  prior  to  that  time,  a  member  of  his  family, 
or  lived  in  his  house  ? 

A.     I  have  been  there  a  month  at  a  time. 

Q.     How  often  did  that  occur  ? 

A.     I  do  not  know — two  or  three  times  a  year. 

Q.     How  often  ? 

A.  I  should  think  as  much  as  two  or  three  times  a  year;  I  won't 
be  sure. 

Q.  Then  two  or  three  times  a  year,  for  a  month  or  so  at  a  time, 
you  were  at  his  house  ? 

A.     Yes,  sir. 

Q.     About  how  many  years  did  that  continue  ? 

A.     For  three  years. 

Q.     Three  years  prior  to  1868  ? 

A.     From  the  time  he  was  married  until  I  married. 

Q.     When  was  he  married  ? 

A.     He  was  married  in  1858. 

Q.     When  were  you  married  ? 

A.     November,  1861. 

Q.  November,  1861.  During  that  interval,  then,  from  his  marriage 
up  to  yours  was  the  period  of  three  years  to  which  you  refer  ? 

A.     Yes,  sir. 

Q.  Then,  from  1861  doven  to  1868,  when  you  first  heard  him  speak 
unkindly  of  his  wife,  what  were  your  relations  with  him  ? 

A.     I  was  on  intimate  friendship  with  him. 

Q.     Frequently  at  his  house? 

A.     Yes,  sir. 

Q.     Was  he  frequently  at  your  house,  also? 

A.     When  we  Resided  in  San  Francisco,  he  called  on  us  often. 

Q.     How  often?    Once  a  week;  once  a  month;  about  how  often? 

A.  He  would  be  there,  I  suppose,  sometimes  twice  a  week,  and 
then  again,  not  be  there  for  a  month. 

Q.  During  all  this  intimate  intercourse  between  yourself  and  Mr. 
Hawes,  vou  never  hoard  him  speak  unkindly  of  his  wife  until  Novem- 
ber, 1868  ? 

A.  I  have  heard  him  speak  unkindly  to  her,  but  never  to  me  about 
her. 

Q.  Now,  you  say  you  heard  him  speak  unkindly  to  her.  State 
what  he  said,  which  you  call  speaking  unkindly  to  her.  Let  us  see 
the  character  of  the  unkindness.  We  want  the  jury  to  understand 
what  you  mean  by  speaking  unkindly.  State  the  facts  and  circum- 
stances there. 

A.  He  complained  of  her  household  affairs,  refused  to  give  her 
money  to  buy  butter  or  meat. 

Q-  What  reason  would  he  assign  on  those  occasions,  for  refusing 
to  give  her  money  ? 

A.  I  have  heard  him  tell  her  he  did  not  have  a  dollar  in  the 
world. 

Q.     Did  he  ever  assign  any  other  reason  for  it  ? 

A.     Not  that  I  heard. 

Q.  Did  he,  in  the  same  connection  on  those  occasions,  accuse  her 
of  being  extravagant  in  her  household  arrangements  ? 


THE  HAWES'  WILL   CASE.  115 

A.  He  said  he  did  not  care  for  money;  that  it  would  be  more 
benefit  in  the  bottom  of  the  ocean,  than  to  give  it  to  her. 

Q.  Those  are  the  only  reasons  you  have  heard  him  assign  for  re- 
fusing to  give  her  money  ? 

A.     Yes,  sir. 

Q.  Did  you  ever,  on  any  of  these  occasions,  hear  him  also  say  that 
plenty  of  money  had  been  provided  and  furnished  for  these  purposes  ? 

A.     Not  at  that  time. 

Q.  Nov7,  Mrs.  Hughes,  answer  if  you  can,  the  question  I  first 
asked  you,  what  do  you  mean  when  you  use  the  term  insane.  Do  you 
mean  to  say  that  the  man  was  entirely  bereft  of  reason,  that  he  had  no 
capacity  to  transact  business,  or  to  take  care  of  himself  ? 

A.  I  thought  he  was  capable  of  transacting  his  business,  as  far  as 
dollars  and  cents  were  concerned. 

Q.  So  far  as  your  observation  extended,  he  always  would  manage 
his  own  financial  affairs  with  a  great  deal  of  accuracy  (?) 

A.     Yes,  sir — refused  to  pay  bills  that  were  presented  to  him. 

Q.  He  scrutinized  all  of  his  wife's  transactions  in  detail,  and  with 
great  care,  didn't  he  ? 

A.     Yes,  sir. 

Q.     Did  that  continue  up  to  the  time  you  saw  him  last  ? 

A.     Well,  in  October  he  refused  to  pay  a  bill. 

Q.  You  made  a  remark  just  now,  that  he  refused  to  pay  bills. 
When  did  that  first  come  under  your  observation? 

A.     In  April,  1861. 

Q.     Do  you  recollect  what  that  bill  was,  and  who  presented  it  ? 

A.     The  lady  that  he  was  boarding  with. 

Q.     Where  was  that  ? 

A.     At  the  comer  of  Jessie  and  Second  streets. 

Q.     Do  you  know  what  the  bill  was  for  ? 

A.     For  boarding. 

Q.     What  reason  did  he  assign  for  refusing  to  pay  it  ? 

A.     Too  large;  a  swindle. 

Q.     Did  you  ever  hear  him  refuse  to  pay  any  other  bill? 

A.     I  have  heard  him  refuse  to  pay  a  servant. 

Q.     What  reason  did  he  assign  for  that  refusal  ? 

A.     That  they  had  not  done  their  duty. 

Q.     Did  you  ever  hear  him  refuse  to  pay  any  other  bill  ? 

A.  I  have  heard  him  say  that  he  would  not  pay  bills,  unless  they 
had  an  order  from  him  to  make  them. 

Q.  He  would  pay  no  bills  unless  they  had  an  order  from  him  to 
make  them — those  bills  ? 

A.     Yes,  sir. 

Q.  Exactly.  You  have  not  answered  my  question  yet,  Mrs. 
Hughes,  what  you  mean  by  pronouncing  him  insane  ? 

A.     I  never  made  insanity  a  study. 

Q.     Have  you  ever  been  in  contact  with  insane  people  very  much  ? 

A.    No,  sir. 

Q.     Have  you  ever  had  anything  to  do  with  insane  people  at  all  ? 

A.     I  have  twice  met  insane  persons  before. 

Q.  When  you  spoke  of  Mr.  Hawes,  as  being  m  your  opinion  insane, 
you  used  that  word  insane  in  the  sense  in  which  it  is  commonly  used 
among  people  in  ordinary  conversation,  as  other  people  used  the  term, 
ordinarily,  do  you  ? 
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A.     1  thought  at  times  that  he  was  insane. 

Q.  That  is  not  answering  the  question.  You  have  told  me  that 
repeatedly.  Now,  I  want  to  know  what  you  mean,  in  what  sense  you 
use  the  term  insane.  Do  you  use  it  as  people  ordinarily  use  it  in  con- 
versation. , 

Mb.  Bates — ^I  object  to  that  question. 

Mr.  Pratt — What  is  the  objection  ? 

Mr.  Bates — There  is  no  foundation  laid  that  she  has  any  knowledge 
of  what  people  do  mean  when  they  use  the  word  insane. 

Mr.  Pratt — Have  you  a  general  idea  of  what  people  mean  when 
they  say  a  man  is  insane  ? 

A.     That  they  are  not  right  in  their  mind. 

Q.  Now,  don't  you  use  that  term  indiscriminately,  to  designate  a 
particular  degree  of  meanness,  sometimes.  Isn^t  that  all  you  mean 
when  you  say  Mr.  Hawes  was  insane.  Don't  you  mean  simply  to  con- 
vey the  idea  that  he  was  a  very  mean  man,  so  far  as  his  family  is 
concerned  ? 

A.  No,  I  mean  as  far  as  my  opinion  goes,  he  was  insane  at  times; 
80  far  as  my  knowledge  goes. 

Q.  What  do  you  mean  then  by  insane  ?  That  is  what  we  are  tr}^- 
ing  to  get  at.  Do  you  mean  that  his  mental  or  intellectual  i)ower8  were 
destroyed,  paralyzed,  that  he  no  longer  had  the  use  of  his  faculties  ? 

A.     No,  sir. 

Q.  Didn't  you  think,  on  the  contrary,  that  Mr.  Hawes  had  his 
comprehensive  and  reasoning  powers  in  a  remarkable  degree,  up  to  the 
time  of  your  last  interview  with  him  ? 

A.  Well,  he  would  imagine  things  and  reason  them  out,  and  try 
to  prove  to  me  that  they  were  so. 

Q.  You  never  felt  any  compunctions,  whatever,  about  being  alone 
with  him,  or  about  riding  out  with  him,  or  gratifying  his  wishes  in  any 
respect,  did  you  ? 

A.  Yes,  I  did.  In  the  carriage,  I  was  very  anxious  to  leave  him; 
his  deportment  was  so  wild,  that  I  did  not  care  to  stay  with  him. 

Q.  I  believe  you  told  us  yesterday,  that  you  got  so  hungry,  that 
you  were  obliged  to  leave  him  ? 

A.  'Before  that,  sir — ^yes;  before  that,  I  asked  him  several  times  to 
let  me  out. 

Q.     What  reason  did  he  have  for  refusing  ? 

A.  He  wanted  to  prove  to  me  that  the  things  he  stated  were  true, 
in  regard  to  his  wife's  character. 

Q.     Did  he  show  any  degree  of  violence  towards  you,  personally  ? 

A.    Yes,  sir. 

Q.  You  simply  wanted  to  get  out  of  the  carriage,  then,  because 
his  conversation  was  very  disagreeable  to  you — is  that  all  ? 

A.     Yes,  sir. 

Q.    Not  because  you  had  any  fear  of  his  insanity  ? 

A.     I  thought  he  was  scarcely  conscious  of  what  he  was  saying. 

Q.  Did  he  talk  about  anything  else  during  that  ride  except  his 
wife  and  financial  affairs  ? 

A.  Yes;  he  told  me  something  of  his  plans  for  a  university,  and 
charity. 

Q.  Did  he  seem  to  know  then  what  he  was  talking  about — to 
understand  himself?  Let  me  ask  you,  then,  again,  Mrs.  Hughes,  don't 
you  think  any  man  who  was  worii  half  a  million  dollars,  has  a  wife 
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who  always  treated  him  kindly,  and  would  make  a  will  disinheriting 
her,  must  necessarily  be  insane  on  that  subject  ? 

Mr.  Babnes — I  object  to  that  question. 

Mr.  Pratt — It  is  proper  for  the  purpose,  your  Honor,  of  ascertain- 
ing what  her  ideas  of  insanity  are.  She  pronounces  a  man  insane;  I 
want  to  know  the  reason  upon  which  her  opinion  is  based. 

Mr.  Barnes — I  suppose  the  counsel  has  a  right  t#  probe  the  recol- 
lection of  the  witness  in  respect  to  the  facts  that  she  has  testified  to, 
and  so  far  as  her  opinion  is  based  upon  those  facts;  but  I  do  not  think 
he  has  any  right  to  put  to  her  questions  of  that  nature,  thai;  have  no 
relation  to  her  testimony,  and  are  not  calculated  in  any  sense  to  throw 
any  light  upon  this  controversy;  nor  can  you  put  a  hypothetical  case 
to  any  witness,  unless  they  are  experts,  and  introduced  as  such.  Here 
is  a  witness  from  the  ordinary  walks  of  life,  who  has  stated  to  the  jury 
a  certain  state  of  facts;  then  she  is  asked  upon  those  facts  what  her 
opinion  is,  if  she  has  any,  and  she  gives  it  for  what  it  is  worth,  that  is 
all.  The  question  is  allowed  to  be  put,  and  it  is  allowed  to  go  in  evi- 
dence; but  the  jury  are  not,  of  course,  bound  by  the  opinion;  they  are 
the  judges  of  whether,  upon  the  facts  stated,  there  is  any  foundation 
for  it;  and  they  will  determine  whether  the  state  of  facts  as  she  has 
stated  would  warrant  anybody  in  concluding  that  Mr.  Hawes  was  not 
in  his  right  mind.  He  can  examine  the  witness  upon  some  specific 
subject,  or  set  of  subjects,  but  the  counsel  cannot  sit  here  and  spear 
at  an  unskilled  witness,  and  one  that  is  not  produced  as  an  expert  with 
hypothetical  cases. 

The  Court — I  am  inclined  to  sustain  you  in  the  position.  It  is  very 
difficult  to  draw  the  line  of  how  far  a  question  of  this  sort  may  be  asked. 
As  I  have  stated  before,  in  deciding  a  similar  proposition,  the  question 
is  now  put  as  follows:  "  Did  you  form  any  opinion  with  regard  to  the 
state  of  mind  of  the  deceased,  from  what  you  saw  of  him  ?  "  There 
cannot  be  any  objection  to  that.  Then  the  answer  comes  in  the  affirm- 
ative, "  Yes."  "  What  do  you  think  of  it?  "  The  reply  is,  "  Insane." 
What  the  books  have  laid  down  is  that  you  can  ask  the  question  as  far  as 
*'  From  what  you  saw,  and  from  what  you  know,  of  the  witness,  the 
facts  to  which  you  have  testified,  should  you  think  there  was  any  indi- 
cation of  insanity  ?  "  I  don't  see  much  distinction  between  the  way 
the  question  was  finally  put  in  the  authorities  and  the  question  as  it 
has  been  put  in  the  progress  of  this  trial.  There  was  no  place  in  which 
I  could  direct  the  questions  to  be  put  that  way,  but  I  have  repeated 
the  way  in  which  they  have  been  put  in  these  cases.  There  is  great 
conflict  as  to  whether  an  ordinary  witness  can  give  his  opinion  upon 
a  question  of  insanity.  I  hold  that  the  authorities  entitled  to  the 
greater  consideration  expressing,  at  least,  my  ideas  of  the  question, 
have  held  that  they  could,  if  they  could  give  the  facts  upon  which  that 
opinion  is  based;  and  if  they  have  given  their  opinion  upon  the  facts, 
it  is  of  the  highest  consequence  that  every  facility  shall  be  allowed  to 
show  that  they  understand  the  character  of  the  deceased. 

Mr.  Bar:nes — That  we  don't  object  to,  at  all.  The  question  put, 
was  this:  "  Is  it  your  opinion  that  a  man  who  is  worth  a  million  dol- 
lars, and  makes  a  will  disinheriting  his  wife,  is  insane." 

The  Court — That  is  the  question.  The  witness  has  been  asked  a 
great  many  questions  to  define  what  she  understands  by  insanity.  She 
has  replied  to  the  last  of  these  questions  finally  that  she  thought,  at 
times,  he  was  insane.     She  ivas  then  asked  other  questions,  which, 
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perhaps,  would  not  have  been  proper,  except  in  a  cross-examination  ; 
and  now,  as  a  final  question,  the  counsel  asks  her  if  a  mau,  under  the 
circumstances  she  narrates,  would,  in  her  opinion,  be  an  insane  man. 

Mr.  Barnes — That  is  not  the  question;  but  he  simply  puts  the  ques- 
tion to  her:  "  Now,  suppose  a  man  that  is  worth  a  million  dollars  makes 
a  will  disinheriting  his  wife — do  you  say  he  is  insane,  on  that  account?" 
The  witness  has  nbt  testified  to  such  facts,  nor  to  facts  of  that  nature, 
nor  has  she  undertaken  to  pass  an  opinion  on  that;  but  it  has  been 
solely  upon  the  facts  she  has  stated  here,  and  it  has  no  relation  to  the 
proposition.     I  do  not  think  it  is  a  proper  question. 

The  Court — I  will  give  you  the  benefit  of  an  exception. 

Mr.  Barnes — I  don't  want  any  exception. 

Mr.  Pratt — Be  kind  enough,  Mrs.  Hughes,  to  answer  that  question. 

A.     What  was  the  question  ? 

Q.  Suppose  a  man  was  worth  a  million,  or  a  half  million,  dollars. 
He  has  a  wife  that  has  for  a  series  of  years  treated  him  with  the  utmost 
kindness  and  gentleness,  and  makes  a  will  by  which  he  disinherits  that 
wife  entirely,  would  not  you  pronounce  that  man  insane  uj^on  that 
subject? 

A.     I  would  not,  unless  I  knew  the  circumstances. 

Q.  Suppose  these  were  all  the  circumstances;  that  is,  the  case  I 
present;  the  simple  fact  that  he  is  worth  a  half  million,  or  a  million 
dollars,  his  wife  has  always  treated  him  with  the  utmost  kindness 
during  a  series  of  years,  and  he  then  makes  a  will  by  which  he  leaves 
her  entirely  penniless,  wouldn't  you  think  the  man  who  would  do  that, 
insane  upon  that  particular  subject  ? 

A.  If  he  had  always  been  kind  to  his  wife,  and  treated  her  with 
great  kindness,  I  would  not  think  he  was  insane. 

Q.     I  don't  know  as  I  understand  your  answer. 

A.  If  he  had  always  treated  his  wife  with  the  greatest  kindness, 
otherwise  than  that,  I  would  think  he  was  insane. 

Q.  Well,  then,  let  us  take  that  view  of  the  proposition.  Suppose 
he  is  worth  a  half  million  dollars,  and  his  wife  has  always  treated  him 
with  the  utmost  kindness,  and  that  he,  during  a  series  of  years,  has 
been  unkind  to  her,  and  disinherits  her  by  his  will,  you  would  then 
consider  him  insane  on  that  subject. 

A.     If  he  acted  as  Mr.  Hawes  did,  I  think  I  would. 

Q.  That  is  not  answering  the  question  exactly,  Mrs.  Hughes.  I 
want  an  answer,  if  you  can  give  it,  to  the  precise  question  which  I  put. 
If  you  cannot  answer,  say  so,  and  I  will  pass  on  to  something  else. 

A.  I  never  made  those  subjects  my  study,  and,  therefore,  I  am 
not  prepared  to  discuss  them.  , 

Q.  Now,  let  me  ask  you  once  more,  when  you  say  Mr.*  Hawes  was 
insane,  do  you  u^e  that  word  in  the  sense  in  which  it  is  ordinarily  used 
among  people;  or,  I  will  ask  you  this  question  first.  Have  you  any 
knowledge  of  the  particular  and  peculiar  meaning  of  the  word  insane, 
in  law? 

A.     No,  sir. 

Q.  Then  you  use  the  word  insane,  do  you  not — in  the  common 
sense  in  which  it  is  ordinarily  used  among  people,  who  are  not  lawyers 
or  judges  ? 

A.     I  suppose  that  I  do. 

Q.     In  its  general  sense  ? 

A.     Well,  when  a  man  acts  as  he  did,  I  don't  mean  insane  from 
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temper;  persons  become  insane,  sometimes,  from  violence  of  temper, 
but  not  in  this  respect.     I  think  his  mind  was  deranged. 

Q.  You  use  the  terms  deranged  and  insane  in  their  general  signifi- 
cation as  other  people  do,  do  you? 

A.  I  do  not  know  how  other  people  use  them;  I  only  have  my 
own  ideas. 

Q.  Let  me  ask  you,  if  you  use  the  word  in  any  specific,  legal,  or 
technical  sense,  or  do  you  use  it  here  as  you  would  anywhere  else,  in 
conversation  on  the  street,  and  in  the  drawing  room  ? 

A.     No,  sir. 

Q.     You  do  not  ? 

A.    In  speakiDg  of  Mr.  Hawes,  I  do. 

Q.  Yes.  That  is  exactly  what  I  want  to  get  at.  That  is  an  answer 
to  iiie  question.  You  spoke  yesterday  of  a  conversation  which  took 
place  in  April,  1869;  that  I  believe  you  said  was  at  your  father's  house^ 
did  you  not  ? 

A.    Yes,  sir. 

Q.  Did  you  say  that  in  that  conversation,  in  April,  1869,  Mr. 
Hawes  said  that  his  wife  was  teaching  his  son  to  lie  and  steal  ? 

A.    Yes,  sir. 

Q.  Are  you  still  certain  that  it  was  in  that  conversation  that  he 
made  those  remarks  ? 

A.     I  am. 

Q.  You  spoke  yesterday  of  another  conversation;  the  next  one,  I 
believe,  took  place  in  October,  1870 . 

A.     The  next  one  was  in  September,  was  it  not  ? 

Q.     September,  1870  ? 

A.     Yes,  sir. 

Q.     Where  did  you  reside  in  September,  1870  ? 

A.     Near  Haywards,  Alameda  county. 

Q.     Where  did  this  conversation  take  place  ? 

A.     1,314  Folsom  street. 

Q.     In  this  city  ? 

A.     Yes,  sir. 

Q.  What  was  the  occasion  of  your  going  to  Mr.  Hawes'  at  that 
time? 

A.    I  received  word  that  he  wished  to  see  me. 

Q.     How  did  you  receive  that  word  ? 

A.     My  brother-in-law  told  me. 

Q.     What  is  his  name  ? 

A.    Leslie  E.  Hughes. 

Q.     Was  your  husband  residing  at  Haywards  at  that  time  ? 

A.    Yes,  sir. 

Q.  Did  you  or  your  husband  receive,  about  that  time,  any  letter 
from  Mr.  Hawes  ? 

A,     No,  sir. 

Q.  Did  you  or  your  husband,  about  that  time,  receive  a  letter  from 
Mr,  Washington  Bartlett  ? 

A,     No,  sir, 

Q.  You  came  to  his  place  on  Folsom  street,  at  that  time,  merely 
at  the  request  of  your  brother-in-law,  did  you  ? 

A.  He  told  me  that  my  mother  had  received  a  letter  from  Mrs. 
Hawes  stating  that  Mr.  Hawes  wanted  to  know  where  I  was,  and 
wanted  to  see  me. 

Q.    That  was  all,  was  it  ? 
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A,    Tea,  sir. 

Q.  Hare  ycm  ever  had  any  conyersation  with  Mrs.  Hawes  since  the 
death  of  Mr.  Mawes,  or  before,  with  reference  to  a  certain  mortgage 
that  Mr.  Hawes  held  agiunst  your  hnsband  ? 

A.  iTee,  sir;  the  smnect  has  been  mentioned.  My  husband  usually 
attends  to  his  business;  I  know  nothing  about  it. 

Q.  When  was  the  subject  first  discussed  between  you  and  Mrs. 
Hawes? 

A.    I  cannot  name  the  time. 

Q.  Was  it  prior  to  your  coming  over  to  see  Mrs.  Hawes  in  Sep- 
tember? 

A.    Not  until  after  Mr.  Hawes'  death. 

Q.    What  was  that  conyersation  between  you  and  Mrs.  Hawes  ? 

A.  I  do  not  remember  any  particular  conyersation  we  have  ever 
had  on  the  subject.    It  has  been  mentioned,  I  suppose,  between  us. 

Q.    You  don't  recollect  what  the  conyersation  was  ? 

A.    The  subject  has  been  mentioned. 

Q.  Now,  Mrs.  Hughes,  you  recollected  yesterday,  with  the  utmost 
accuracy  and  detail,  eyerything  that  Horace  Hawes  had  ever  said  to 
you  during  a  lon^  series  of  years;  detailed  his  conyersation,  his  appear- 
aaoe,  the  expression  of  his  countenance,  and  the  manner  in  which  he 
used  his  hands,  with  the  utmost  particularity  and  minutisB.  It  is  a 
little  remarlcable  that  a  conyersation  that  has  taken  place  between  you 
and  Mrs.  Hawes,  during  the  last  few  intendews,  you  cannot  recollect 
itspniport. 

A.  No  general  conyersation  had  taken  place  between  us  that  I 
remember  about.  Th^  subject  has  undoubtedly  been  mentioned,  but 
no  mrtionlars  entered  into. 

Q.  The  matter  has  merely  been  mentioned,  then,  between  you  and 
Mrs.  Hawes  ? 

A.    As  far  as  I  am  concerned;  that  is  all. 

Q.    How  did  it  happen  to  be  mentioned,  or  introduced  ? 

A.    That  I  cannot  say. 

Q.    You  do  not  eyen  remember  that  ? 

A.  We  had  together  a  great  deal  of  conyersation  on  a  great  many 
different  subjects.    I  did  not  try  to  remember  them. 

Q.  Can  you  asedgn  any  particular  reason  why  you  recollected  so 
particularly  eyerything  Mr.  Hawes  said  to  you  for  the  last  fifteen  years, 
and  cannot  recollect  what  Mrs.  Hawes  said  a  few  months  ago  ? 

A.    I  did  not  say  that  I  recollected  eyeiything  that  Mr.  Hawes  said. 

Q.  No;  but  you  detailed  pretty  much  eyeiything  you  were  ques- 
tioned about  with  a  great  deal  of  particularity.  What  I  ask  you  now 
is  to  haye  you  explam  to  the  juiy,  if  you  can,  why  your  memory  is  so 
distinct  and  precise  in  regard  to  his  conyersation,  and  so  perfectly 
obliyious  of  conyersations  with  Mrs.  Hawes  ? 

A.  These  conyersations  with  Mr.  Hawes  were  so  peculiar  that  they 
made  an  impression  on  my  mind. 

Q.  Now,  was  not  the  matter  of  the  mortgage  coyering  your  hus- 
band's estate  of  about  as  much  importance  to  you  as  the  conyersation 
between  you  and-  Mrs.  Hawes  ? 

A.     xes,  sir. 

Q.    Di^'t  you  take  any  interest  whateyer  in  that  conyersation  ? 

A.  I  do  not  remember  anytiiing  about  it.  I  remember  one  thing. 
Mrs.  Hawes  asked  me  if  Mr.  Baxtlett  had  eyer  written  to  us  on  the 
Bubjeot. 
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Q.     Tes.     What  further  was  said  at  that  time  with  reference  to  it  ? 

A.     I  do  not  remember  what  was  said;  I  did  not  have  any  idea. 

Q.     What  reply  did  you  make  to  that  question  ? 

A.     I  said  he  had  written  last  February;  I  believe  it  was. 

Q.     Last  February  he  wrote  to  you  on  tiiat  subject  ? 

A.     The  last  of  January  or  February. 

Q.  Now  let  me  ask  you  if  you  ever  had  any  interview  with  Mr. 
Hawes  after  you  received  the  letter  from  Mr.  Barblett  ? 

A.     No,  sir. 

Q.     Never  saw  him  afterwards  ? 

A.     No,  sir;  I  never  saw  him  afterwards. 

Q.  Didn't  you  receive  a  letter,  or  your  husband,  from  Mr.  Bartlett 
on  this  subject  as  early  as  October,  1870  ? 

A.  We  knew  nothing  of  Mr.  Bartlett's  trust  until  we  received  his 
letter  in  January  or  February. 

Q.     January  or  February  last;  1871  ? 

A.     Yes,  sir. 

Q.  On  this  occasion  of  your  interview  vdth  Mr.  Hawes  in  Septem- 
ber, did  you  see  Mr.  Bartlett  there  ? 

A.     No,  sir. 

Q.     You  paid  a  long  visit  to  Mr.  Hawes,  in  October,  did  you  not  ? 

A.     Yes,  sir. 

Q.     Did  you  see  Mr.  Bartlett  there  ? 

A.     No,  sir.  . 

Q.  Was  any  reference  had  then  to  Mr.  Bartlett  or  to  a  letter  from 
him? 

A.  Nothing  at  all,  excepting  that  Mr.  Bartlett  had  said  Mrs. 
Hawes  was  intruding  herself  into  his  rooms,  and  that  Mr.  Bartlett  had 
forbidden  her  to  do  so  any  more. 

Q.     Horace  Hawes  said  that  to  you  ? 

A.     Yes,  sir;  Mr.  Hawes  told  me  that. 

Q.  Did  you  ever  have  any  conversation  with  Mr.  Bartlett,  in 
regard  to  the  matter  ? 

A.    I  came  over  from  San  Francisco  about  the  first  of  February. 

Mb.  Bates — That  is  about  another  matter,  and  has  nothing  to  do 
with  this. 

Mr.  Pbatt — I  suppose  the  Court  will  see,  if  counsel  does  not,  our 
purpose.  It  is  simply  to  show  this  witness  is  an  interested  party.  I 
apprehend  that  if  I  show  that  Mr.  Hawes  held  a  mortgage  that  covered 
the  entire  estate  of  this  witness'  husband,  which,  if  foreclosed,  would 
render  him  insolvent,  and  then,  if  I  succeed  in  showing,  as  perhaps  I 
may,  or  may  not,  that  Mrs.  Hawes  or  some  one,  has  undertaken  to  for- 
give that  mortgage,  if  this  will  can  be  broken,  and  the  property  pass  to 
her,  that  it  might,  perhaps,  affect  the  standing  of  this  witness  before 
the  jury.  The  gentleman  is  so  exceedingly  anxious  to  know  what  is 
the  purpose  of  this  testimony,  that  I  present  it  to  you. 

Mr.  Bates — If  you  can  show  that,  I  have  no  objection. 

Mr.  Pratt. — When  did  your  first  conversation  on  this  subject  with 
Mr.  Bartlett  take  place  ? 

A.  I  never  had  any  conversation  with  Mr.  Bartlett  on  the  subject, 
except  that  my  husband  had  replied  to  Mr.  Bartlett's  letter,  and  handed 
it  to  me  to  put  in  the  post-office  here  in  San  Francisco.  I  forgot  the 
letter.  It  was  misplaced,  and  I  thought  proper  to  state  to  Mr.  Bartlett 
that  my  husband  had  replied  to  his  letter,  and  that  I  had  neglected  to 
mail  it. 
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Q.     That  was  all  the  interview  you  had  ? 

A.  That  was  all  the  interview  I  had,  except  to  inquire  how  Mr. 
Hawes  was. 

Q.     Do  you  recollect  when  that  occurred  ? 

A.     I  think  the  first  of  February;  I  may  be  mistaken  a  few  days. 

Q.     Here  in  this  city  ? 

A.     Yes,  sir,  at  the  Harbor  Commissioner's  office. 

Q.  Are  you  sure,  Mrs.  Hughes,  that  that  conversation  was  not  on 
your  former  visit  in  October  ? 

A.     I  am  quite  sure  of  it. 

Q.  Are  you  as  sure  of  that  as  anything  you  have  testified  to  in  this 
case? 

A.     I  certainly  am. 

Q.  Can  you  now,  Mrs.  Hughes,  tell  me  who  first  introduced  the 
conversation,  in  regard  to  this  mortgage,  between  you  and  Mr.  Hawes  ? 

A.  I  said  that  Mrs.  Hawes  had  asked  if  we  had  heard  anything 
from  Mr.  Bartlett  on  the  subject.  I  remember  she  asked  me  that;  I 
think  it  was  about  the  5th  July. 

Q.  Did  Mrs.  Hawes  ever  state  to  you  what  was  the  intention  of 
her  husband,  during  his  lifetime,  in  regard  to  that  mortgage  or  the  col- 
lection of  that  debt  ? 

A.     No,  Mrs.  Hawes  knew  nothing  of  the  transaction. 

Q.     What  ? 

A.     Mr.  Hawes  never  explained  his  business  matters  to  her. 

Q.  Mrs.  Hughes,  when  did  you  first  know  of  the  existence  of  this 
mortgage  or  claim  against  your  husband  ? 

A.     At  the  time. 

Q.     At  the  time  it  was  made  ? 

A.     Yes,  sir. 

Q.  Was  there  then  any  agreement  or  understanding  as  to  whether 
that  mortgage  should  ever  be  paid  or  not  ? 

Mr.  Barnes — Between  whom  ? 

Mr.  Pratt — Between  Mr.  Hawes  and  yourself. 

Mr.  Barnes — I  object.  The  mortgage  speaks  for  itself  and  the  law 
is  that  it  should  be  paid.  It  is  immaterial  and  irrelevant  also,  the 
parties  are  not  resisting  payment  of  the  mortgage.  I  am  perfectly 
willing  that  counsel  should  show,  if  he  can,  according  to  his  statement 
here,  that  there  was  a  mortgage,  and  that  Mrs.  Hawes  has  promised 
this  witness  that  if  she  gains  the  case,  she  will  not  demand  the  pay- 
ment of  the  mortgage — ^if  he  can,  and  then  we  will  see,  but  as  to 
going  into  conversations  with  Mr.  Hawes  about  that  mortgage,  or 
agreement  with  her,  that  it  seems  to  me,  is  immaterial. 

The  Court — The  question  is  withdrawn. 

Mr.  Pratt — I  believe  you  said  yesterday  you  were  acquainted  with 
Mr.  Hawes  some'  two  years  prior  to  his  marriage  ? 

A.     I  became  acquainted  with  him  in  1855. 

Q.     In  1855.     He  was  married  in  1858  ? 

A.     Yes,  sir. 

Q.  Dunng  these  three  years,  from  1855  to  1858,  where  was  Mrs. 
Hawes  residing  ? 

A.     With  my  father. 

Q.     At  what  place  ? 

A.     In  Santa  Clara. 

Q.     Did  Mr.  Hawes  visit  her  there  frequently  ? 

A.     The  six  months  previous  to  his  marriage  he  was  there. 
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Q.     Often  ? 

A.     Sometimes  he  would  be  there  a  week  at  a  time. 

Q.     How  often  was  he  there  during  these  six  weeks? 

A.  I  don't  know.  I  was  at  school  most  of  the  time  excepting  the 
last  two  months  previous  to  their  marriage. 

Q.  WeU,  it  was  only  during  these  six  months  then,  that  he  was  a 
visitor  at  your  father's  house  ? 

A.     No,  sir,  he  had  been  there  in  1855. 

Q.  How  often  was  he  there  from  1855, 1  mean  to  the  beginning  of  the 
six  months  you  spoke  of  ? 

A.    I  cannot  say. 

Q.     Was  he  there  more  than  once  ? 

A.     I  remember  distinctly  of  his  being  there  tvdce. 

Q.  During  these  six  months  then  immediately  preceeding  his  mar- 
riage he  was  there  frequently  ? 

A.     He  was,  the  last  two  months;  that  I  know  myself. 

Q.  Was  there  anything  said,  to  your  knowledge,  during  that  six 
months  in  regard  to  Mr.  Hawes'  property,  any  disposition  he  intended 
to  make  of  it,  or  any  settlement  to  be  made  upon  his  wife  ? 

A.     No,  sir. 

Q.  The  matter  of  properly  was  not  mentioned  at  all,  to  your 
knowledge,  during  that  timB  ? 

A.     I  do  not  remember  of  anything. 

Q.  State  then  to  the  jury  when  the  matter  of  Mr.  Hawes*  property 
and  his  disposition  of  it  was  first  discussed,  to  your  knowledge  ? 

A.     Who  with  ? 

Q.     Mr.  Hawes — or  vnih  any  one  ? 

A.  Mr.  Hawes  told  me  in  May,  1869,  that  he  would  not  leave  his 
virife  any  property.  That  is  the  first  conversation  I  ever  remember  of 
having  with  anybody  on  the  subject.  Mrs.  Hawes  I  don't  think  I  ever 
had  any  conversation  with. 

Q.  You  don't  think  Mrs.  Hawes  and  yourself  ever  had  any  conver- 
sation about  it  ? 

A.  Not  that  I  remember  of.  I  knew  how  he  treated  her,  and  she 
told  me  that  he  had  threatened  to  leave  her  without  a  cent. 

Q.  When  did  Mr.  Hawes  first  speak  to  you  of  his  intention  to 
found  a  public  charity  or  educational  institution  ? 

A.     In  September. 

Q.     What  year— 1870  ? 

A.     Yes,  sir. 

Q.     Was  that  the  first  time  you  ever  had  heard  of  that  project  ? 

A."  I  had  heard  him — he  told  me  once  that  he  intended  to  build  a 
residence  on  Eagle  Hill,  which  would  last  a  thousand  years. 

Q.  A  residence  that  would  last  a  thousand  years;  was  that  with 
reference  to  the  University  ? 

A.     Oh,  he  told  me  of  the  grandeur  of  the  thing. 

Q.     In  regard  to  that,  I  mean. 

A.     That  is  all  I  can  remember  of,  now. 

Q.  You  never  knew  of  his  intention  to  found  any  public  charity  or 
institution  until  September,  1870  V 

A.     Not  from  him. 

Q.     Did  you  ever  hear  it  from  any  one  else  ? 

A.     Yes,  sir. 

Q.    How  early  ? 


124  THE  HAWES'  WILL  CASE. 

A.  I  suppose,  two  or  three  years  previous  to  his  death,  as  well  as  I 
can  remember  now. 

Mr.  Sawyer — Q.  You  state  that  in  this  conversation  with  Mr. 
Hawes,  where  you  judge  he  was  insane,  that  judging  from  his  action, 
his  vehement  conversation,  and  the  expression  of  his  eye — was  there 
anything  peculiar  in  the  expression  of  his  eye  at  this  time  ? 

A.  I  would  occasionally  notice  a  glitter  in  his  eye,  a  cold 
expression. 

Q.  Any  difference  from  the  expression  a  man  that  is  angry  gen- 
erally has  in  his  eye  ? 

A.  Yes,  sir;  sometimes  it  would  seem  to  have  a  keen,  shrewd  look 
about  it,  and  expression. 

Q.  Did  you  ever  notice  it  at  any  other  times  except  on  these  occa- 
sions ? 

A.  No,  sir;  except  when  he  would  be  quizzing  me  in  regard  to  his 
wife's  conduct. 

Mr.  Pratt — Q.  Mr.  Hawes  was  a  keen,  shrewd  man,  wasn't 
he,  Mrs.  Hughes,  ordinarily  ?  , 

A.     Yes,  sir. 

Q.  Naturally  his  eyes  would  have  a  keen  and  shrewd  expression; 
I  suppose. 

Mr.  Barnes — A.     Yes,  sir. 

Henry  H.  Ellis,  called  for  Contestant.     Sworn. 

Examined  by  Mr.  Barnes — Q.  How  long  have  you  resided  in  San 
Francisco  ? 

A.     Since  June,  1849. 

Q.     What  has  been  your  business  for  the  last  ten  years  ? 

A.     Police  officer. 

Q.  In  what  branch  of  the  Police  Department  have  you  been  more 
particularly  associated  during  the  last  five  years  ? 

A.     The  detective  branch  of  it. 

Q.     Did  you  hear  Mr.  Byrne's  testimony  yesterday  ? 

A.     I  did  not,  sir;  I  read  some  of  it. 

Q.     Are  you  the  person  referred  to  there  as  Officer  Ellis  ? 

A.     Yes,  sir. 

Q.  Following  that  interview  with  Mr.  Hawes,  of  which  he  speaks, 
did  vou  see  Mr.  Hawes  ? 

A.     I  did,  sir. 

Q.    Let  me  ask  you,  preliminary  to  that  had  you  known  him  before  ? 

A.  I  had  known  him  by  sight  for  many  years;  I  had  never  spoken 
to  him. 

Q.     Did  you  see  him  ? 

A.     I  did,  sir. 

Q.     Where  ? 

A.     I  saw  him  first  at  his  house,  on  Folsom  street. 

Q.     Did  you  have  a  letter  of  introduction  from  Mr.  Byrne  ? 

A.     Something  that  answered  that  purpose,  yes,  sir. 

Q.  That  is,  to  make  it  known  to  Mr.  Hawes  that  you  were  the 
person  that  he  had  desired  to  call  ? 

A.     Yes,  sir. 

Q.     State  to  the  jury  what  occurred  during  that  interview. 

A.     Well,  he  went  on  to  tell  me  what  he  wanted  me  to  do. 

Q.  What  did  he  say  he  wanted  you  to  do  ?  When  was  that—  at 
what  time  ?    The  counsel  wishes  to  know. 
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A.     In  September,  1870;  about  the  middle,  I  think. 

Q.  I  wish  you  would  give  us  now,  as  nearly  as  you  can —  When 
did  you  go  to  his  house — what  time  of  day  or  night  was  it  ? 

A.    In  the  afternoon,  sir. 

Q.     Who  let  you  in  ?  . 

A.     I  think  there  was  a  young  lad  there. 

Q.     In  what  part  of  the  house  ? 

A.     A  little  '*  L  "  on  the  west  side  of  the  house. 

Q.     What  he  called  his  office  ? 

A.     Yes,  sir;  laboratory. 

Q.     Was  he  there  when  you  went  in  ? 

A.     No,  sir;  in  the  inner  room. 

Q.     Did  he  go  out  to  see  you? 

A.     No;  I  was  taken  into  his  room. 

Q.     Sitting-room  or  bed-room  ? 

A.     Both. 

Q.     What  was  he  doing  when  you  went  in  ? 

A.     He  was  reading  some  papers. 

Q.  Now,  go  on  and  state  what  he  said  to  you,  and  you  to  him,  as  near 
as  you  can  give  it,  during  that  interview. 

A.  He  made  known  his  business  to  me,  and  what  he  desired  me  to 
do  for  him;  and  he  told  me  a  long  story  about  his  trip  to  Europe  and 
the  East,  about  Mr.  Evans  and  about  his  boy,  and  what  he  had  done 
and  contemplated  doing  for  him;  and  from  that  he  came  down  to  the 
trouble  between  him  and  his  wife. 

Q.     Now  what  did  he  say  ? 

A.  He  said  that  during  his  absence  he  had  been  robbed  and  plun- 
dered of  many  thousands  of  dollars  through  the  connivance  of  his  wife 
and  her  agents,  both  here  in  the  city  and  down  at  San  Mateo  and  Red- 
wood City.  That  was  one  of  the  things  that  he  wanted  to  unravel.  He 
wanted  to  know  how  and  when  and  where  this  property  had  gone  to, 
and  who  had  derived  benefits  from  it. 

Q.     Did  he  tell  you  what  the  property  was  ? 

A.  Yes,  sir;  he  said  there  were  some  heir  looms  of  his  and  some 
pieces  of  furniture  that  he  set  great  store  to,  that  had  been  a  very  long 
time  with  him;  that  the  building  had  been  broken  open  and  these 
things  taken  away  and  sold  or  disposed  of.  His  grain  and  the  pro- 
ducts of  his  farm  in  San  Mateo  County  had  also  been  wasted,  or  sold, 
and  squandered — the  proceeds.  That  was  one  of  the  subjects  that  he 
talked  upon,  and  went  on  at  great  length  to  give  me  a  great  many  de- 
tails; I  cannot  now  remember  about  them.  And  then  there  were  some 
other  things,  and  anonymous  notes  that  he  had  received,  that  he  wanted 
to  know  something  about,  and  some  squibs  in  the  newspapers.  But 
the  main  point,  and  the  gist  of  the  whole  matter  was,  he  wanted  to 
fasten  something  upon  his  wife  of  her  infidelities  to  him. 

Q.     Now,  particularly  about  that  ? 

A.  He  stated  that  all  these  things  were  done  for  the  purpose — not 
because  she  was  under  any  necessity  of  obtaining  money  in  that  way, 
but  it  was  a  course,  a  system,  that  had  been  adopted  by  Mrs.  Hawes 
and  her  advisers  and  confederates  outside  to  annoy  him;  and  then  he 
went  into  details  about  his  suspicions  concerning  his  wife. 

Q.     What  did  he  say  about  that  ? 

A.  He  said  he  had  believed  for  a  long  time  that  she  had  been  un- 
faithful to  him,  and  that  there  were  various  persons  that  she  was  in  the 
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habit  of  seeing  and  meeting  with  that  were  improper  persons  and  had 
improper  relations  with  her. 

Q.     Whom  did  he  mention  ? 

A.     Mr.  Fitzgerald  as  one  of  the  parties. 

Q.     What  Fitzgerald  ? 

A.     The  Reverend  Mr.  Fitzgerald. 

Q.     The  Superintendent  of  Public  Instruction  ? 

A.     Yes,  sir. 

Q.     Anybody  else  ? 

A.  He  did  name  other  people,  but  I  don't  remember  who  they 
were  now;  I  don't  recollect  the  names. 

Q.     Did  he  seem  to  be  sincere  in  his  behalf  on  that  subject  ? 

A.  Yes,  sir;  he  appeared  so,  and  was  very  energetic,  too,  or  rigor- 
ous in  his  expressions  about  the  matter. 

Q.  Did  he  say  where  this  intercourse  with  Mr.  Fitzgerald  was  car- 
ried on  ? 

A.     No,  sir,  he  did  not. 

Q.  Did  he  tell  you  where  he  got  his  information  respecting  that, 
or  give  you  any  clue  ? 

A.  He  said  something  about — he  spoke  of  the  family  connections 
of  Mrs.  Hawes. 

Q.     Which  of  them  ? 

A.     I  think  it  was  the  doctor. 

Q.     Doctor  Caldwell  ? 

A.     The  ladies  of  the  family — 

Q.     What  did  he  say  about  them  ? 

A.  That  they  were  too  intimate,  and  had  too  much  to  do  with  each 
other. 

Q.     His  wife  had  too  much  to  do  with  Dr.  Caldwell's  family  ? 

A.     Yes,  sir. 

Q.  How  many  people — ^if  you  do  not  remember  the  names — how 
many  men  did  he  mention  as  having  sustained  these  illicit  relations 
with  Mrs.  Hawes  ? 

A.  I  think  he  didn't  mention  but  one  other  name  besides  the  name 
I  have  mentioned  already;  I  think  not. 

Q.     Can't  you  remember  that  name  ? 

A.  No,  I  cannot;  it  was  some  person  I  know  that  was  known  to 
me  at  the  time,  but  subsequent  developments  caused  me  not  to  pay 
much  attention  to  it. 

Q.  How  long  did  he  talk  to  you  about  his  wife's  improper  conduct 
in  respect  to  virtue  ? 

A.  I  suppose  the  whole  conversation  at  that  time,  this  interview 
was  perhaps  a  couple  of  hours  or  more^ — two  or  two  and  a  half  hours. 
He  touched  on  all  kinds  of  things. 

Q.  You  say  his  manner — what  was  his  manner  when  speaking 
about  her  ? 

A.     He  was  very  excited. 

Q.     Well,  did  it  appear  like  excitement  of  regret  or  passion  ? 

A.     Well,  it  was  passion  with  him. 

Q.  How  was  his  language  in  speaking  of  her  with  respect  to  its 
being  profane  or  otherwise  ? 

A.  He  did  not  use  a  great  deal  of  profanity,  never  in  my  hearing; 
he  used  to  use  a  few  words  mildly. 

Q.     I  once  heard  a  man  testify  in  Court  that  a  man  was  not  drunk 
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as  long  as  he  could  walk  up  stairs.  I  don't  know  what  you  mean  by 
mild  swearing.     Give  us  an  idea  ? 

A.     He  would  utter  the  word  damn. 

Q.     With  respect  to  her  ? 

A.     Yes,  sir. 

Q.     Did  he  call  her  any  names  ? 

A.    Yes,  with  respect  to  her  and  some  of  her  friends. 

Q.     What  sort  of  epithets  did  he  apply  to  her,  if  any  ? 

A.  Well,  that  she  was  utterly  without — she  was  beyond  belief;  he 
could  not  believe  her,  and  that  she  was  perfectly  demoralized  by  these 
outside  influences — people  that  were  in  with  her. 

Q.  Now,  as  to  his  epithets,  with  respect  to  her,  were  they  mild  or 
strong  ? 

A.  He  did  not  use  any  epithets  about  her,  except  he  might  have 
used  the  word  damn,  and  such  expressions  as  that,  occasionally;  but  I 
didn't  attempt  to  cross  him.     I  never  did  attempt  to  after  that. 

Q.     What  instruction  did  he  give  you,  if  any  ? 

A.  He  gave  me  instructions  to  find  out  about  these  communica- 
tions in  the  newspapers,  and  ascertain  what  became  of  his  property, 
and  who  had  stolen  it,  and  about  the  doings  of  his  wife,  and  find  out 
if  anybody  was  after  him  for  the  purpose  of  taking  his  life.  That  was 
another  sore  subject. 

Q.     What  did  you  do  following  that — anything  ? 

A.  I  saw  him  two  or  three  times  before  he  got  through.  He  re- 
quested me  to  call  on  him  after  the  first  interview,  every  day  or  two, 
which  I  did  do;  and,  in  the  meantime,  Mrs.  Hawes  was  down  in  the 
country;  so  he  informed  me  at  the  time  referred  to.  At  these  inter- 
views with  him — ^I  had  ascertained  enough  outside  to  satisfy  my  mind 
about  the  whole  matter. 

Q.     What  did  you  ascertain;  what  conclusion  did  you  come  to  ? 

A.  That  the  man  was  a  little  wild-headed  upon  these  particular 
subjects. 

Q.  Did  you  find  upon  investigation,  that  there  was  the  slightest 
foundation  for  these  charges  ? 

A.     None,  whatever. 

Q.     Did  you  tell  him  so  ? 

A.  I  did  so.  I  suggested  to  him  before  I  done  anything  at  all, 
that  he  might  be  mistaken ;  had  his  mind  poisoned  by  somebody.  He 
said  "  No,"  and  '*  that  I  was  a  good  deal  like  other  people,"  and  "that 
I  could  not  see  everything — like  all  the  rest  of  his  friends." 

Q.  Well,  when  you  finally  told  him — I  understand  you  to  say  you 
did  tell  him  there  was  no  foundation  at  all,  for  his  charges.  How  did 
he  receive  the  information  ? 

A.     He  was  violent. 

Q.     Well,  what  did  he  say  ? 

A.     He  abused  me  a  little. 

Q.     What  did  he  say  ? 

A.  He  said  I  was  like  most  other  people  who  came  to  talk  to  him. 
They  were  very  short  sighted,  and  could  not  see  anything.  That  was 
plain  enough  to  him. 

Q.  When  you  told  him  that,  did  his  manner  and  demeanor  towards 
you  undergo  any  change  ? 

A.  Yes,  sir.  He  became  rather  savage,  and  turned  on  me,  and 
talked  very  strongly  to  me  in  that  way.  I  could  see  he  did  not  like  to 
have  me  speak  in  that  way,  and  I  never  did  afterwards. 
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Q.     What  was  his  tone  of  voice  ? 

A.     Sharp — shrill.     He  had  a  sharp  way  of  talking. 

Q,     Loud  ? 

A.  Yes,  sir.  When  he  was  excited,  it  would  be  raised  more  than 
an  ordinary  key. 

Q.     When  was  the  last  interview  you  had  with  him  ? 

A.     I  tliink  it  was  in  December;  I  won't  be  sure  about  that. 

Q.     1870  ? 

A.     Yes,  sir. 

Q.     Where? 

A.    In  his  carriage  on  California  street,  at  the  comer  of  Leidesdorff. 

Q.     What  transpired? 

A.  Well,  he  told  me  that  he  wanted  me  to  come  and  see  him  when 
he  got  able.  He  had  a  great  many  things  to  tell  me,  and  he  wanted  to 
confide  in  me,  and  tell  me  some  things  that  I  did  not  know;  to  come 
and  see  him;  but  he  was  to  send  a  message  when  to  come,  but  he  never 
did. 

Q.     That  was  the  last  you  ever  saw  of  him  ? 

A.    Yes,  sir. 

CrosB'Examination  by  Mb.  Pbatt — Q.  You  considered  yourself  then, 
in  a  measure,  in  his  employ,  from  the  time  you  first  went  there  until 
in  December.  That  was  the  last  interview,  on  California  street, 
was  it? 

A.  That  was  the  last  interview;  yes,  sir.  I  think  it  was  Decem- 
ber. 

Q.  During  the  time,  you  had  taken  some  steps  I  suppose,  to  inves- 
tigate these  various  matters  ? 

A.     Yes,  sir;  some  of  them. 

Q.     I  believe  you  said  you  went  there  in  September,  first  ? 

A.     Yes,  sir;  in  September. 

Q.     That  was  your  first  personal  acquaintance  with  Mr.  Hawes  ? 

A.     Yes,  sir. 

Q.  You  have  not  much  knowledge  then  of  the  man's  temper  and 
disposition  ? 

A.     Only  by  reputation  and  hearsay. 

Q.  Well,  from  his  general  reputation,  you  believed  him  to  be  a 
vindictive  and  ill-tempered  man  generally  ? 

A.     Yes,  sir. 

Q.  A  man  who  was  always  violent  when  his  wishes  were  opposed 
by  anybody  ? 

A.  I  understood  him  to  be  a  very  stubborn,  malicious  man,  who 
bad  his  own  opinions,  and  would  stand  to  them  right  or  wrong. 

Q.  At  this  time  also,  he  was  in  feeble  health,  was  he  not;  suffering 
from  disease  for  some  time  ? 

A.     Yes,  sir. 

Q.     Originally  nervous  and  violent  ? 

Mr.  Barnes — Wait  a  moment.  I  cannot  tell  from  this  examination, 
whether  the  counsel  or  the  witness  is  testifying. 

Mr.  Pratt — We  are  cross-examining  our  witness,  if  the  Court 
please. 

Mr.  Barnes — Well  then,  ask  him  proper  questions;  I  object  to 
them — they  are  not  allowed  in  a  cross-examination. 

Mr.  Pratt — This  is  the  first  time  I  ever  heard  a  question  in  cross- 
examination  objected  to  because  it  was  leading. 
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Mb.  Babnes — ^I  do  not  object  to  it  because  it  is  leading,  but  because 
it  is  the  whole  thing. 

Mr.  Pbatt — Q.  When  he  asked  you  to  investigate  this  matter,  in 
regard  to  these  anonymous  communications  and  squibs  in  the  news- 
papers, did  he  show  you  any  of  them  ? 

A.     Yes,  sir. 

Q.  What  was  the  general  purport  of  these  communications  and 
squibs  ? 

A.     They  were  abusive  of  him. 

Q.     Of  him  ? 

A.     Of  him;  yes,  sir;  about  his  treatment  of  his  wife. 

Q.     That  was  the  general  character  of  all  of  it,  was  it? 

A.     Yes,  sir. 

Q.     Were  there  many  of  them;  did  he  show  you  more  than  one? 

A.     Yes,  I  think  more  than  one;  two  or  three  I  think.  • 

Q.  When  he  told  you  he  had  been  robbed  and  plundered  during 
his  absence,  by  his  wife  and  her  confederates,  did  he  assign  any  reason 
for  that  belief;  did  he  tell  you  the  particulars — where  and  how  ? 

A.     Yes,  sin 

Q.     What  was  it  ? 

A.  He  stated  that  he  thought  it  was  a  part  of  a  plan  to  annoy  him, 
a  general  system  of  annoyance,  that  had  been  attempted  by  his  wife 
and  her  advisers. 

Q.     How  had  he  been  plundered;  what  property  and  where? 

A.     Yes,  sir. 

Q.     What  was  it  ? 

A.  That  he  had  his  household  furniture,  some  things  of  great 
value  to  Jiim  had  been  carried  off  out  of  his  own  house  to  some  build- 
ing here  in  Han  Francisco,  where  there  were  some  things  on  storage; 
that  they  had  been  carried  off  also;  that  the  doors  had  been  broken 
open  in  the  night  time,  and  he  called  it  a  burglary. 

Q.  Did  you  make  any  investigation  of  these  matters  to  see  whether, 
his  suppositions  were  true  or  not  ? 

A.     I  did  of  the  general  matter;  the  whole  subject. 

Q*.     WJiat  was  the  result  ? 

A.  The  result  was  that  I  did  not  take  any  active  steps  about  the 
matter  at  all. 

Q.  Did  you  find  whether  or  not  any  of  this  property  had  been  ap- 
propriated by  anybody  during  his  absence? 

A.     I  was  so  informed. 

Q.     That  was  the  conclusion  that  you  reported  to  him  ? 

A.     Yes,  sir. 

Q.  After  investigation  ?  Well  when  he' told  you  that  he  suspected 
his  wife  was  unfaithful  and  that  she  had  improper  connection  with  Mr. 
Fitzgerald,  did  he  tell  you  what  led  him  to  that  belief  ? 

A.  No,  sir.  He  did  not  give  me  any  particulars  of  it.  Many 
questions  that  I  asked  him  concerning  these  things,  he  refused  to  tell 
me,  and  told  me  that  that  was  what  he  wanted  me  for;  that  that  was 
the  reason  he  asked  me  to  come  and  see  him.  He  didn't  want  to  tell 
me  but  wanted  me  to  tell  him  these  things. 

Q.  Did  he  tell  you  that  he  had  received  any  information  of  that 
fact  from  any  one  ? 

A.  Yes,  sir;  he  said  he  had  information  but  he  would  not  tell  me 
from  whom  it  came. 
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Q.  He  told  you  that  he  had  information  of  that  fact,  but  did  not 
inform  you  who  his  informants  were  ? 

A.     Yes,  sir. 

Q.  Were  any  of  these  communications  that  he  showed  you  private 
letters  in  manuscript,  or  were  they  all  printed  matter  ? 

A.  He  showed  me  some  anonymous  letter  that  he  had  received; 
some  scurrilous  thing  that  didn't  amount  to  anything. 

Mr.  Barnes — ^You  mean  that  he  said  he  received  ? 

A.     Yes,  sir. 

Mr.  Pratt — He  showed  it  to  you;  did  he  read  it  ? 

A.     Yes,  sir. 

Q.     Did  it  have  any  bearing  upon  the  conduct  of  his  wife  ? 

A.     No,  sir. 

Q.  Did  it  contain  any  threats,  or  anything  of  that  kind,  tow^ards 
him? 

A.  One  of  the  communications  that  he  showed  me,  said  something 
bad  about  him. 

Q.     Said  something  bad  about  him  ? 

A.     Yes,  sir. 

Q.     That  was  threatening  was  it  ? 

A.    Yes,  sir. 

Q.     Were  the  communications  generally  abusive  of  him  ? 

A.    Yes,  sir. 

Q.     And  displayed  a  feeling  of  hatred  and  animosity  towards  him  ? 

A.  Well,  it  was  dirty  business,  the  whole  affair  I  thought,  and  I 
didn't  pay  much  attention  to  them. 

Thomas  Ansbro,  called  for  Contestant.     Sworn. 

Examined  by  Mr.  Barnes. — Q.  How  long  have  you  lived  in  this 
city? 

A.     Since  X855,  sir. 

Q.    What  has  been  your  occupation  ? 

A.  Various  things.  I  have  been  a  detective  and  special  officer  for 
the  last  twelve  years,  or  thereabouts. 

Q.     What  was  your  business  in  1870? 

A.    Detective,  as  usual. 

Q.     Did  you  know  Mr.  Hawes  in  his  lifetime  ? 

A.     I  did,  sir. 

Q.     How  long  did  you  know  him  ? 

A.  I  cannot  testify  to  the  date,  but  six  or  seven  years,  I  think; 
that  is,  personally. 

Q.     You  knew  him  by  sight  and  reputation,  before  that  ? 

A.    Yes,  sir. 

Q.  At  any  time  during  the  year  1870,  did  you  have  any  conversa- 
tion with  him,  in  relation  to  your  employment  by  him  ? 

A.  Yes,  sir.  He  had  conversation  with  me  somewhere  on  Mont- 
gomery street. 

Q.     Can  you  state  when  that  was? 

A.  I  cannot  tell  the  exact  date,  sir,  nor  the  month,  probably;  I 
think  in  the  month  of  October  or  September,  after  he  came  from 
Europe.  I  am  not  positive  about  the  day  or  the  month,  but  sometime 
after  he  came  from  Europe, 

Q.  Did  he  say  anything  to  you,  with  respect  to  his  wife's  conduct, 
while  he  had  been  away,  and  so  on? 

A.     He  did,  sir. 
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Q.     What  did  he  tell  you  ? 

A.  He  asked  me  if  I  would  work  up  a  case  for  him,  and  he  said  it 
was  rather  a  delicate  one.  I  told  him  yes,  of  course,  that  was  my 
business.  I  told  him  to  Explain  the  matter  to  me,  and  he  said  he 
would.  He  said  that  his  wife — that  he  was  afraid  of  being  assassinated, 
and  afraid  of  being  poisoned,  and  that  his  wife  was  the  party  who  was 
going  to  do  it.  I  asked  him  the  grounds  of  any  suspicion;  he  declined 
to  answer  that.  He  said  she  was  more  of  Mr.  Bartlett's  wife  than  she 
was  of  his,  and  he  wanted  to  get  rid  of  her.  I  told  him  at  the  time — 
he  got  furious,  more  furious,  and  I  told  him  I  would  not  have  anything 
to  do  with  it.  So  he  said — I  will  tell  you  what  he  said.  After  I  told 
him  I  would  not  do  it,  he  said  **  I  was  a  very  little  better  than  the 
balance  of  the  thieves."  That  was  all  of  the  conversation  I  had  with 
him,  sir,  at  that  time. 

Q.  What  was  his  language,  with  resj^ect  to  its  being  profane,  or 
otherwise  ? 

A.     It  was  rather  hostile  towards  ]Mrs.  Hawes. 

Q.  I  should  suppose  a  statement  of  that  kind  would  be  rather 
hostile  towards  a  man's  wife,  myself;  but  with  respect  to  its  being 
profane  or  blasphemous. 

A.     Yes,  sir;  he  did  get  very  disrespectful  about  her. 

Q.     Whifc  did  he  say? 

A.     He  called  her  a  damned  whore  and  a  bitch. 

Q.  Did  his  manner  express  the  regret  that  a  man  would  feel  in  dis- 
covering such  a  thing  as  that,  or  not? 

A.  I  did  not  have  much  conversation  after  that.  I  left  him  at  thiat 
time.  I  got  so  disgusted  with  his  talk,  and  the  manner  in  which  he 
acted,  and  the  conversation  that  he  used. 

Q.     Did  he  exhibit  any  temper? 

A.     Temper  I  Yes,  sir. 

Q.     What  did  he  do  ? 

A.  He  was  kind  of  mild  about  it;  seemed  to  have  as  much  feeling 
against  the  other  gentleman^  as  about  her. 

Q.     Did  he  say  anything  about  him? 

A.     Yes,  sir. 

.  Q.     What  did  he  say  about  him  ? 

A.     He  said  he  was  a  damned  scoundrel. 

Q.     How  did  he  use  his  hands  and  arms,  with  respect  to  gestures  ? 

A.     I  disremember,  now,  how  he  did  use  them,  sir. 

[No  Cross-Examination.] 

Mr.  Barnes — We  will  interrupt  this  branch  of  the  case  for  a  mo- 
ment, and  call  Mrs.  Ober. 

Mrs.  J.  E.  Ober,  called  for  Contestant.     Testified  as  follows: 

Examined  by  Mr.  Bates. — Q.     Where  do  you  reside? 

A.     No.  913  Bush  street. 

Q.     In  this  city? 

A.     Yes,  sir. 

Q.     How  long  have  you  resided  there  ? 

A.     Five  years. 

Q.     Did  you  know  Mr.  Hawes  in  his  lifetime  ? 

A.     A  few  months  only,  before  he  died. 

Q.     Where  ? 

A.     At  his  own  house,  on  Folsom  street. 

Q.    How  happened  you  to  go  there,  Mrs.  Ober? 
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A.     At  the  request  of  the  matron  of  the  Relief  Society. 

Q.     How  did  you  find  him  ? 

A.     I  found  him  very  ill. 

Mb.  PraIt — Please  speak  louder. 

The  WrrNESS — I  will  try,  sir. 

Mb.  Bates — You  found  him  very  ill  ? 

A.     Yes,  sir. 

Q.     How  was  he  provided  for? 

A.     He  was  very  poorly  provided  for. 

Q.     Who  was  with  him,  if  any  one? 

A.     He  was  alone,  with  the  exception  of  the  small  boy  in  his  office. 

y.    Can  you  state  when  it  was  ? 

A.  No,  I  do  not  think  I  can  give  you.any  dates  at  all;  but  the  day 
before  he  went  to  Redwood  the  last  time. 

Q.     In  the  fall  of  1870  ? 

A.     Yes,  sir. 

Q.     It  was  before  your  brother  went  there,  was  it  ? 

A.     Yes,  sir,  several  months  before. 

Q.     Well.     State  how  many  times  you  saw  him,  please. 

A.  He  had  been  back  from  Redwood  some  time  before  I  saw  him 
again.  When  I  again  visited  him  at  his  own  request,  ij^ade  to  Mrs. 
Harmon,  the  matron. 

Q.  Will  you  please  tell  what  you  did  for  him,  in  order  to — please 
state  if  you  took  anything  to  him  ? 

A.  I  did  for  Mr.  Hawes  just  as  I  would  do  for  any  person  whom  I 
Tinted  when  they  are  ill.  I  took  him  all  those  little  comforts  which  it 
was  in  my  power  to  give  him. 

Q.     Will  you  please  state  some  of  the  things  you  took  him  ? 

A.     It  is  very  painful  for  me  to  do  it. 

Q.  Please  state  what  things;  anything  to  drink,  or  to  eat,  or  any- 
thing of  the  kind  ? 

A.  I  took  him  a  bottle  of  wine,  and  I  carried  him  jellies,  and  any 
little  things  that  as  an  invalid  he  could  take. 

Q.  What  was  his  condition  with  regard  to  the  ordinary  comforts 
of  life? 

A.  He  had  not  the  ordinary  comforts  of  life;  and,  situated  as  he 
was,  it  was  impossible  to  have  them. 

Q.     Why  impossible  ? 

A.  He  was  there  alone  in  his  office,  and  it  was  impossible  to  keep 
a  nurse  with  him;  I  think,  from  his  own  irritabilily,  perhaps. 

Q.    Was  Mrs.  Hawes  there  during  the  time  ? 

A.    Not  at  first. 

Q.     Did  she  afterwards  come  ? 

A.  Jlr.  Hawes  telegraphed  for  Mrs.  Hawes  to  come  and  take  care 
of  him,  and  that  was  the  last  of  his  illness — ^perhaps  a  month  before 
he  died.     Maybe  longer;  I  cannot  tell. 

Q.     How  did  he  seem  after  she  came  ? 

A.  He  changed  very  much  after  Mrs.  Hawes  came.  He  was  very 
irritable. 

Q.     Won't  you  please  state  fully,  just  how  he  acted,  Mrs.  Ober  ? 

A.  With  my  own  personal  knowledge,  I  can  say  but  little  of  Mr. 
Hawes'  treatment  of  his  wife.  I  went  there  but  very  little  after  she 
came,  and  saw  but  little  of  her. 

Q.  Won't  you  please  state  what  the  change  was;  how  he  spoke  to 
/  her,  and  how  he  treated  her  when  she  did  come  ? 
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A.  I  don't  know  that  he  ever  spoke  to  her  at  all  in  my  presence; 
and  the  first  time  I  met  Mrs.  Hawes,  I  did  not  know  that  it  was 'she. 
Mr.  Hawes  did  not  introduce  me  to  her,  and  it  was  only  after  he  left  the 
house  in  his  carriage.  I  had  taken  out  a  nurse  to  him  that  morning, 
and  the  young  man  came  and  addressed  her  as  Mrs.  Hawes. 

Q.     What  was  Mrs.  Hawes  doing? 

A.  Mrs.  Hawes  was  in  the  house,  just  as  I  had  met  other  ladies 
there. 

Q.     Where  was  she;  in  what  part  of  the  hduse  ? 

A.     I  met  her  in  the  outer  omce,  coming  into  the  library. 

Q.     Was  he  then  present  ? 

A.  He  came  into  the  library  a  few  moments  after  I  came  in,  and 
was  dressed  to  go  out.  The  carriage  was  waiting  for  him  at  the  door 
when  I  came. 

Q.  Did  he  say  anything  to  you  about  his  food — the  preparation  of 
it? 

A.  Yes,  sir;  he  felt  as  though  eveiything  he  was*taking  was  medi- 
cated. 

Q.     He  thought  eveiything  was  medicated  ?  ' 

A.     Yes,  sir. 

Q.     By  whom  ? 

A.     He  did  not  say;  he  mentioned  no  names. 

Q.     Do  you  know  what  he  meant  by  being  "  medicated  ?  " 

A.     I  have  no  idea  beyond  what  the  term  conveyed. 

Q.     Did  he  talk  to  you,  Mrs.  Ober,  about  his  wife  ? 

A.  When  I  first  went  to  see  Mr.  Hawes,  and  on  two  or  three  occa- 
sions, he  did  say  something  against  his  wife. 

Q.  Won't  you  please  state  what  he  said.  The  substance,  if  you 
don't  recollect  the  exact  words  ? 

A.  I  do  not  think  I  can  state  even  the  substance  of  what  he  said; 
but  I  found  he  disliked  her.  He  seemed  to  have  a  hatred  for  Mrs. 
Hawes  (and  I  cannot  characterize  it  by  any  other  word),  an  intense 
dislike.  When  I  suggested  that  he  should  have  his  wife  take  care  of 
him — that  was  the  first  of  my  visiting  him — he  said  he  could  not  have 
her;  that  she  was  killing  him;  killing  him  by  inches;  and  that  he  told 
her  so;  and  that  he  wanted  to  be  at  peace  and  quiet,  to  mature  his 
plans. 

Q.     Did  he  say  what  those  plans  were  ? 

A.     He  did  not. 

Q.  Did  he  say  at  that  time  in  that  connection,  what  he  was  going 
to  do  with  his  property  ? 

A.     There  was  nothing  said  of  his  property. 

Q.  Did  he  say  to  you  at  any  time  you  were  there,  what  bequests, 
if  any,  he  intended  to  make — if  he  had  made  up  his  mind  to  make  any 
bequests,  and  what  shape  he  was  going  to  put  it  in  ? 

A.  I  heard  him  one  time»,  in  conversation  with  Rev.  Mr.  Lathrop, 
say  that  he  had  not  made  up  his  mind  in  regard  to  his  bequests;  and 
he  spoke  of  founding  a  hospital  where  people  like  himself  could  go 
and  be  taken  care  of. 

Q.  What  seemed  to  be  the  condition  of  his  mind,  while  you  were 
there  ? 

A.     It  was  most  unhappy. 

Q.  From  your  own  observations  of  him,  Mrs.  Ober,  did  you  form 
any  opinion  as  to  his  sanity  in  regard  to  his  wife  ? 
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A.     I  did. 

Q.  What  was  that? 

A.  I  considered  him  a  monomaniac. 

Q.  Did  you  treat  him  as  such  ? 

A.  In  all  my  intercourse  with  Mr.  Hawes,  I  treated  him  just  as  I 
would  an  insane  person. 

Q.  Did  you  know  what  became  of  that  nice  wine  that  you  took 
him? 

A.  I  don't  know  wnat  became  of  it. 

Cross-Examination  by  Mb.  Pratt — Q.  I  understand  you  to  say 
you  never  knew  Mr.  Hawes  personally  until  these  visits  ? 

A.     I  never  saw  Mr.  Hawes  before. 

Q.  During  how  long  a  period  did  these  interviews  between  Mr. 
Hawes  and  yourself  continue  ? 

A.  I  don't  know  when  my  visits  to  Mr.  Hawes  commenced.  He 
had  been  here  sometime  after  he  returned  from  Redwood;  and  had 
been  very  sick  when  he  sent  for  me.  I  visited  him  every  day  for  a  long 
time;  from  that  time;  unless  something  happened  to  prevent  me,  every 
other  day,  and  every  day  until  after  Mrs.  Hawes  came  up  to  take  care 
of  him.     The  dates  I  cannot  give  you. 

Q.     You  can  approximate  ? 

A.     It  seems  to  me  two  months;  it  seems  a  long  time  to  me. 

Q.     After  Mrs.  Hawes  came  there,  you  went  but  very  little  ? 

A.     Very  few  times  after  Mrs.  Hawes  came  out. 

Q.  You  say  that  you  regarded  him  and  treated  him  as  a  mono- 
maniac at  that  time  ? 

A.     I  treated  him  just  as  I  would  an  insane  person.     What  I  mean 
by  that  is  humoring  him  in  everything  that  he  said;  never  contradicting 
mm  in  anything,  or  reproaching  him. 
•    Q.     He  was  in  a  very  feeble  condition  at  that  time,  physically,  I 
suppose  ? 
.    A.    Very. 

Q.  You  have  had  considerable  experience,  or  at  least  have  had 
considerable  opportunities  to  observe  these  symptoms  and  effects  of 
consumption  I  suppose,  on  different  persons? 

A.     Yes,  sir. 

Q.  It  is  one  of  the  direct  results  of  that  disease,  is  it  not,  to  make 
the  patient  nervous  and  excitable  ? 

A.  I  never  saw  any  one  in  my  life  in  the  condition  Mr.  Hawes 
was  in. 

Q.     You  nev/Br  saw  any  one  in  the  condition  Mr.  Hawes  was  in  ? 

A.     No,  sir. 

Q.  You  arrived  at  the  conclusion  that  he  was  a  monomaniac,  did 
you? 

A.     In  regard  to  his  wife,  yes,  sir.     • 

Q.  That  conclusion  was  based  entirely  upon  what  you  observed  in 
his  conduct  while  you  were  there  ? 

A.     Yes,  sir. 

Q.  Now  be  kind  enough  to  state  the  facts  from  which  you  arrived 
at  that  conclusion;  what  did  you  see  him  do  towards  his  wife,  or  hear 
him  say  to  her,  which  led  you  to  believe  him  insane  on  that  subject? 

A.  You  could  not  mention  his  wife's  name  to  him  without  his 
being  enraged. 

Q.     Is  there  anything  else  beside  that  fact  ? 
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A.     I  think  there  was  a  great  deal;  but  I  do  not  recollect  now. 

Q.  While  you  were  there  did  you  hear  him  express  himself  in 
regard  to  his  children  ? 

A.     Yes,  sir. 

Q.     What  seemed  to  be  his  feelings  toward  them  ? 

A.  He  seemed  to  be  very  fond  of  his  children;  but  seemed  to  hate 
his  wife  very  much. 

Q.  Did  you  hear  him  express  himself  in  regard  to  any  other 
persons  ? 

A.     Yes,  sir;  a  great  many. 

Q.     How  did  he  express  himself  in  regard  to  those  other  persons? 

A.  I  never  heard  him  speak  well  of  any  person;  with  the  excep- 
tion of  his  early  friends;  and  those  he  could  hardly  mention  without 
weeping,  and  his  recollections  of  them  were  very  tender. 

Q.  Was  he  abusive  of  any  one  else  except  his  wife  at  any  time 
during  your  stay  there  ? 

A.  I  never  heard  him  express  himself  very  harshly  in  regard  to 
them;  but  it  was  very  different  from  what  it  was  when  his  wife  was 
present — a  different  feeling. 

Q.  You  say  you  went  there  every  day  during  this  period,  how  long 
did  you  usually  remain  there  ?    All  of  the  day  ? 

A.  Sometimes  an  hour,  sometimes  a  few  moments,  just  as  he  had 
need  of  me.  When  he  was  alone  I  remained  with  him  until'  some  per- 
son came. 

Q.  Were  there  frequent  callers  at  the  house  during  the  time  you 
was  there  ? 

A.  The  last  part  of  my  visit  to  Mr.  Hawes,  there  were  a  great 
m&ny  visitors;  but  the  first  of  my  being  there  no  one  cam&  to  see  him; 
he^seemed  deserted  by  everybody. 

Q.  Did  you  know  any  persons  who  were  in  the  habit  of  calling 
towards  the  last  of  your  stay  there. 

A.     Yes,  sir;  I  knew  a  great  many  that  called. 

Q.     Who  ? 

A.  I  think  Mr.  Lathrop  was  a  visitor  there,  Mr.  Jewett  from  San 
Mateo. 

Q.     Any  one  else  that  you  knew  ? 

A.  Mr.  and  Mrs.  Barstow — George  Barstow.  There  were  a  great 
many,!  cannot  recollect  them. 

Q.  Was  there  any  one  who  called  there  habitually  or  frequently, 
any  particular  individual  during  that  time  ? 

A.     I  don't  recollect. 

Q.     Do  you  know  Washington  Bartlett  ? 

A.     Very  well. 

Q.     Was  he  there  during  your  stay  there  ? 

A.  I  know  that  Mr.  Bartlett  was  there;  but  I  think  perhaps  I 
didn't  meet  liim  more  than  once  or  twice  there. 

Q.  How  many  times  while  you  were  there  did  Mrs.  Hawes  come 
into  his  presence  when  you  also  were  present  ? 

A.  I  never  went  there  after  Mrs.  Hawes  came  without  inquiring 
for  Mrs.  Hawes,  and  her  coming  in  to  see  me,  but  I  cannot  tell  you  the 
number  of  times  that  I  was  there. 

Q.     She  always  came  into  the  room  ? 

A.     Always,  but  never  without  my  sending  for  her. 
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Q.  About  how  many  times  were  you  probably  there  after  Mrs. 
Kawes  returned  ? 

A.     I  cannot  tell  you. 

Q.     You  can  aj^proximate  ?    More  than  once  ? 

A.     Yes,  sir;  more  than  once. 

Q.     Ten  times  ? 

A.     No,  I  think  not  so  many. 

Q.     Half  a  dozen,  perhaps? 

A.  It  may  be;  I  cannot  tell  you  how  often  I  went — how  many 
times  I  was  there,  I  don't  think  I  was  half  a  dozen  times. 

Q.  Never  saw  Mrs.  Hawes  on  those  occasions  except  as  you  sent 
for  her  to  come  into  his  room  ? 

A.     No,  sir. 

Q.     Did  she  always  come? 

A.     Always. 

Q.     Always  called  on  you  in  Mr.  BLawes'  room  ? 

A.    Yes,  sir. 

Q.  How  did  Mr.  Hawes  treat  her  on  those  occasions  when  she 
came  into  the  room  ? 

A.     He  didn't  take  any  notice  of  her  at  all. 

Q,  Did  he  ever  talk  to  you  about  his  wife  after  this  return  to  him; 
after  she  came  back  there  ? 

A.     Noj  sir. 

Q.  All  the  conversation  and  abuse  of  his  wife  took  place  before  she 
came  home  ? 

A.  He  has  never  mentioned  his  wife's  name  to  me  after  the  first  of 
my  visits  to  him.  He  found  it  was  very  distasteful  to  me,  as  I  pre- 
sume, and  itever  recurred  to  the  subject  again. 

Q.     Did  you  have  more  than  one  conversat.on  with  Mr.  Hawes  about 
his  wife  ? 

A.     Yes,  sir;  two  or  three. 

Q.     When  you  first  began  to  go  there  ? 

A.     Yes,  sir. 

Q.  Was  there  anything  else  except  what  you  have  stated  to  lead 
you  to  the  conclusion  that  he  was  insane  or  a  monomaniac  ? 

A.     It  was  his  general  conduct. 

Q.     It  was  his  general  conduct  ? 

A.     Yes,  sir. 

Q.  In  regard  to  her  alone  do  you  mean;  or  his  conduct  in  regard 
to  all  his  business  ? 

A.     His  conduct  in  regard  to  many  other  things. 

Q.     Well,  what  other  things  now  besides  his  family  affairs  ? 

A.     I  cannot  recollect  them;  very  little  things. 

Q.  Now  let  me  ask  you,  then,  what  you  mean  by  saying  that  he 
was  insane.  Do  you  mean  simply  that  he  was  childish,  whimsical, 
capricious  ? 

A.     I  don't  know  what  you  would  call  it. 

Q.  You  don't  mean  to  say  that  his  reasoning  faculties  were  lost  or 
destroyed  entirely  ? 

A.     No;  I  don't  want  to  say  that. 

Q.  You  mean  to  say  that  he  still  had  possession  of  his  reasoning 
faculties,  but  was  whimsical — 

A.     To  that  extent  that  I  think  it  was  insanity  with  him. 
Q.     Either  exceedingly  eccentric,  or  a  little  insane  ? 
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A.     It  was  beyond  eccentricity.    * 

Q.     It  was  beyond  eccentricity  ? 

A.     Yes,  sir. 

Q.  You  arrived  at  that  conclusion,  however,  only  from  the  facts 
which  you  have  stated  to  the  jury  ? 

A.     No;  there  are  a  great  many  more  facts. 

Q.     Then  be  kind  enough  to  state  those  other  facts  ? 

A.  There  occurred  every  day  occurrences  too  small  even  to  recol- 
lect. 

Q.  Can  you  state  now  any  one  of  those  occurrences,  as  you  term 
them.     Can  you  recall  any  one  of  them  and  state  it  to  the  jury  ? 

A.     Yes,  I  think  I  can;  but  i  don't  like  to. 

Q.  I  am  sorry  to  press  you,  Mrs.  Ober,  but  it  is  necessary  that  the 
jury  should  particularly  know  the  means  by  which  you  have  reached 
the  conclusion  you  have  testified  to. 

A.  One  day  I  was  there  when  the  Chinaman  came  for  his  washing, 
and  the  nurse  that  was  with  him  then  could  not  read,  could  not  write. 
He  asked  me  to  make  a  list  of  them,  and  I  did  so,  and  gave  him  a  copy 
of  the  list,  and  one  to  the  man,  and  tied  the  clothes  all  up  in  a  bundle 
for  him,  and  took  the  list  in  to  Mr.  Hawes;  and  he  was  not  satisfied 
with  that,  but  he  wished  to  see  the  clothes  himself.  He  had  them  all 
brought  in  and  untied,  and  each  article  held  up  separately,  that  he 
might  see  it,  and  compared  it  with  the  list  that  I  had  made,  and  gave 
it  to  me,  and  then  had  them  tied  up  and  sent  away.  The  whole  of  the 
clothing  I  don't  think  would  have  brought  six  bits  if  they  had  been 
sold. 

Q.     That  is  one  circumstance  ? 

A.  That  is  only  one  of  many.  That  was  a  fair  sample  of  every- 
thing. ^ 

Q.  Did  he  find  the  articles  to  correspond  with  the  list  which  you 
had  given  him? 

A.     Perfectly. 

Q.     He  was  satisfied,  then,  was  he,  and  sent  the  clothes  away  ? 

A.     Yes,  sir. 

Q.  Give  us  another  instance  of  tliese  little  things,  from  which  you 
inferred  he  was  insane  ? 

A.  At  another  time  he  said:  '*  I  have  plenty  of  money,  but  I  can 
not  go  out  to  get  me  the  comforts  and  necessary  things  that  I  need, 
and  I  wish  that  you  would  get  them  for  me."  I  said:  **Mr.  Hawes,  I 
will  get  you  some  pocket-handkerchiefs,  you  need  them  very  much 
indeed."  And  he  said  he  would  be  glad  to  have  me  get  them.  And 
the  next  day  he  came  to  my  house.  He  was  there  two  or  three  hours; 
and  I  showed  him  some  pocket-handkerchief s  that  I  had  just  purchased, 
and  said  I  would  get  him  some  of  them;  and  he  was  pleased  with  them, 
and  a  day  or  two  afterwards  I  carried  him  out  the  box  of  pocket-hand- 
kerchiefs, and  he  was  distressed  about  them,  and  went  into  such  a  fever 
of  excitement  over  them,  that  I  said:  "Mr.  Hawes,  I  will  take  them 
back;  you  need  not  keep  them  unless  you  like  them."  He  said:  *'  I 
wish  you  would;  I  will  be  unhappy  every  time  I  see  them."  I  kept  the 
handkerchiefs  myself,  as  they  were  already  paid  for. 

Q.     What  was  the  ground  of  his  complaint  ? 

A.     The  expense. 

Q.     Now,  give  us  one  more  instance,  if  you  can  recollisct  any  other. 

A.  I  can  recall  a  great  many,  but  they  were  of  veiiy  small  magni- 
tude; but  it  was  the  same  in  everything.  • 
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Q.     They  were  all  of  the  same  general  character  ? 

A.  Only  some  of  them  of  very  much  less  importance  than  those 
two. 

y.  Can  you  recall  one  of  those  which  you  say  was  of  very  much 
less  importance  than  these  ? 

A.  I  could  recall  my  engaging  nurses  for  him.  He  would  keep 
one  about  twenty-four  hours;  that  would  be  the  extent. 

Q.     Did  he  assign  any  reason  for  discharging  his  nurses  ? 

A.  No;  there  was  no  reason  about  it.  If  they  happened  to  do 
something  he  didn't  like,  he  would  send  them  off;  and  he  would  send 
them  away,  and  leave  himself  entirely  alone.  One  night  he  sent  into 
my  house  at  ten  o'clock;  he  had  discharged  everybody  in  the  house, 
and  the  last  one  that  he  had  discharged,  was  a  young  man.  He  came 
in  for  my  brother,  to  go  out  with  him,  but,  before  my  brother  got 
there,  some  one  had  gone  to  the  house.  I  think  Mr.  Baitlett  was  there 
at  that  time. 

Q.  That  is  simply,  then,  that  when  a  nurse  did  something  which 
didn't  suit  his  particular  whim  or  caprice,  he  discharged  them.  Paid 
them,  did  he  ? 

A.     Yes,  sir,  paid  them. 

Q.     Well,  was  there  anything  else  ? 

A.  One  young  man,  that  I  engaged  for  him;  he  felt  afraid  that  he 
would  assassiytale  him.     That  was  the  first  night  that  he  was  there. 

Q.     He  discharged  the  young  man,  did  he  ? 

A.  No;  the  young  man  remained.  My  brother  got  some  person  to 
go  and  stay  in  the  house  with  him. 

Q.     He  expressed  fear  that  this  young  man  would  assassinate  him, 
though  he  still  retained  him  in  his  employ  ? 
,       A.     Yes,  sir. 

Q.     For  how  long  a  time  ? 

A.     Almost  a  month,  I  think,  or  more;  I  cannot  tell  how  long. 

Q.     Was  there  anything  else  that  you  think  of  now  ? 

A.     I  don't  think  of  anything. 

David  B.  Jackson,  called  for  Contestant.     Sworn. 

Examined  by  Mr.  Babnes. — Q.  How  long  have  you  resided  in  this 
city?      .      . 

A.     A  little  over  twenty  years;  that  is,  I  have  been  here  off  and  on. 

Q.     Did  you  know  Mr.  Hawes  in  his  lifetime  ? 

A.     Yes,  sir. 

Q.     How  long  had  yoU  known  him  before  he  died  ? 

A.     Well,  to  take  any  notice  of  him,  about  fourteen  or  fifteen  years. 

Q.  Did  you  ever  have  any  business  relations  with  Mr.  I.  W.  Ray- 
mond? 

A.     Yes,  sir. 

Q.     What  were  they  ? 

A.  •  I  was  clerk  in  the  office, 

Q.     Of  what  company  ? 

A.     The  North  American  Steamship  Company. 

Q.  Were  you  ever  a  messenger,  or  transacting  any  business  be- 
tween him  and  Mr.  Hawes  ? 

A.     Yes,  sir. 

Q.     When  was  that  ? 

A.  As  near  as  I  can  recollect  it  must  have  been  about  1867  or 
1868. 
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Q.     What  was  the  nature  of  that  ? 

A.  Well  the  last  business  Mr.  Hawes  advertised  for  a  Superinten- 
dent. 

Q.     Let  me  ask  you  whether  he  advertised  in  his  own  name  ? 

A.  No,  sir,  he  did  not.  I  was  just  going  to  explain  that,  I  used 
to  see  the  advertisements  in  the  paper  signed  I.  W.  Bajmond,  and  to 
make  application  to  the  office,  and  I  thought  it  was  very  strange  that 
Mr.  Raymond  should  ask  for  a  Superintendent  and  he  told  me  that  it 
was  not  for  him,  that  I  would  see  eventually  who  it  was  for;  and  I 
found  out  it  was  for  Mr.  Hawes,  and  every  afternoon  he  would  take 
the  applications  and  put  them  in  a  package,  and  I  would  take  them  to 
Mr.  Hawes'  house,  provided  I  could  get  in,  and  give  them  to  him,  and 
I  would  sometimes  stay  there  about  three  quarters  of  an  hour. 

Q.  Did  you  ever  go  there  on  any  occasion  when  Mr.  Hawes  and 
you  had  a  talk  about  his  wife  ? 

A.  Well,  I  rung  the  doorbell  there  one  day  a  dozen  times,  and  no 
one  came  to  the  door,  and  I  was  about  going  away,  but  I  looked  up — 
and  I  saw  a  female  in  the  window;  and  I  thought  I  would  go  back 
to  the  house,  I  kept  ringing,  and  finally  a  lady  came  to  the  door. 
When  I  went  in  he  wanted  to  know  of  me  if  **  that  woman"  let  me 
in;  and  I  told  him  the  lady  let  me  in. 

Q.     Where  did  you  go  ? 

A.     To  Mr.  Hawes'  parlor. 

Q.     Who  opened  the  door  ? 

A.     I  afterwards  found  out  it  was  Mrs.  Hawes  herself, 

Q.  You  went  into  the  room  where  he  was  sitting  ?  What  did  he 
say? 

A.  He  wanted  to  know  what  I  wanted.  I  told  him  I  brought  let- 
ters from  Mr.  Raymond.  He  did  not  ask  me  for  them,  but  he  grabbed 
them  out  of  my  hand.  He  said,  **  they  are  trying  to  kill  me;"  but  I 
paid  no  attention  to  it,  knowing  he  was  rather  eccentric.  He  got  talk- 
ing to  me,  and  wanted  to  know  all  about  every  man  that  had  made  an 
application. 

Q.     What  did  he  say  about  the  woman  ? 

A.  Did  that  woman  open  the  door  for  you?  I  said  it  was  a  lady 
opened  the  door  for  me.  It  was  not  the  one  who  I  saw  in  the  window. 
He  asked  me  about  everbody.  I  said  I  didn't  know  about  these  appli- 
cants. I  only  knew  one  man  so  far  as  I  am  concerned,  whom  I 
would  recommend  if  you  were  to  ask  me.  He  said  I  don't  trust  any- 
body. Upon  that  there  was  some  gentleman  who  come  in  who  had 
some  business  connection  with  him  about  making  some  "bricks,  I  was 
sitting  there  in  his  office  waiting  if  he  wanted  to  sign  the  applications. 
It  took  two  or  three  minutes  time  I  thought  that  Mr.  Hawes  was  going 
to  club  him. 

Q.     What  did  he  do  and  say  ? 

A.  Something  about  trying  to  rob  him.  He  told  him:  '*  I  have 
made  no  contract  wilh  you  at  all;  I  have  merely  brought  a  sample." 
He  said  he  was  like  everj'body  else;  he  was  trj'ing  to  rob  him;  not 
alone  trying  to  rob  him,  but  trying  to  kill  him.  I  thought  it  was  no 
place  for  me  to  be,  and  I  got  up  and  asked  him  if  he  had  any  message 
to  send  on;  if  not,  I  would  go,  as  I  lited  down  on  North  Beach,  and 
it  was  a  long  ways;  and  he  said:  **  Well,  go  on;  go  down  to  North 
Beach,  and  stay  there." 

Q.  When  .he  said  to  you,  *  *  Did  that  woman  open  the  door  for 
you,"  what  was  your  answer  ? 
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A.     I  said  it  was  a  lady  opened  the  door  for  me. 

Q.     What  *did  he  reply  to  that  ? 

A.     '*Ahem!" 

Q.     That  is  all  he  said  ? 

A.    Yes,  sir. 

Q.  Did  you  go  there  at  any  other  time  when  you  had  a  conversa- 
tion with  him  about  that  subject  ? 

A.     About  the  applications  ? 

Q.     Yes,  sir;  or  Mrs.  Hawes  ? 

A.  No,  sir;  I  never  had  any  conversation  about  Mrs.  Hawes.  I 
didn't  know  her,  with  the  exception  of  one  day  when  I  went  there,  I 
think  she  was  coming  oiit  of  the  house  with  the  children. 

Q.  How  do  you  know  that  the  person  who  opened  the  door  for 
you  was  Mrs.  Hawes  ? 

A.  Some  one  told  me  there — a  man  who  had  charge  of  the  garden, 
or  fixing  up  something  outside.  He  remarked  to  me  that  it  was  a  hell 
of  a  place. 

Q.     What  ? 

A.  He  remarked  to  me  that  it  was  a  hell  of  a  place — some  man 
working  on  the  garden. 

Cross-Examination,  by  Mr.  Pratt — Q.  Do  you  know  Peter  Har- 
khis? 

A.     No,  sir.     I  may  know  the  man,  but  not  by  name. 

Q.  You  don't  know  that  he  was  the  man  who  remarked  that  that 
was  a  hell  of  a  place  ? 

A.     I  don't.     I  wouldn't  even  know  Mrs.  Hawes,  probably. 

Q.  Mr.  Hawes  had  known  Mr.  Kaymond,  I  suppose,  for  some  time 
prior  to  this  ? 

A.  I  think  he  has  known  him  ever  since  he  has  been  in  the 
country. 

Q.     Had  a  good  deal  of  business  with  him  ? 

A.     I  think  so,  sir. 

Q.  And  he  has  advertised  for  a  v{eek — persons  to  apply  at  the 
office  of  I.  W.  Raymond  &  Co.  ? 

A.  He  didn't  advertise;  the  advertisement  was  voided  the  same  as 
if  Mr.  Raymond  himself  was  making  the  application  for  superintendant 
of  a  large  estate. 

Q.     Mr.  Raymond's  name  signed  to  it. 

A.     Yes,  sir. 

Q.     Mr.  Raymond  understood  that,  didn't  he  ? 

A.     Understood  what  ? 

Q.  When  the  applications  came  there,  he  sent  them  over  to  Mr. 
Hawes  by  you  ? 

A.     Yes,  sir. 

Q.  Now  you  say  the  only  occasion  you  went  out  there  with  the 
package  of  letters,  Mr.  Hawes  grabbed  them  a^ay  from  you  without 
asking  for  them.  He  was  very  overbearing  and  rude,  wasn't  he,  in  his 
manner;  was  not  a  man  polite  and  gentle  ? 

A.     I  think  he  was  pretty  rough  at  times;  yes,  sir. 
,  Q.     Somebody  came  in  to  say  something  about  some  bricks? 

A.     Yes,  sir. 

Q.  What  was  the  conversation  about  the  bricks;  did  he  present  a 
biU  V 

A.     No,  sir;  he  presented  no  bill. 
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Q.    He  proposed  to  make  bricks  ? 

A.  It  seemed  to  me  as  though  he  made  a  proposition,  or  something 
of  that  kind,  to  make  them  for  him. 

Q.  Did  you  infer  from  the  conversation,  there  had  been  some  prior 
conversation  about  that  ? 

A.     No,  sir;  I  think  that  was  the  first  time — he  brought  two  bricks. 

Q.     He  brought  two  bricks  with  him  ? 

A.     Yes,  sir. 

Q.  And  in  the  course  of  the  controversy,  Mr.  Hawes  got  very 
much  excited.  You  say  you  thought  at  one  time  he  was  going  to  club 
the  brick  man.  What  induced  you  to  think  there  was  danger  of  that? 
Did  he  make  any  demonstration  that  way  ? 

A.     The  man  went  out  Very  fast. 

Q.     Did  Mr.  Hawes  tell  him  to  go  ? 

A.  No,  sir;  he  didn't  tell  the  man  to  go  out.  I  know  the  man — 
he  opened  the  door. 

Q.     How  long  did  this  interview  probably  last  ? 

A.  I  would  not  swear;  I  don't  think  that  he  was  there  over  three 
minutes. 

Q.     Very  soon  after  that  you  went  to  North  Beach  ? 

A.     Sir? 

Q.     Very  soon  after  that  you  went  to  North  Beach  ? 

A.     I  didn't  like  to  stay  there. 

Mrs.  L.  a.  Blanchard,  called  for  Contestant.     Sworn. 

Examined  by  Mr.  Barnes — Q.     Where  do  you  reside  ? 

A.     711  Taylor  street. 

Q.     Did  you  know  Mr.  Hawes  in  his  lifetime  ? 

A.     Never  until  I  was  requested  to  go  there. 

Q.     What  time  was  that  ? 

A.     It  was  about — it  was  the  first  week  in  January. 

Q.     In  1871  ? 

A.     Yes,  sir;  1871. 

Q.     Who  requested  you  to  go  there  ? 

A.     Mrs.  Ober  was  one  of  the  first. 

Q.     Did  you  go  there  as  a  nurse  ?       # 

A.     Yes,  sir. 

Q.     Had  you  ever  known  him  before  ? 

A.     Never. 

Q.     For  the  discharge  of  what  duty  did  you  go  there  ? 

A.  Well,  he  at  the  time  I  went  there  had  two  office  boys  and  a 
servant  in  his  family.  I  was  to  go  there  to  take  care  of  him  and  read 
to  him,  and  attend  to  some  writing  and  to  do  no  manual  service.  I 
first  objected  to  going  there,  as  he  was  a  married  man  and  had  a  wife, 
and  I  Imew  nothing  of  the  circumstances.  My  own  friends  advised  me 
to  go  there,  for  they  thought  I  could  get  along  with  him. 

Q.  When  you  went  there,  did  you  have  any  talk  with  him  about 
how  long  you  should  stay  ? 

A.  Not  at  all;  but  his  idea  was  that  I  would  remain  there  his  life- 
time. 

Q.     How  long  did  you  stay  ? 

A.     I  was  there  eight  days  from  the  ninth  of  January. 

Q.     Why  didn't  you  stay  there  all  of  his  lifetime  ? 

A.  The  first  three  days  before  I  went  there  he  talked  beautiful.  I 
judged — I  supposed  he  was  a  Christian  and  would  treat  me  as  a  Chris- 
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tian  woman.  After  three  days — the  first  three  days  I  was  there  he  was 
very  quiet  and  orderly,  and  I  think  the  first  of  his  becoming  any  other 
way,  I  spoke  one  evening  in  regard  to  his  wife  about  her  as  being 
agreeable  and  pleasant.  He  says:  **  Well,  I  do  not  think  so;"  and  ho 
went  on  and  told  me  that  she  was  not  an  educated  woman;  not  fit  to  go 
into  society  that  he  went  in,  and  he  named  over  a  number  of  different 
prominent  men  that  he  could  visit;  that  he  was  ashamed  of  her;  and  I 
never  spoke  of  Mrs.  Hawes  from  that  time.  From  that  time  he  began 
to  put  more  and  more,  manual  labor  upon  me,  and  the  last  night  I  was 
there  he  would  not  permit  me  to  come  into  his  room  at  the  call  of  his 
bell,  but  had  a  gentleman  to  go  and  stay  with  him.  He  took  one  of 
the  office  boys  in  his  room.  I  heard  the  bell  ring,  and  feeling  inter- 
ested, although  I  was  going  away  the  next  day,  I  stepped  to  his  door, 
and  he  spoke  up  to  me  and  said  that  he  had  no  use  for  me  at  all;  that  I 
could  leave.  , 

Q.  Did  he  have  any  conversation  with  you  with  reference  to  his 
own  greatness  ? 

A.     Yes,  sir.  » 

Q.     What  did  he  say  about  that  ? 

A.  There  was  a  great  deal  of  conversation  upon  that.  I  judged 
from  his  conversation  that  he  was  the  greatest  man  that  existed ; 
that  he  was  going  to  do  many  great  things;  I  could  not  enumerate  them. 

Q.     What  did  he  say  he  was  going  to  do  ? 

A.  He  told  me  of  different  institutions  that  he  was  going  to  found, 
and  he  said  that  he  thought  he  was  conferring  a  great  honor  or  a  great 
favor  upon  me;  that  I  would  be  there  at  his  deathbed,  which  he  often 
pictured  out,  and  whom  he  wished  to  be  there. 

Q.     What  did  he  mean  ? 

A.  He  said  that  the  time  was  coming  when  all  the  children  of  these 
institutions  he  was  instituting  would  cluster  around  me,  glad  to  hear 
anything  that  Horace  Hawes  had  said,  and  I  could  say  that  I  was  at  his 
deathbed.  He  named  many  men  that  were  to  be  there,  but  only  one 
I  can  remember;  that  was  Governor  Haight. 

Q.  He  said  that  he  wanted  Gov.  Haight  to  be  there,  and  see  him 
die? 

A.     Yes,  sir. 

Q.     In  his  last  hours  he  ifemed  others  ? 

A.     This  is  the  only  one  that  I  can  remember. 

Q.  He  was  picking  out  those  that  he  would  have  present  around 
him  when  he  died  ? 

A.     Yes,  sir,  that  he  would  have  around  him  when  he  died. 

Q.     You  say  he  pictured  his  death  to  you? 

A.  Merely  spoke  of  his  last  hours,  and  whom  he  wanted  to  be 
there. 

Q.     How  did  he  speak  of  his  last  hours  ? 

A.     No  particular  way;  he  seemed  willing  to  go. 
.    Q.     Did  he  talk  at  all  about  a  future  state  ? 

A.  Not  at  all;  before  I  went  there  he  spoke  in  regard  to  my  com- 
ing there.  He  wanted  me  to  come  on  Friday.  I  did  not  wish  to  come 
until  the  next  week.  I  said:  **Mr.  Hawes,  have  you  decided  whether 
you  want  me  to  come  or  not  ?"  He  spoke  in  a  very  kind  manner,  and 
says:  **If  I  am  alive  I  should  like  to  have  you  come,  but  life  is  uncer- 
tain, I  might  not  be  here."  And  I  made  the  remark  to  Mrs.  Ober  that 
the  monotony  of  the  sick  room  must  be  relieved  by  a  man  like  him,  in 
his  beautiful  spirit  and  condition. 
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Q.  And  he  continued  in  that  beautiful  state  until  you  mentioned 
Mrs.  Hawes  in  a  complimentary  way  ? 

A.     Yes,  sir. 

Q.     But  the  moment  you  spoke  well  of  her,  he  commenced  at  you  ? 

A.  Yes,  sir.  In  the  morning  as  he  wanted  egg-nog,  and  he  advised 
me  taking  one  too,  as  the  sick-room  was  rather  laborious,  and  the  con- 
finement---it  would  benefit  me. 

Q.     For  three  days,  that  was  ? 

A.     Yes,  sir. 

Q.     After  that,  did  he  suggest  that  beverage  ? 

A.     He  became  unbearable.     No;  he  didn't,  then. 

Q.  Do  you  remember  any  interviews  that  he  had  with  his  boy 
about  building  a  fire  ? 

A.     I  do,  sir. 

Q.     Won't  you  teU  it  ? 

A.  He  was  very  particular  about  the  thermometer.  It  must  be  at 
just  such  a  point.  I  was  very  particular  about  it.  One  evening  he 
called  the  office-boy  in,  and  wanted  him  to  make  a  fire >  and  he  came 
in  and  made  it  according  to  his  direction. 

Q.     How  did  he  tell  him  ? 

A.  He  made  it  according  to  his  directions — a  very  large  fire;  but 
it  was  not  a  cold  day,  and  I  saW  that  he  was  getting  very  warm,  and  I 
am  sure  I  was,  and  he  says — finally  l\e  talked  to  me. 

Q.     What  did  he  say  ? 

A.  He  spoke  to  me,  for  Jesus  Christ's  sake,  to  put  out  that  fire. 
He  thought  it  was  hotter  than  the  infernal  regions.  When  I  first  went 
there,  he  would  not  allow  me  to  make  fires;  but  after  these  three  days 
he  managed  to  have  me  make  them;  that  I  ought  to  know  better  than 
to  allow  a  boy  to  come  into  the  room  and  make  sc  fire. 

Q.  Did  he  ever  make  any  comparison  bet>veen  his  wife's  qualities 
and  his  own  ? 

A.     Yes,  sir. 

Q.     What? 

A.  That  he'w'as  far  superior  in  every  respect;  and  that  she  was  a 
bad  woman — not  fit  to  have  charge  of  his  children. 

Q.  AVell,  what  did  he  say  with  reference  to  her  as  compared  with 
him  as  to  benevolence,  selfishness,  and  those  qualities? 

A.  He  said  one  great  difference  between  them  was,  that  she  was 
all  selfishness,  and  he  all  benevolence. 

Q,  Do  you  remember  his  giving  you  any  instruction  with  relation 
to  the  curtains  of  the  windows  to  his  room,  and  what  transpired  after 
that? 

A.     I  do. 

Q.     What  was  that  ? 

A.  Every  day  he  kept  putting  more  and  more  upon  me.  In  the 
first  place,  the  boys  would  open  the  shutters  at  such  an  hour,  and  after 
that,  he  struck  the  bell,  and  gave  me  to  understand  the  first  thing  in  the 
morning  I  was  to  do  was  to  open  the  shutters,  and  raise  the  curtaiixs  at 
just  such  a  height.  I  did  this  for  two  mornings.  The  third  morning, 
I  was  about  doing  so,  when  he  screamed  out,  **  Don't  you  know  better 
than  to  raise  the  curtain  and  let  a  sick  man  see  the  fog  ?  "  I  thought 
I  would  remember  it  the  next  time.  The  next  morning  after  that,  I 
did  the  same  thing,  and  he  again  cried  out  to  me  and  wanted  to 
know  what  I  was  doing.     I  said  I  was  lowering  the  curtains,  so  that 
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you  shall  not  see  the  fog;  it  is  a  very  foggy  morning.  He  was  exas- 
perated, and  made  me  go  to  the  curtain  again;  and  twenty  times  I 
raised  and  lowered  it  to  get  it  at  the  right  condition;  and  if  I  could 
not  get  it  to  suit  him,  he  would  try  to  adjust  it  himself. 

Q.     At  this  time  was  he  confined  to  his  bed  ? 

A.  He  was,  partly.  He  rode  out  twice  during  the  days  I  was 
there,  and  he  was  able  to  get  up  and  dress  himself.  At  times  he  was 
violent;  at  times  I  should  suppose  he  could  live  but  a  little  time,  and 
he  would  become  entirely  exhausted. 

Q.  During  these  times  how  did  he  behave  himself,  with  reference 
to  personal  decency  ? 

A.  He  seemed  to  lose  all  regard  for  those  that  were  around  him. 
I  looked  upon  him  just  like  an  imbecile  child,  or  an  old  man  that  had 
lost  all  sense  of  propriety. 

Q.     Was  that  indecent  conduct  extreme  ? 

A.  No,  sir;  not  toward  me.  He  had  a  good  deal  of  company 
while  I  was  there,  which  I  was  very  glad  of,  because  it  gave- me  a  good 
deal  of  time  out  of  the  room,  and  he  was  then  closing  or  about  closing 
a  contract  for  his  new  house. 

Q.  How  was  he  with  regard  to  himself,  and  decency,  with  respect 
to  himself  ? 

A.     I  don't  think  he  had  any. 

Q.     Did  you  do  any  book-keeping  while  you  were  there  ? 

A.     I  did,  sir,  very  little. 

Q.     What  amount  of  money  did  you  handle  there  ? 

A.  He  gave  me  so  much  money  a  week;  but  there  was  some  when 
I  went  there,  in  the  drawer. 

Q.     How  much  ? 

A  I  could  not  tell  you  how  much.  A  book  had  been  kept  there 
before  I  came.  I  did  not  know  what  kind  of  a  man  I  was  dealing  with, 
and  I  did  not  balance  the  account.  When  I  was  going  away,  he  asked 
me  if  I  balanced  the  account,  and  I  told  him  I  did  not.  It  was 
seventy-five  cents  short,  and  it  was  taken  out  of  my  joay.  If  it  had 
been  five  or  six  dollars  it  would  have  been  the  same.  I  knew  the 
mistake  was  not  mine. 

Q.  What  was  his  demeanor  towards  you  with  respect  to  what  you 
did,  or  what  you  failed  to  do,  that  he  did  not  allow. 

A.  He  never  would  allow  me  to  give  a  reason.  If  I  was  going  out 
of  the  room  and  should  step  to  the  table  and  take  an3'thing  to  take  it, 
he  would  tell  me  to  go  away — he  did  not  want  any  false  steps  or  false 
motions  in  his  presence. 

Q.     How  often  did  he  talk  to  you  in  that  way  ? 

A.  Continually,  at  least  until  I  told  Mr.  Everett — I  had  been  there 
a  week,  and  that  day  he  was  out  to  ride — my  son  came  and  he  found 
me  weeping;  he  said  *'  mother,  why  do  you  stay  ?  "  I  told  him  **  I  am 
not  going  to."  I  told  Mr.  Everett  my  week  was  up.  I  tried  for  Mrs. 
Hawes'  sake  to  stay.  I  said  my  week  is  up,  and  I  never  submitted  to 
any  such  treatment  before,  and  said  I  could  not  stay.  Mr.  Everett 
said  I  was  doing  better  than  any  one  else,  and  I  must  try  to  stay;  the 
sick  room  had  been  cleaner,  etc.  He  agreed  himself,  to  pay  me 
twenty-five  dollars  a  week,  and  I  was  told  if  it  was  worth  more  I  should 
receive  it,  but  the  last  few  days  I  could  not  keep  any  servants. 

Q.     Why  not  ? 

A.  I  had  two  in  four  days.  A  different  nurse  would  come  there, 
and  I  would  talk  with  them,  and  think  they  were  just  what  I  would 
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want.  They  would  come  in  there,  and  have  a  talk  with  him,  and  one 
old  lady  came  out  crying.  He  hurt  her  feelings  very  much,  and  he 
said  to  me,  "  I  should  think  you  ought  to  have  known  better  than  to 
send  any  such  hag."  She  was  a  [very  nice-looking  old  lady.  I  thought 
perhaps  he  thought  I  was  not  earning  my  money,  but  that  he  wished 
to  put  more  upon  me.     He  didn't  hire  any  one. 

Q.  Did  he  ever  talk  with  you  at  all,  about  any  threat  of  injury 
to  him  ? 

A.  Well,  he  did.  The  first  thing  that  I  done  when  I  went  there 
was  to  relabel  all  the  bottles,  everything  that  was  there,  wines  that  had 
been  sent  him  by  different  parties,  relabeled  it  in  a  very  prominent 
hand,  showing  just  whom  the  wines  came  from,  and  among  others  was 
Mrs.  Ober's,  and  showing  what  they  were.  And  after  I  would  tell 
him  what  they  were,  he  would  want  to  see  himself,  and  after  I  had 
labeled  them,  he  went  to  look  at  them  himself,  and  asked  me  if  I  could 
read  it.     I  told  him  I  could. 

Q.  After  you  had  written  it,  and  put  it  on  the  bottl^  he  would  ask 
you  if  you  could  read  it  ? 

A.  Yes,  sir,  and  when  I  knew  what  it  was.  Then  at  one  time  he 
told  me  he  was  afraid  of  his  life,  and  was  afraid  that  I.  would,  do  some- 
thing to  put  him  out  of  existence.  He  repeated,  also,  that  he  told  Dr. 
•  Bennett  that  he  was  dying  from  starvation,  and  I  would  not  even  allow 
the  servants  to  go  out  and  buy  what  he  had,  but  I  went  out  myself  and 
bought  the  best  that  the  market  afforded. 

Q.    You  did? 

A.  Yes,  sir,  I  carried  it  to  him,  and  he  would  eat  it  from  three  to 
fiye  times  a  day.  heartily. 

Q.     So,  this  representing  that  he  was  starving — 

A.  I  think  he  did  that  when  he  was  surrounded  wiih  plenty,  Mrs, 
Ober  felt  gratified  to  think  I  went,  and  to  feel  that  he  was  cared  for. 

Q.     Mrs.  Blanchard,  how  did  he  sleep  at  night  ? 

A.  Very  well,  generally;  sometimes  he  would  be  wakeful,  and  ring 
the  bell  often,  and  at  other  times,  he  would  be  sleeping  so  still  and 
^uiet,  that  he  would  look  so,  that  I  would  get  up  and  go  to  his  room, 
and  find  him  sleeping — quietly  as  an  infant.  Sometimes  he  would 
make  a  great  noise  in  his  sleep,  and  when  he  was  still,  I  would  feel 
sometime  that  he  was  so  feeble,  that  he  might  die  in  the  night. 

Q.    Was  Mrs.  Hawes  ever  at  the  house,  and  taking  care  of  him  ? 

A.  Mrs.  Hawes — well,  there  was  a  person  there  when  I  went  there 
and  gave  him  my  letter  of  recommendation,  but  I  did  not  know  who 
she  was  at  the  time. 

Q.     Did  you  see  her  in  the  room  with  him  ? 

A.     She  was  not;  she  was  sitting  in  the  of&ce. 

Q.     In  the  office  ? 

A.     In  the  library. 

Q.     Where  was  he  ? 

A.     He  was  in  his  room  that  day,  dressed,  sitting  up. 

Q.     In  his  room  dressed,  and  she  was  in  the  other  room  ? 

A.     Yes,  sir. 

Q.     Doing  what  ? 

A.     Sitting  by  the  door,  doing  nothing. 

Q.     Just  waiting  on  him  ? 

A.     Like  a  person  wanting  to  go  into  a  room  to  see  another,  but 
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I  think  Mrs.  Ober  was  there  at  the  time,  or  she  came  up  and  recognized 
me,  but  I  did  not  recognize  her  until  she  spoke  to  me.. 

Q.    Then  you  went  in  to  see  Mr.  Hawes  ? 

A.    Yes,  sir. 

Q.  At  any  time  while  you  were  there  were  he  and  his  wife  together 
in  your  presence  ? 

A.  Mrs.  Hawes  went  away;  and  I  was  told  that  she  was  turned 
out  of  doors. 

Q.  Never  mind  what  you  were  told.  Did  you  see  them  together 
at  any  time  ? 

A.     I  did,  sir;  but  not  at  that  time.  ^ 

Q.     When  was  that  that  you  saw  them  together  ? 

A.  It  was  when  I  was  going  away,  I  had  been  there  a  week,  and  when 
Mr.  Hawes  calne  in  from  his  hde;  I  told  him  I  was  going  away.  He 
said  to  me,  '*I  don't  want  you  any  longer."  He  says,  **  how  long  have 
you  been  here  ?  "  and  I  was  a  little  over  a  week;  then  he  says,  **  you 
must  stay  your  day  out,  every  hour."  Then,  as  heu  had  failed  to  get 
any  one  to  come  and  stay  with  him,  he  either  telegraphed  or  sent  for 
her,  and  she  came  the  next  day.  And  at  different  times,  every  time 
she  had  an  opportunity,  she  sent  him  nice  things,  and  that  time  she 
came  and  met  him  very  pleasantly,  and  brought  him  some  things. 

Q.     How  did  he  behave  toward  her  ? 

A.  I  didn't  see  them  together;  I  was  out  of  the  room,  as  I  was 
getting  ready  to  go  away,  and  she  was  preparing  food  for  him. 

Q.  What  day  was  it  that  he  said  he  was  afraid  you  would  put  him 
out  of  the  world  ? 

A,     I  think  I  had  been  there  about  five  days. 

Q.  What  led  him  to  make  such  a  remark  as  that.  Did  you  make 
any  attempt  upon  his  life  ? 

A.     I  didn't  do  anything  at  all,  sir. 

Q.  What  was  it  that  led  him  to  lAake  such  a  speech  as  that;  can 
you  form  any  idea  ? 

A.  As  near  as  I  can  account  for  it,  I  have  supposed  it  was  on  ac- 
count of  the  bottles  of  medicine  I  gave  him,  because  he  was  very  mucl^ 
afraid  when  I  gave  it  to  him;  and  I  would  always  have  to  look  two  or 
three  times.  I  had  the  bottles  in  just  such  places,  and  then  I  would 
have  to  make  a  very  careful  examination  to  be  sure  I  was  right. 

Q.  In  what  connection  was  it  that  he  said  that  he  was  afraid  of  his 
life  at  your  hands.    How  did  he  come  to  make  that  remark  ? 

A.  I  don't  remember,  sir,  what  I  was  doing.  I  was  preparing 
then  to  go  away,  when  he  seemed  to  be  exasperated. .  He  thought  I 
hesitated  about  going  out  of  the  room  when  I  was  going  to  give  him  the 
medicine,  and  he  was  very  much  afraid.  He  would  not  use  anything 
but  a  pewter  spoon.  I  had  a  silver  one,  but  the  pewter  spoon  was 
taken  out  of  the  room;  and  I  started  to  go  out  for  it,  and  he  thought 
I  was  a  little  confused.  He  seemed  to  think  that  I  didn't  know  what 
I  was  about.  He  says:  "  I  am  afraid  at  any  time  or  moment  you  may 
do  something  (or  anything)  to  take  my  life."  I  think  that  was  the 
reason,  because  he  thought  I  didn't  know  what  I  was  doing. 

Q.  Did  you  notice  any  difference  in  his  manner,  and  conduct,  and 
language,  when  you  were  alone  with  him,  and  his  conduct  and  manner 
when  any  of  those  gentlemen  that  he  was  proposing  to  make  trustees 
or  otherwise  of  his  benevolent  schemes,  were  there  ? 

A.     I  did  not;  I  always  withdrew.     I  don't  know  how — 

Q.     How  long  have  you  been  nursing  ? 
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A.  I  have  followed  it  for  the  last  three  years,  or  so.  I  never  fol- 
lowed it  at  home,  although  1  have  always  been  with  sickness  in  my 
own  family,  and  with  relatives;  in  any  case^  they  would  always  send 
for  me.  But  I  had  never  done  it  for  pay  until  I  nursed  a  lady,  at  her 
request,  at  the  Cosmopolitan  Hotel.  I  was  housekeeper  there  for  seven 
months.     Since  then  I  have  followed  it — not  steady. 

Q.     Have  you  ever  had  anything  to  do  with  insane  people  ? 

A.     I  have  had  two  instances. 

Q.     In  what  way  ? 

A.  One  was  a  lady  that  was  pronounced  crazy,  but  not  violent, 
with  the  excej^tion  of  to  her  own  immediate  family;  and  they  wanted  me 
to  go;  they  thought  that  I  could  control  her.  They  wanted  me  to  go 
and  se6  what  I  could  do  with  her;  they  thought  she  would  be  milder 
with  me.  I  was  there  a  week,  and  she  was  very  quiet  all  of  the  time; 
I  could  control  her  perfectly.  At  the  expiration  of  the  week,  her 
brother's  wife  thought  she  had  been  so  quiet — 

Q.     [Interrupting.]    Without  going  into  the  details^ of  that  case — 

A.  [Continuing.  ]  She  thought  at  the  expiration  of  this  week  she 
would  go  into  her  presence  to  see  what  the  change  would  be;  and  she 
immediately  seized  her  by  the  throat,  was  very  violent,  and  I  had  to 
separate  them,  to  save  her  life. 

Q.     Where  ? 

A.     In  Boston. 

Q.  And  in  another  cas&  you  say  you  had  charge  of  some  one 
insane  ? 

A.  Yes,  sir;  I  had  charge  of  a  cousin  of  mine  that  was  injured. 
His  wife  was  sick,  and  not  able  to  be  with  him,  and  by  the  request  of 
the  physician,  I  left  my  own  family  and  went  to  him.  He  was  under 
Dr.  Buckalew,  and  he  would  be  violent  with  different  nurses;  and  he 
would  have,  perhaps,  two  watchers.  He  would  be  very  violent;  but  I 
had  perfect  control  of  him.    He  afterwards  went  to  the  Insane  Asylum. 

^  From  your  experience,  and  what  you  observed  and  saw  of  Mr. 
Hawes  while  you  were  there,  did  you  or  not  form  any  opinion  with 
reference  to  Ins  mental  condition  ? 

A.  I  thought  he  was  the  worst  person  to  get  along  with  that  I  had 
attempted  to. 

Q.  I  mean  with  reference  to  his  being  of  sound  mind  or  the 
reverse  ? 

A.  I  think  he  could  not  be  of  very  sound  mind,  to  do  a  great 
many  things  that  he  did,  I  thought  that  he  imagined  a  grei^t  many 
things  that  were  not  so. 

Q.  What  did  you  think — did  you  form  any  opinion  in  reference  to 
his  being  an  insane  or  crazy  man  ? 

A.  I  thought  he  acted  as  though  he  was  crazy,  or  more  than  that. 
He  didn't  seem  to  know,  or  show  any  reason  with  regard  to  certain 
things. 

Q.     What  things  do  you  allude  to  ? 

A.  Well,  I  don't  know  of  anything,  any  more  than  I  have  related 
to  you.  It  seemed  to  me  that  if  he  had  any  reason,  he  could  appreciate 
what  was  done  for  him. 

The  Coubt — I  suppose  you  will  hardly  finish  the  cross-examination 
before  one  or  two  o'clock.  We  will  adjourn  until  Monday  next,  at  two 
o'clock.  The  ordinary  business  of  the  Probate  ^i^  require  attention 
Monday. 
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SIXTH    DAY. 

Monday,  November  20th,  1871. 

Cross- Examination  of  Mrs.  Blanchard  by  Mr.  Pratt — Q.  You 
were  there  at  Mr.  Horace  Hawes'  house  the  first  week  in  January,  I 
think  you  said  ? 

A,    I  went  there  the  ninth. 

Q.  You  went  there  the  ninth  of  January;  what  time  did  you  leave 
there  ? 

A.    I  was  there  eight  days. 

Q.     Did  he  discharge  you,  or  did  you  leave  his  employment  ? 

A.  Before  I  went  there  I  was  told  that  he  might  discharge  me 
three  or  four  times  a  day,  but  not  to  mind  him.  The  Monday  I  had 
been  there  just  a  week,  and  he  had  been  out  to  ride,  and  I  told  Mr. 
Everett  that  I  could  not  stay — ^when  he  came  home  I  told  him  I  could 
not  stay.  He  said:  "  very  well,  I  don't  want  you  to;  I  have  no  use  for 
you  at  all."    I  told  him  I  would  go. 

Q.     You  first  introduced  the  subject  of  going  away,  then  ? 

A.  Yes,  sir;  at  times  he  had  said,  ''  you  may  go,  and  I  will  get 
somebody  else,"  which  I  took  no  notice  of,  and  he  would  recall  what  he 
said  and  ask  me  to  stay. 

Q.     He  required  you,  however,  to  stay  the  balance  of  that  day  ? 

A.  He  required  me  to  stay  the  balance  of  that  day,  as  I  had  com- 
menced. 

Q.  About  what  time  of  day  was  it  when  he  returned  from  the  ride, 
and  you  informed  him  you  were  going  away  ? 

A.     It  was  about  noon. 

Q.     Did  he  pay  you  for  your  full  time  ? 

A.     With  the  exception  of  the  seventy-five  cents  he  had  deducted. 

Q.  In  your  direct  examination,  Saturday,  you  stated  that  ^ou 
looked  upon  him  as  an  imbecile  child,  or  an  old  man.  What  do  you 
mean  by  saying  that  you  looked  upon  him  as  an  old  man,  that  had  lost 
his  senses? 

A.     Well,  in  the  manner  in  which  he  spoke  to  me,  and  what  I ' 
would  do  for  him — indelicacy. 

Q.  Do  you  mean  to  say  that  his  reasoning  faculties  were  gone; 
that  he  didn't  understand  ? 

A.  I  think  when  he  was  opposed  his  reason  seemed  to  forsake 
him. 

Q.  When  he  was  opposed,  his  reason  seemed  to  to  forsake  him. 
How  was  he  at  other  times  ? 

A.  I  think,  in  regard  to  the  fact  of  speaking  of  his  wife,  I  think 
he  was — I  would  call  him  a  monomaniac  in  regard  to  his  family.  I 
think  BO  far  as  I  know,  in  regard  to  business  transactions,  he  might  be 
very  accfurate;  although,  the  last  day  I  was  there,  he  didn't  wish  me 
to  keep  any  more  accounts.  He  said  he  would  look  out  for  them  him- 
self; that  he  would  perform  that  himself;  he  didn't  wish  me  to  do  qo 
any  longer. 

Q.  Did  not  he,  all  the  time  you  were  there,  himself  supervise  in 
detail  the  household  arrangements  and  expenditures  ? 

A.  He  did  not^  at  all.  He  gave  me  the  money,  and  gave  it  to  me 
liberally  when  I  first  went  there.     He  told  me  if  I  would  answer  his 
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requirements  while  he  lived,  I  need  not  make  any  further  provision  for 
my  future;  I  was  provided  for. 

Q.     He  gave  you  the  money  to  provide  for  household  expenditures  ? 

A.     Yes,  sir.  • 

Q.     Did  he  require' from  you  an  exact  account  of  these  expenditures? 

A.    Not  until  I  left. 

Q.     Did  he  when  you  left  ? 

A.     He  did. 

Q.     Did  you  exhibit  the  account  to  him  ? 

A.  I  did  not;  I  gave  it  to  Mr.  Everett,  and  settled  with  Mr. 
Everett. 

Q.  * .  Do  you  know  whether  he  examined  the  account,  or  not  ? 

A.     I  do  not. 

Q.  You  only  know  the  result — that  he  claimed  that  there  was  a 
balance  of  six  bits  unaccounted  for  ? 

A.     There  was,  between  Mr.  Everett  and  myself. 

Q.  During  the  eight  days  you  were  there,  what  portion  of  the  time 
did  you  spend  in  Mr.  Hawes'  room  ? 

A.  Well,  I  spent  a  great  deal  of  time  out  of  his  room,  which  gave 
me  recreation,  on  account  of  visitors,  having  so  much  company,  and 
closing  the  contract  for  his  house;  oUierwise  I  could  not  have  staid  my 
eight  days  out. 

Q.  Did  you  ordinarily  remain  in  his  room  when  nobody  else  was 
there? 

A.  I  did  the  first  three  days;  but  the  last  part  of  the  time  I  had 
no  help  in  the  kitchen,  and  I  had  to  get  along  by  myself.  I  was 
required  to  cook  his  food,  and  do  other  little  things  that  he  thought  it 
took  me  a  good  while  to  do. 

Q.  During  these  three  days,  did  you  and  Mr.  Hawes  have  any 
conversatioi^  on  any  other  subject  than  that  of  his  wife,  or  the  disposi* 
tion  of  his  property  ?  • 

A.     No,  sir;  I  didn't  speak  of  his  wife  during  the  first  three  days. 

Q.  No;  but  did  you  talk  to  Mr.  Hawes  on  any  subject  during 
those 4Airee  days? 

A.     I  did  not — nothing  particularly. 

Q.    Did  he  talk  to  you  much  ? 

A.  Not  much.  At  times  he  seemed  to  rest  a  great  deal,  and  he 
said  he  felt  better  than  he  had  for  soi^e  time.  He  said  he  was  resting 
very  quietly. 

Q.  You  remarked  that  he  was  engaged  at  that  time  in  contracting 
for  building  of  the  house  ? 

A.     Yes,  sir. 

Q.  Was  there  any  one  there,  during  the  time  you  were  there,  to 
discuss  that  matter,  or  that  came  about  there  on  business  With  him  ? 

A.    Yes,  sir;  there  was. 

Q.    Were  you  present  at  any  of  the  interviews  ? 

A.     Not  only  as  I  would  pass  in  and  out.      I  always  left  when  any 
one  came. 
,    Q.     How  did  he  seem  to  be  in  regard  to  that  ? 

A.    Very  exacting. 

Q.     Was  he  conducting  the  business  with  his  agent  ? 

A.  He  seemed  to  be;  yes,  sir;  but  said  he  was  in  hopes  to  get  out 
of  it  soon,  and  rest.  Therefore  I  looked  for  better  times^  instead  of 
worse. 
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Q.  Do  you  know  of  his  transacting  any  business  during  the  time 
that  you  were  there  ? 

A.     I  do  not,  sir;  nothing  particular. 

Q.     Did  you  know  of  his  writing  any  letters  ? 

A.  I  gave  him — ^I  think  he  wrote  once  to  his  wife;  I  gave  him  the 
pen  and  ink  once — once  in  a  while  I  would  write  a  little  for  him,  an 
order  for  something,  and  he  always  wished  me  particularly  to  have  me 
say  "  Hon.  Horace  Hawes." 

Q.  Did  you  read  the  orders  over  to  him  after  you  had  written 
them  ? 

A.     Always. 

Q.     Did  he  ever  connect  any  of  them  in  any  particular  ? 

A.  I  think  as  a  general  rule — ^I  think  he  said  that  is  right.  He 
had  told  me  plainly  before  I  wrote  them. 

Q.  He  gave  you  full  instructions  then,  in  all  cases  before  you 
wrote  orders  or  letters  ? 

A.     Yes,  sir. 

Q.  After  you  had  written  them  he  examined  them  caiefuUy  and 
pronounced  them  correct  ? 

A.  I  would  read  them  over  to  him,  and  he  would  say:  *'  go 
ahead." 

Q.  Do  you  recollect  what  any  of  these  orders  were  for,  or  to  whom 
they  were  addressed  ? 

A.  I  don't  remember,  with  the  exception  of  sending  for  a  bottle 
of  wine;  I  don't  remember.  There  would  be  little  orders  that  were 
sent  by  the  boys. 

Q.  Do  you  remember  of  his  drawing  any  checks  while  you  were 
there  ? 

A.    I  do  not,  sir. 

Q.  Do  you  know  of  his  drawing  up  any  papers  of  any  kind  or 
character,  farther  than  you  have  already  stated  ? 

A.     I  don't,  sir. 

Q.  What  was  his  condition  ordinarily,  at  times  when  no  mention 
was  made  of  his  family  affairs,  or  his  wife  ?  • 

A.  He  varied;  *ru]es  that  he  would  make  for  me  to  go  by  to-day, 
the  next  day  were  of  no  account,  and  then  he  would  get  exasperated, 
and  say  he  might  as  well  take,  care  of  himself,  and  that  I  didn't  know 
anything;  didn't  understand. 

Q.  But  during  all  that  time  he  was  very  precise  and  exacting  in 
the  transaction  of  all  his  business? 

A.  Well,  yes;  but  his  mind  changed  so  irom  one  day  to  another 
that  one  would  hardly  know  what  to  do;  that  was  what  convinced  me? 

Q.     State  to  the  jury  some  one  instance  of  those  changes? 

A.  Well,  I  don't  know  that  I  can  call  up  anything  now;  I  could 
probably  by  thinking,  but  I  cannot  think  of  any  one  thing.  It  was  in 
everything  that  I  would  do  for  him,  he  was  continually  changing. 

Q.  During  the  first  three  days  you  were  there,  while  he  talked  so 
beautifully,  and  you  thought  he  was  a  Christian  gentleman,  he  was 
generally  very  calm  and  quiet,  wasn't  he  ? 

A.  Yes,  sir,  so  I  thought.  He  always  wanted  me  to  be  sure  to 
have  the  crucifix  under  his  head.  I  tried  to  an-ive  at  the  point  whether 
he  was  a  Catholic  or  Protestant. 

Q.     Did  you  ascertain  ? 

A.     I  did  not. 


THE  HAWES'  WILL  CASE.  151 

Q.  Did  his  condition  in  that  respect,  for  those  three  days,  continue 
Tery  much  the  same,  except  yhen  you  talked  about  his  wife  ? 

A.  No,  sir,  he  was  worse  the  next  da^  I  didn't  talk  to  him  about 
his  wife  after  that  first  conversation. 

Q.  What  occurred  the  next  daj  ?  What  occurred  on  the  fourth 
day? 

A.  I  don't  know  of  anything  particular,  except  the  general  routine 
of  being  with  a  person  in  a  sick  room,  giving  him  his  food. 

Q.     What  do  you  mean  by  saying  he  was  worse  after  that  ? 

A.     Irritable  and  cross. 

Q.     He  still  seemed  to  understand  everything  he  was  doing  ? 

A .     Yes,  sir,  with  the  exception  of  excitement. 

Q.     What  occurred  on  the  fifth  day,  if  anything,  particular  ? 

A.  I  could  not  tell  you  any  more  than  I  could  on  the  fourth,  noth- 
ing special;  it  was  only  general. 

Q.  All  you  mean  to  say  is,  that  he  was  generally  irritable,  change- 
able, and  fickle? 

A.     Very. 

Q.  Difficult  to  get  along  with,  and  that  when  opposed  or  resisted, 
he  became  very  passionate  ? 

A.     Yes,  sir. 

Q.     Doesn't  that  express  about  the  whole  matter  ? 

A.     Yes,  sir. 

Q.  Do  you  recollect  the  name  of  the  gentleman  who  was  there,  in 
regard  to  the  building  of  his  house  at  Bedwood  City  ? 

A.  I  could  not  tell  you  his  name,  although  I  have  seen  him  pres- 
ent here. 

Q.     Was  he  there  more  than  once  during  your  stay  there  ? 

A.     Yes,  sir,  he  was  there  a  number  of  times. 

Q.     He  was  there  a  number  of  times,  on  different  days  ? 

A.     Yes,  sir. 

Q.     Did  he,  on  each  of  those  days,  have  interviews  with  Mr.  HaWes  ? 

A.     Yes,  sir,  he  was  always  admitted. 

Q.     Was  any  one  else  present  during  these  interviews  ? 

A.  I  could  not  tell  you,  generally  there  was  only  the  per80n^-K)ne 
at  a  time. 

Q.  He  treated  you  then  with  a  great  deal  of  kindness  and  atten- 
tion, and  with  egg-nogg  also,  until  you  mentioned  the  name  of  his 
wife;  was  that  so,  Mrs.  Blanchard? 

A.     Yes,  sir. 

Q.  After  that  did  he  continue  to  treat  you  in  about  the  same  way, 
except  that  he  required  more  manual  service  of  you  ? 

A.  Well,  the  first  thing  he  did  the  next  morning  was  to  discharge 
my  servant.  She  went  in  to  see  him  and  came  out  crying,  and  she  said 
that  he  didn't  want  her,  and  had  discharged  her;  and  Uiat  brought  a 
great  deal  upon  me. 

Q.    Did  ne  assign  any  reason  for  discharging  the  servant  ? 

A.  He  said  she  could  not  cook  to  suit  hun,  and  he  would  not  have 
hpr  around  the  house. 

Q.  Then  you  had  to  perform  the  duties  which  that  servant  had 
been  performing  before  ? 

A.     Yes,  sir* 

Q.    Were  there  any  other  servants  in  the  house  ? 

A.    No,  sir;  except  the  two  office  boys. 
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Q.     Except  two  office  boys  ? 

A.  They  were  to  assist  about  the  £res;  and  I  then  had  to  build 
the  fires  and  do  other  things. 

Q.  Did  he  employ  or  prociire  other  servants  during  your  stay 
there? 

A.  No,  sir,  he  did  not.  There  was  a  number  came  there  but 
there  was  not  any  of  them  that  would  remain.  They  would  come  out 
^nd  say  that  he  had  not  engaged  them. 

Q.  Did  you  ever  have  any  conversation  with  him  on  the  subject  of 
religion,  during  your  stay  there  ? 

A.'    Well,  nothing  very  satisfactory. 

Q.     Did  you  converse  with  him  on  that  subject  ? 

A.  Yes,  sir;  the  same  as  I  would  with  any  sick  person  that  I 
thought  near  the  approach  of  death. 

Q.     Did  he  talk  reasonably  upon  that  subject  ? 

A.  Well,  sometimes  he  would  not  be  disposed  to  say  any  thing, 
and  of  coui*se  I  would  not  annoy  a  sick  person  with  talking  with  them 
anyway. 

Q.  Did  he  ever  say  anything  which  you  considered  unreasonable, 
on  that  subject  ? 

A.  Yes,  sir,  I  think  he  did.  One  time  he  swore  and  cursed  the 
ministers,  and  the  next  time  he  would  swear  and  curse  the  Eomau 
Catholics,  and  he  would  tell  me  if  Bishop  Alemany  and  the  Sisters 
e^ane  not  to  admit  them.  And  the  Sisters  came  to  see  him,  and  he 
would  not  admit  them,  but  he  admitted  Bishop  Alemany. 

Q.     Did  you  consider  that  evidence  of  insanity  ? 

A.  I  considered  him  changeable  all  through,  very  unlike  any 
person  I  had  ever  met.  He  had  a  wild,  unnatural  look  about  his  eyes 
at  times. 

Q.  You  say  that  he  always  became  very  excited  when  mention  was 
made  of  his  wife;  did  he  also  become  excited  when  discussing  religious 
matters  ? 

A.  Well,  I  didn't  talk  with  hxtn  on  it;  when  he  would  rest,  I  was 
always  disposed  to  let  him  rest,  and  glad  of  it. 

Q.     He  rested-  tlie  most  of  the  time,  didn't  he  ? 

A.  He  rested  very  well  nights,  but  I  don't  think  he  ever  slept  in 
the  daytime. 

Q.  What  portion  of  the  time  did  he  rest  quietly  dui:ing  the 
day,  when  not  asleep  ? 

A.  Well,  he  had  company  most  of  the  time  through  the  day.  The 
larger  part  of  the  time  he  had  company  during  the  day,  at  that  time. 

Q.     Did  you  know  any  of  the  persons  who  called  on  him  ? 

A.     Yes,  sir. 

Q.     Who  were  they  ? 

A.  Dr.  Stebbins,  the  Rev.  Mr.  Lathrop,  Mr.  Hall,  Washington 
Bartlett — well,  a  number  of  others — I  don't  know  their  names. 

Q.  Were  you  ever  present  during  any  of  the  interviews  with  these 
persons? 

A.  No,  sir;  I  always  withdrew,  unless  he  struck  his  bell  for  me; 
if  he  wanted  me,  he  would  strike  his  bell. 

Q.     What  was  his  custom  in  regard  to  lights  burning  in  the  room  ? 

A.     The  gas  used  to  burn  lowly—  a  little,  very  little. 

Q.     All  night  ?  . 

A.     Yes,  sir.  • 
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Q.     By  his  direction  ? 

A  Yes,  sir;  and  sometimes  he  would  want  it  quite  light,  and  then 
again  he  would  want  it  almost  total  darkness.     He  varied. 

Q.     Was  Mrs.  Hawes  there  when  you  first  went  there  ? 

A.  She  was  not,  sir.  She  was  there  when  I  first  went  to  see  him 
about  making  an  engagement,  but  it  was  nearly  a  week  after  that 
before  I  went  to  remain. 

Q.     When  you  went  to  remain,  was  she  there  ?  .         . 

A.     She  was  not. 

Q.     When  did  she  first  make  her  appearance  ? 

A.  After  I  told  him  that  I  could  not  stay  any  longer,  and  he  told 
me  not  to  stay,  he  either  telegraphed  or  sent  for  her  by  letter,  and  she 
came  immediately. 

Q.  She  came,  then,  on  the  same  day  on  which  you  went  away  from 
there? 

A.     Yes,  sir. 

Q.     You  have  been  about  sick-rooms  considerably,  have  you  not  ? 

A.     Yes,  sir;  I  have  been  fai^iliar  with  them  all  my  life. 

Q.  Is  there  anything  unusual  in  the  fact  of  keeping  lights  burning 
lowly,  or  not,  in  the  sick-room  ? 

A.     I  didn't  consider  that  unusual;  no,  sir. 

Q.  Is  there  anything  peculiar  about  the  lights  there  ?  Were  they 
the  ordinary  gas  lights  ? 

A.     Yes,  sir;  they  had  no  peculiarity  in  that  respect. 

Q.  Did  you  see  Mrs.  Hawes  in  the  presence  of  her  husband  at  all 
while  you  were  there  ? 

A.     I  did,  when  she  first  came. 

Q.  How  did  they  meet  ?  Was  Mr.  Hawes  in  the  house  at  the 
time  ? 

A.     Very  pleasantly — he  was  in  bed. 

Q.     She  went  into  his  room,  did  she  ? 

A.     Yes,  sir. 

Q.     You  were  there  at  the  time  ? 

A.     Yes,  sir. 

Q.     What  transpired  between  fhem  while  you  were  there  ? 

A.     She  went  up  and  spoke  to  him  very  kindly. 

Q.     Did  he  make  any  response  at  the  time,  at  ^  ? 

A.     I  don't  think  he  did. 

Q.     Did  he  look  at  her  ? 

A.     I  could  not  tell  you,  sir. 

Q.    You  don't  know  whether  he  looked  at  her  or  not? 

A.     I  think  that  he  did  not;  I  don't  think  he  moved. 

Q.     Did  he  speak  at  all,  while  you  were  there  ? 

A.     I  did  not  hear  him. 

Q.     How  long  did  you  remain  after  Mrs.  Hawes  came  in  ? 

A.  She  came  in — I  think  I  went  away  in  the  afternoon,  and  she 
came  in  the  afternoon,  as  near  as  I  can  remember. 

Q.  Aside  from  being  nervous,  irritable  and  cross,  don't  you  believe 
Mr.  Hawes  was  just  as  rational  on  every  subject  except  his  wife,  as 
peqple  ordinarily  are  ? 

A.  Well,  I  think  people  ordinarily  are  not  as  changeable  and 
fickle  as  Mr.  Hawes.  They  make  a  will  one  day  and  that  will  serve 
them  for  the  next,  if  they  have  reason. 

Q.  Then  it  is  from  that  fact  that  you  reached  the  conclusion  that 
he  had  lost  his  senses? 
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A.  In  a  measure  I  think  at  times  he  scarcely  knew  what  he  was 
about. 

Q.  What  I  want  to  get  at  is  what  brought  you  to  that  conclusion  ? 
Have  you  stated  in  the  course  of  your  examination,  direct  and  cross, 
all  of  the  facts  and  circumstances  upon  which  your  conclusion  is 
based  ? 

A.     I  think  I  have,  sir. 

Q.     Have  you  ever  made  a  study  of  insanity  ? 

A.     I  never  have  sir. 

Q,    You  never  have  practiced  medicine  ? 

A.    No,  sir. 

Q.  Have  you  ever  nursed  or  waited  upon  any  other  sick  person 
suffering  from  the  same  disease? 

A.  I  have  never  waited  upon  a  sick  gentleman  before;  with  *the 
exception  of  a  cousin  of  mine  at  home. 

Q.     What  was  his  disease  ? 

A.     He  was  crazy. 

Q.  Mr.  Hawes,  then,  is  the  only  sick  gentleman,  except  this  insane 
person,  that  you  ever  waited  upon  ? 

A.  Yes,  sir;  I  have  devoted  my  life  to  women — sick  ladies,  since 
I  have  been  in  San  Francisco,  and  for  ten  months  I  was  matron  of  the 
San  Francisco  Female  Hospital;  consequently  I  know  very  little  of  men. 

Q.  Did  you  ever  wait  upon  or  nurse  a  sick  woman  whose  disease 
was  chronic  consumption  ? 

A.     I  have,  sir;  some  very  trying  cases. 

Q  Did  you  observe,  and  have  you  observed  in  those  cases  particu- 
larly the  effect  of  the  disease  upon  the  nervous  system  ? 

A.    Yes,  sh". 

Q.     What  is  the  general  effect  ? 

A.     Very  nervous;  irritable. 

Q.  Extremely  sensitive,  are  they  not,  about  changes  of  heat,  and 
cold,  and  damp,  etc.? 

A.     Yes,  sir. 

Q.  There  was  nothing,  then,  in  the  case  of  Mr.  Hawes,  in  that 
respect,  different  from  an  ordinary  case  ? 

A.     Entirely  different. 

Q.     Now,  just  explain  to  the  jury  wherein  that  difference  consisted. 

A.  Well,  I  never  saw  a  person  but  what  I  could  please  them, 
satisfy  them — do  everything  as  they  requested  me  to,  and  overcome 
their  little  nervous  irritability. 

Q.  What  you  mean  to  say  is  that  Mr.  Hawes  was  more  nervous 
and  difficult  to  please  than  any  other  person  you  ever  attended  ? 

A.     Yes,  sir. 

Q.  You  stated  in  your  direct  examination  that  he  had  no  personal 
decency  or  modesty  about  him.  State  to  the  jury  what  he  did,  what 
he  said,  upon  which  you  based  that  opinion  or  conclusion.  I  ask  you 
what  he  said  or  did,  from  which  you  draw  the  conclusion  that  he  had 
no  personal  modesty  or  decency  ? 

A.     The  manner  that  he  spoke  to  me« 

Q.     His  language  ? 

A.     Yes,  sir. 

Q.     Was  it  profane  ? 

A.     Yes,  sir. 

Q.     To  what  extent  ? 
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A.  Well,  I  could  not  utter  the  oaths  that  I  have  heard  him  utter; 
neither  could  I  remember  them  to  swear  they  were  just  as  he  uttered 
them .  But  I  kno^  they  were  shocking  to  me,  for  I  had  never  heard 
anything  of  the  kind. 

Q.     Was  that  often  ? 

A.     Yes,  sir;  very  often. 

Q.     On  what  occasions  would  he  make  use  of  profanity  ? 

A,     Oh,  well,  on  different  occasions. 

^Q.     Well,  state  one  of  them.     What  was  the  occasion  of  his  being 
profane  to  you  the  first  time  he  was  profane  ? 

A.     It  was  continual  profanity  for  the  smallest  thing. 

Q.     It  had  a  beginning  somewhere. 

A.     It  had  a  beginning,  but  no  end. 

Q.  What  had  you  done  that  made  him  swear  at  you  the  first 
time? 

A.     I  could  not  tell  you  any  more,  sir. 

Q.  Can  you  state  in  any  instance,  what  you  have  done  or  said, 
which  made  him  swear  at  you  ? 

A.  I  could  not;  nothing  more  than  what  I  was  doing  in  any  other 
sick  room,  where  it  would  be  acceptable  to  people,  but  it  would  not  be 
so  to  him. 

Q.     Was  his  language  also  vulgar  and  obscene  ? 

A.  It  was  at  times.  His  very  mannen  of  speaking  was  indelicate; 
at  least,  I  considered  it  so;  another  might  not. 

Q.  That  is  what  you  mean  then  by  saying  that  he  was  personally 
indecent  ? 

A.     Yes,  sir,  and  the  manner  he  ordered  me  to  do  things. 

Q.  Did  you,  during  your  stay  there,  hear  him  using  profane  or 
vulgar  language,  to  any  one  else  ? 

A.  There  was  not  generally  any  one  else  in  the  room  when  I  was 
there;  he  never  would  have  but  one  there  at  a  time. 

Q.     In  speaking  of  any  one  else  then  ? 

A.  Yes,  sir,  very  often.  He  was  always  swearing  about  somebody; 
he  seemed  to  think  every  one  was  doing  wrong — there  didn't  any  one 
know  anything  about  him. 

Q.  He  was  abusive  then,  indiscriminately,  was  he  of  most  every- 
body of  whom  he  spoke  ? 

A.  Well,  he  was  a  great  deal  more  irritable* in  regard  to  some 
than  he  was  to  others. 

Q.  Wasn't  he  generally  abusive  of  almost  everybody,  with  whom 
he  had  anything  to  do  ? 

A.     I  don't  think  he  thought  well  of  the  world  at  large. 

Q.  Did  you,  during  your  stay  there,  hear  him  speak  well  of  any 
person  ? 

A.  Well,  I  cannot  think  of  any  one.  I  heard  him  show  the  most 
affection  for  his  little  girl  when  she  came  there. 

Q.     Did  he  seem  to  be  attached  to  her  ? 

A.     He  did. 

Q.     Did  he  ever  speak  of  her  to  you  ? 

A.  I  don't  remember  that  he  did.  I  didn't  know  that  he  had  so 
young  a  child,  until  she  came  there. 

Q.     Did  he  ever  speak  to  you  of  his  son  ? 

A.  *Yes,  sir. 

Q.     Did  he  manifest  any  tenderness  or  affection  for  bis  son  ? 
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A.  He  told  me  what  he  had  done  with  him,  that  he  had  sent  him 
away,  and  was  educating  him.  The  little  girl  related  to  me — she  said 
when  he  was  getting  ready  to  go,  she  wanted  me  to  arrange  something 
on  her  neck;  and  I  was  doing  something  at  the  time.  She  said,  ''I 
want  you  to  do  it  quick;  I  am  just  like  papa,  only  not  near  {is  cross." 
She  seemed  to  be  aware  that  her  father  was  very  cross. 

Q.  How  many  vials,  or  bottles,  or  packages  of  medicine  were  there 
altogether  in  the  room,  that  you  had  to  label  and  arrange  ? 

A.     I  should  think  from  twelve  to  twenty,  wine  and  medicine. 

Q.     You  put  new  labels  on  all  of  them,  did  you  ? 

A.    Yes,  sir. 

Q.     Do  you  know  whether  any  of  them  were  poison  or  not  ? 

A.     I  do  not.     I  never  heard  anything  about  it. 

Q.     A  large  proportion  were  different  medicines,  were  they  ? 

A.     Yes,  sir,  medicines,  wines,  and  jellies. 

Q.     Did  he  require  you  to  put  a  new  label  on  each  ? 

A.     Yes,  sir. 

Q.     And  then  he  required  you  to  exhibit  it  to  him  ? 

A.    Yes,  sir. 

Q.     And  he  read  them  labeled? 

A.     Yes,  sir. 

Q.  When  he  said  to  you  that  he  feared  you  might  do  something 
that  would  put  him  out  of  existence,  did  you  understand  that  he 
thought  you  would  do  so  intentionally  ? 

A.  I  didn't  understand  any  more  than  to  interpret  a  good  deal 
else  that  he  said. 

Q.  Didn't  he  say  to  you  that  he  was  afraid  you  might  make  a  mis^ 
take? 

A.     He  didn't  say  mistake. 

Q.  When  did  he  make  this  remark  ?  Was  it  at  the  same  time,  or 
about  the  same  time  that  he  ordered  you  to  label  all  these  medicines 
anew? 

A.     No,  sir,  it  was  two  or  three  days  after. 

Q.  Now,  can  you  give  the  exact  expression  that  he  made  use  of, 
as  near  as  possible  ? 

A.     At  that  time  ? 

Q.     Yes,  sir. 

A.  Well,  he  raised  up  in  bed,  and  he  looked  very  much  exhausted, 
and  he  says,  ''  I  fear  any  moment,  that  you  may  do  something  or  other 
to  put  me  out  of  existence  any  moment,"  and  he  threw  his  arms  around, 
and  I  had  not  done  anything. 

Q.     Did  you  make  any  response  to  that — any  reply  ? 

A.     I  did  not.     I  never  dared  to  make  reply  to  him. 

Q.     Did  he  say  anything  more  about  that  ? 

A.     He  did  not. 

Q.     How  long  was  that  after  you  had  been  giving  him  medicine? 

A.     It  was,  I  should  think,  five  or  six  days. 

Q.     Five  or  six  days  after  you  had  given  him  any  medicine  ? 

A.  Yes,  sir;  on  the  occasion  I  gave  him  medicine,  when  I  first 
went  there,  he  said  nothing  about  labeling  the  bottles. 

Q.  What  I  meant  to  get  at  is,  how  long  before  that  was  it  when 
you  gave  him  the  last  dose  that  you  had  given  him  ? 

A.     I  gave  him  the  first  during  the  day. 

Q.     How  many  times  a  day  ? 
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A.  He  varied  about  that.  Sometimes  he  would  want  one  kind  of 
medicine,  and  sometimes  another.     He  seemed  to  be  his  own  physician. 

Q.  Had  not  you,  as  a  matter  of  fact,  just  given  him  a  dose  of 
medicine  ? 

A.    No,  sir. 

Q.     How  long  before  had  you  ? 

A.     I  don't  know  that  I  had  given  him  any  that  day.  • 

Q.     You  were  about  to  give  him  a  dose  of  medicine  ? 

A.     No,  sir;  I  was  not. 

Q.     What  were  you  doing  at  the  time  ? 

A.  I  went  to  step  back  to  get  something  to  take  out  of  the  room, 
and  he  asked  me  what  I  was  about. 

Q.     You  told  him,  and  then  he  made  that  reply  ? 

A.  No,  I  didn't  tell  him;  \  didn't  say  anything.  I  knew  enough 
not  to  give  him  a  reply.  He  had  told  me  long  before  not  to  give  any 
reason,  and  when  he  talked  to  me  not  to  give  a  reply. 

Q.  Now,  is  there  anything  else;  was  there  anything  occurred 
there,  Mrs.  Blanchard,  more  than  you  have  stated  which  led  you  to 
believe  that  he  had  lost  his  senses  ? 

A.  I  don't  know  of  anything.  I  think  you  have  been  through 
with  all  that  routine. 

Mb.  Babnes — The  counsel  has  asked  you  several  questions  to  the 
effect  that  all  you  observed  about  him,  and  saw  about  him,  gave  you 
an  impression  as  to  his  mental  condition;  that  he  was  generally  irrita-^ 
ble  and  improper  in  his  language.  Now,  you  speak  in  your  direct 
examination  of  want  of  personal  modesty.  I  ask  you  if  that  want,  of 
personal  modesty  was  wholly  confined  to  language  ? 

A.     It  was  not. 

Q.     When  you  spoke  of  that,  you  referred  to  his  actions,  did  you  ? 

A.     Yes,  sir. 

Q.  Did  that  conduct  to  which  you  allude  have  any  influence  in 
leading  you  to  the  formation  of  the  opinion  you  have  expressed  that 
he  was  not  in  his  right  mind  ? 

A.  It  was  very  unlike  what  I  should  suppose  any  man  in  his  right 
mind  would  do.  * 

Mb.  Pbatt — Q.  Was  that  anything  more  than  what  you  would  call 
an  improper  and  indecent  exposure  of  his  person  ? 

A.     No,  sir. 

Q.     That  was  all? 

A.     I  think  that  is  enough,  • 

Q.     Is  that  unusual  among  people  who  are  very  sick  ? 

A.     I  never  have  been  in  a  position  of  the  kind  before. 

Q.     You  never  saw  anything  of  the  kind  before  ?  * 

A.  I  never  have  been  with  a  sick  gentleman.  Some  women  think 
that  all  men  are  crazy.  I  should  come  to  that  conclusion  myself  if 
they  were  all  like  him. 

Mrs.  Maby  E.  Ovebton  called  for  Contestants.     Sworn. 

Examined  by  Mb.  Babkes — Q.  How  long  have  you  resided  in  this 
State? 

A.     Eighteen  years,  sir. 

Q.     Where,  principally  ? 

A.  Twelve  years  in  Nevada  City,  the  remaining  years  in  Napa  and 
Sonoma. 
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Q.    Are  you  married  ? 

A.     I  am  a  widow,  sir;  the  widow  of  the  late  Dr.  Overton. 

Q.     Did  you  know  Horace  Hawes  in  his  lifetime  ? 

A.     I  have  known  him  for  eight  years. 

Q.     Did  you  know  Mrs.  Hawes  ? 

A.     I  have  known  Mrs.  Hawes  for  thirty  years. 
•  Q.     At  home  and  here  ? 

A.  I  knew  her  in  Kentucky;  we  are  both  residents  of  Kentucky; 
we  came  to  this  country  together  in  the  year  1853,  and  have  been 
together  ever  since. 

Q.     Did  you  know  Dr.  Caldwell's  family  ? 

A.     Very  well,  we  came  to  this  country  together. 

Q.     Did  you  know  Carrie  Caldwell  ? 

A.     I  knew  her,  sir,  when  she  was  afi  infant  of  four  months. 

Q.     Do  you  know  whose  child  she  was  ? 

A.  She  was  the  daughter  of  Dr.  Caldwell  ajid  Mrs.  Mary 
Caldwell. 

Q.  How  often,  if  at  all,  did  you  visit  Mr.  Hawes  during  his  last 
illness? 

A.  I  was  with  Mr.  Hawes  four  months,  upon  an  average  of  three 
to  four  weeks  during  four  months.  I  believe,  during  that  time,  he 
might  have  been  a  week,  or  perhaps  ten  days  at  his  farm  in  Kedwood 
City.     I  am  sure,  on  an  average  of  three  times  a  week. 

Q.     Between  what  dates  was  that.  Madam  ? 

A.  From  the  first  of  September  until  the  first  of  January,  previ- 
ous to  his  death. 

Q.  During  those  visits  did  you  have  any  conversation  with  him 
—much  conversation  with  him  ? 

A.  Yes,  sir,* I  had;  I  believe  he  looked  upon  me  as  one  of  his 
particular  friends.     I  did  not  prove  so,  though. 

Q.     What  were  your  principal  topics  of  conversation  ? 

A.  Oh,  well,  sir,  it  seems  to  me  he  talked  about  everything,  but 
particularly  his  unhappiness,  his  wife,  his  great  name,  and  his  children, 
and  everything  that  a  man  could  talk  about  that  was  unreasonable. 

Q.  Do  yotf  remember  the  first  time  you  went  there  to  see  him, 
what  his  condition  was  as  to  health  ? 

A.     Yes,  sir. 

Q.     How  was  it  ? 

A.     Well,   he  was  in  a  very  feeble  condition,  apparently,  to  me. 

Q^     Sick  in  bed? 

A.     Yes,  sir;  confined  to  his  bed. 

Q.     Did  you  see  his  wife  there  ? 

A.*   She  was  not. 

Q.     Did  you  say  anything  to  him  about  her  absence  ? 

A.  I  did;  when  I  found  him  in  this  condition,  and  said,  "Where 
is  Mrs.  Hawes  ?" 

Q.  Let  me  ask  you  at  this  time,  who  was  there  taking  care  of  him, 
if  anybody  ? 

A.  A  nurse  by  the  name  of  Ann  Douglas,  who  has  already  given 
testimony. 

Q.     No  members  of  the  family  ? 

A.     No,  sir. 

Q.     What  did  you  say  to  him  about  Mrs.  Hawes  ? 

A.     I  asked  why  Mrs.  Hawes  was  not  there. 

Q.    What  did  he  say  ? 
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A.  Because  he  did  not  desire  her  there,  that  she  would  be  the 
death  of  him  if  she  were  there.  Remember  I  had  not  seen  Mr.  Hawes 
for  such  a  length  of  time,  that  I  was,  of  course,  very  much  surprised 
not  to  find  Mrs.  Hawes  there. 

Q.     So  you  asked  him — 

A.  And  he  said  he  did  not  desire  her  presence;  that  she  would' 
have  been  the  death  of  him  if  she  were  there,  and  that  he  kept  her 
from  him  as  much  as  possible.  "^ 

Q.  What  particular  ground  of  complaint  did  he  have  against  her, 
if  any? 

A.  Well,  at  that  visit,  sir,  he  did  not  specify  any  paiiicular  ground 
of  complaint,  only  that  general  feeling  of  dislike  and  hatred  for  her; 
that  her  presence  was  disagi-eeable. 

Q.  Describe  the  feeling  that  he  manifested  towards  her,  the  temper 
manifested  when  he  made  this  remark  about  her. 

A.  Well,  I  do  not  know  that  there  was  anything  particular  about 
it,  any  more  tAn  I  saw  that  he  had  a  very  intense  hatred  ol  her.  I  do 
not  know  that  there  was  anything  remarkably  peculiar,  any  more  than 
it  surprised  me  to  find  that  he  had  such  feeling  at  that  time;  I  had 
known  what  his  cause  of  feeling  had  been  before,  but  not  so  intense  as 
this. 

Q.  Did  he  say  anything  to  you  in  relation  to  his  having  food  at 
that  time  ? 

A.     Yes,  sir,  I  found  him  in  a  starving  condition,  from  his  account. 

Q.     What  did  you  find  there  in  the  way  of  food,  if  anything  ? 

A.  Well,  there  seemed  to  be  all  that  was  necessary  for  a  man  in 
his  feeble  condition,  such  as  sago,  rice,  and  other  things,  broth  and 
other  things,  that  I  supposed  the  nurse  had  been  preparing  for  him, 
but  when  he  met  me  he  told  me  he  was  lying  there,  'literally  starving 
to  death.  I  offered  to  get  him  some  food,  and  I  did.  I  went  to  the 
California  Market,  and  found  it  closed,  and  not  knowing  the  customs  of 
the  city  market,  I  went  to  a  restaurant  and  inquired,  and  they  told  me  to 
go  in  the  back  way  of  the  market,  and  I  could  get  him  something,  and 
I  did,  and  bought  him  a  quail  and  chicken,  and  took  them  home  and 
cooked  it,  and  he  was  not  afraid  it  would  poison  him,  and  he  took  a 
little  at  any  rate,  but  to  his  own  ideas,  he  was  certainly  in  a  starving 
condition,  with  plenty  around  him. 

Q.     Did  he  appear  to  be  sincere  in  that  belief  ? 

A.  I  think  he  did,  sir.  He  must  have  been,  for  he  told  me  that 
every  time  I  saw  him. 

Q.  And  with  every  apparent  conviction  that  what  he  was  telling 
was  true  ? 

A.     He  did,  sir. 

Q.  Did  he  ever  say  to  you,  in  relation  to  his  wife's  truth — I  mean 
in  point  of  telling  the  truth,  not  her  fidelity  to  him,  but  as  to  her  being 
a  truthful  woman  or  not  ? 

A.  Every  visit  I  made  him,  he  told  me  that  she  was  a  thief  and  a 
liar,  except  the  last  visit,  and  then  be  was  too  feeble  to  say  anything. 

Q.  Did  he  say  anything  in  the  nature  of  a  caution  to  you  respecting 
her? 

A.  Well,  he  proposed  to  me  to  come  and  stay  with  him  and  nurse 
him;  that  Mrs.  Hawes,  having  known  me  so  long,  knew  that  I  was  a 
good  nurse,  and  cook,  etc. ;  and  I  then  told  him  I  thought  perhaps  I 
might,  if  I  could  make  the  necessary  arrangements;  but,  again,  he 
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said  it  would  be  a  dangerous  thing  for  you  to  come,  for  she  would 
injure  jour  reputation. 

Q.     What  did  you  say  to  that  ? 

A.     Well,  sir,  I  had  known  Mrs.  Hawes  longer  than  him,  and  I 
could  not  be  made  to  believe  anything  of  the  kind .    More  than  that,  a 
*  woman's  reputation  could  not  be  injured  by  a  man  with  one  foot  in  the 
grave. 

Q.  How  much'' of  the  time  that  you  were  there  did  you  occupy 
talking  in  this  strain  ?  » 

A.  I  usually  saw  him  from  two  o'clock  until  about  five  or  six  in 
the  evening.  Sometimes  I  sat  up  with  him;  sometimes  I  was  with  him 
until  the  eleven  o'clock  boat  for  Oakland.    I  was  then  living  at  Oakland. 

Q.    Did  he  talk  to  you  about  those  benevolent  foundations  of  his  ? 

A.     Yes,  sir;  he  did. 

Q.  Did  he  talk  vnth  you  about  these  ?  Let's  take  the  first  one 
first — the  Chamber  of  Industry.  ^ 

A.  I  have  the  honor,  sir,  to  tell  you  that  he  said  I  suggested  it  to 
him — the  idea  of  the  Chamber  of  Industry. 

Q.     On  what  account  ? 

A.  On  account  of  my  great  industry  and  perseverance.  His  object 
was  to  keep  me  persevering  all  the  days  of  my  life. 

Q.     Did  he  propose  to  do  anything  for  you  in  that  Institution  ? 

A.  Nothing,  sir;  only  that  I  should  have  a  room  set  apart  for  my 
continued  industry,  and  he  offered  me  some  honor. 

Q.  Did  he  give  you  any  description  or  account  of  what  he  was 
going  to  do  with  that  building  with  regard  to  himself  ? 

A.  Well,  he  only  told  me  that  it  was  going  to  be  a  magnificent 
building.  I  do  not  remember  the  location  of  it;  but  it  wa^  to  be  a 
magnificent  edifice;  that  people  should  come  from  all  quarters  of  the 
globe;  that  there  was  to  be  one  room  set  apart  for  Mrs.  Overton  and 
her  industry,  and  that  at  the  entrance  should  be  written  the  name  of 
the  donor,  the  Honorable  Horace  Hawes,  and  underneath  should  be 
written,  **  Suggested  by  Mrs.  Overton;"  and  I  told  him  I  would  rather 
have  something  j\^st  now  a  little  more  real,  as  I  needed  it. 

Q.  What  did  he  say  about  himself  with  reference  to  his  personal 
greatness  ? 

A.  Sir,  he  said  no  man  ever  lived  who  was  as  great  as  the  Honor- 
able Horace  Hawes.  He  told  me  that  at  least  twenty  times  over.  He 
remarked  that  his  name  should  live  through  future  generations.  That 
no  man  ever  lived  that  had  done  good  or  could  do  good  equal  to  Horace 
Hawes.     That  is  about  the  substance  of  it. 

Q.  Did  he  ever,  in  these  conversations,  make  you  any  promise  of 
future  reward  as  well  as  personal  reward,  relative  to  settling  the  trouble 
with  his  wife  ? 

A.  Well,  he  told  me  he  thought  I  had  more  influence  with  "  that 
woman  "  than  any  one  else,  having  known  her  so  long — ^that  if  I  would 
persuade  her  to  have  a  divorce  he  would  give  me  twenty  thousand 
dollars,  and  that  he  would  give  any  one  twenty  thousand  dollars  to 
marry  her;  that  he  would  make  me  the  richest  woman  in  California. 

Q.  Did  he  express  any  views  to  you  with  respect  to  his  little 
daughter  ? 

A.     Not  at  that  time. 

Q.     In  regard  to  what  he  was  going  to  do  vnth  her  ? 

A.  The  visit  before  the  last  that  I  saw  him,  he  told  me  that  he  was 
very  anxious  to  send  his  daughter  to  Europe  with  his  son.    Indeed*  he 
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said  be  was  very  anxious  to  send  his  wife  to  Africa  at  the  same  time. 
I  proposed  that  he  should  send  us  both,  his  wife  and  I,  to  Europe; 
that  we  would  enjoy  the  trip;  but  he  could  not  see  the  point  there. 
He  said  he  would  send  his  wife  anywhere  in  the  world  so  that  he  could 
get  rid  of  her,  but  the  child  he  would  send  to  Europe  to  have  educated 
with  his  son.  At  the  same  time  Mrs.  Hawes  was  standing  by,  and  said, 
smilingly,  *'  I  won't  leave  you  as  long  as  there  is  breath  in  your  body." 
At  the  same  time  he  looked  at  me  and  said  ' '  Mrs.  Overton,  she  loves 
the  name  of  the  Honorable  Horace  Hawes." 

Q.     Did  he  express  any  views  in  regard  to  his  son  Horace  ? 

A.  Yes,  sir;  at  all  times  he  said  there  was  no  young  man  in 
America  that  would  be  so  well  educated  as  Horace;  that  he  had 
advantages — that  indeed,  no  child  ever  born  had  a  mind  equal  to  his 
8on  Horace. 

Q.     Did  he  say  what  sort  of  man  he  was  going  to  make  ? 

A.     Well,  t];^e  greatest,  of  course;  that  was  his  idea. 

Q.  Did  he  give  you  any  instructions  while  you  were  there,  with 
reference  to  priests  or  clergymen  who  should  call  upon  him  ?  If  he 
did,  state  it  ? 

A.  I  called  upon  him  one  afternoon,  sent  in  my  name  as  usual, 
and  was  admitted  into  the  parlor;  Mr.  Hawes  was  sitting  in  bed; 
there  was  a  Catholic  priest  sitting  by  his  side;  and  the  priest  stayed 
rather  long,  and  upon  his  leaving,  I  went  in  to  see  Mr.  Hawes;  he 
seemed  rather  indignant,  and  said  he  hoped  no  Catholic  priest  would 
come  to  see  him  again,  and  if  he  did  that  he  should  not  be  admitted 
unless  he  had  something  for  a  starving  man  to  eat;  a  cup  of  tea,  or  a 
hot  potatoe — that  a  Catholic  priest  and  no  one  else  should  be  admitted 
without  he  brought  a  starving  man  something  to  eat. 

Q.     Did  he  say  when  they  ought  to  bring  it  ? 

A.     Why,  every  time  they  came. 

Q.     How  often  did  he  speak  of  that  ? 

A.  Every  time  I  went  to  see  him  but  the  last  time,  he  spoke  of 
something  to  eat,  or  of  his  starving  condition.  He  stated  nothing  to 
me  about  Catholic  priests  after  that. 

Q.  In  speaking  of  his  starving  condition,  did  he  appear  to  believe 
what  be  said  ? 

A.  Of  course  he  did,  and  did  not  talk  anything  but  what  he 
believed  in. 

Q.  In  all  his  declarations  then,  you  believe  he  was  sincere  in  his 
own  mind  ? 

A.     Sir,  I  know  he  was. 

Q.  If  there  was  anything  about  a  future  state  said  to  you,  and 
about  his  own  salvation,  state  it. 

A.  Well,  he  said  he  knew  if  there  was  a  hereafter,  that  a  man  that 
had  done  the  great  acts  and  the  good  acts  that  he  had  done  would  be 
saved  from  those  acts — would  be  saved  by  those  acts. 

Q.  You  have  spoken  of  the  language  he  used  with  respect  to  his 
wife — let  me  ask  you  if  during  any  of  these  interviews  you  have  spoken 
of,  he  said  anything  further  with  respect  to  her  than  that  you  have 
stated. 

A.  He  always  told  me  that  Mrs.  Hawes  had  proved  unfaithful  to 
him;  that  he  thought  he  loved  her  when  he  married  her,  but  he  found 
that  he  was  mistaken;  that  she  had  proved  to  be  a  thief  and  a  liar,  and 
a  very  deceitful  woman;  that  she  was  a  woman  in  whom  there  was  no 
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truth;  that  she  never  spoke  the  truth;  that  during  his  absence  she  had 
broken  into  his  house  and  gone  into  an  upper  room  where  he  had  some 
elegant  furniture  stored  away  and  took  the  furniture  out  and  sold  it; 
and  he  said  hadn't  she  done  it,  Mrs.  Overton,  you  should  have  had  it 
to  furnish  your  house  in  Oakland.  He  said  that  she  had  gone  and 
broken  into  his  barn  in  Redwood  City,  and  stole  his  grain,  and  many 
other  such  things. 

Q.  Did  he  ever  talk  about  her  fitness  for  society,  or  anything  like 
that? 

A.  Yes;  he  told  me  she  was  not  a  fit  associate  for  a  true  woman, 
or  a  true  lady,  and  that  had  she  been  he  would  have  taken  her  into 
good  society  here,  and  also  in  Kew  York,  among  his  friends  there;  but 
he  was  ashamed  of  her;  and  had  she  conducted  herself  properly  she 
could  have  lived  in  the  finest  establishment  in  California. 

Q.  During  all  this  time  he  was  speaking  of  her  and  going  on  in 
this  strain  about  himself  and  his  wife,  what  was  his  manner  and 
appearance  as  to  being  excited  or  not  ? 

A.  "Well,  he  was  so  much  so — very  much  excited;  some  of  the 
time  very  much  indeed;  because  I  know  I  had  not  been  in  the  habit  of 
seeing  Mr.  Hawes  in  that  condition,  and  I  scarcely  knew  what  to  judge 
of  the  man;  but  I  always  found  him  very  much  excited  indeed,  on 
account  of  the  intense  hatred  that  he  had  of  Mrs.  Hawes. 

Q.  Mrs.  Overton,  during  the  time  you  have  known  Mrs.  Hawes, 
here  and  elsewhere,  in  her  intercourse  in  society,  and  with  him,  as  far 
as  you  know,  was  there  any  fact  or  circumstance,  of  any  nature  or 
description,  which  could  furnish  the  slightest  foundation  for  his  antip- 
athies, prejudice,  and  hatred  which  he  entertained  towards  her  ?  If 
there  was  any,  please  state  it  ? 

A.  I  cannot  say,  sir,  that  there  was  the  least  thing.  If  a 
woman  who  has  suffered  such  wrongs  and  martyrdom  for  a  series  of 
years,  as  Mrs.  Hawes  did,  and  with  such  patience,  without  rebelling, 
knowing  that  these  wrongs  came  from  one  who  should  have  given  her 
his  strength  and  protection — such,  sir,  in  my  opinion,  is  a  sufficient 
proof  to  the  world  that  Mrs.  Hawes  was  a  true  wife  and  mother. 

Q.  Did  you  ever  know  anything  in  her  life,  character,  or  career 
that  should  afford  the  slightest  foundation  for  his  hatred  toward  her — 
any  conduct  which  merited  it  ? 

A.     Never,  sir. 

Q.     Or  in  her  reputation  ? 

A.     Never,  sir;  I  have  known  her  all  our  lives — never. 

Q.  From  all  you  saw  or  observed  of  Mr.  Hawes,  did  you  form  any 
opinion  with  reference  to  his  soundness  of  mind  ? 

A.     I  did,  sir. 

Q.     What  was  that  opinion  ? 

A.     Why,  that  he  was  insane;  nothing  more  nor  less. 

Crosa-Examinalion  by  Mr.  Pbatt — Q.  When  did  you  first  arrive  at 
the  conclusion  that  Mr.  Hawes  was  not  in  his  right  mind  ? 

A.  Sir,  I  have  always  had  that  opinion  ever  since  I  first  met  him, 
which  was  eight  years  ago,  that  he  was  somewhat  insane,  sir. 

Q.     You  thought  him  insane  eight  years  ago  ? 

A.  I  thought,  sir,  he  was  somewhat  insane — not  so  much  as  he 
was  in  later  years. 

Q.     Be  kind  enough  to  explain  to  us  what  you  mean  by  insane. 

A.    Bereft  of  reason. 
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Q.  You  regarded  Mr.  Hawes  eight  years  ago  as  a  man  bereft  of 
reason  ? 

A.  I  told  you,  sir,  I  regarded  liim  as  somewhat  insane.  Now,  if 
you  will  go  on  and  ask  me  in  the  right  way — remember,  Judge,  I  am 
so&ewhat  dull  of  apprehension,  and  you  must  speak  in  plain  terms,  if 
you  please. 

Q.    Eight  years  ago,  you  regarded  him  as  somewhat  insane  ? 

A.     I  did, 

Q.     And  somewhat  bereft  of  reason  ? 

A.     In  a  great  measure. 

Q.  Then,  eight  years  ago,  you  thought  that  he  was  somewhat 
bereft  of  reason  ? 

A.     Yes,  sir, 

Q.     That  is  what  you  mean  by  insane  ? 

A.     Yes,  sir. 

Q.  To  what  extent  at  this  particular  time  had  that  malady  grown 
upon  him  ? 

A.  To  a  great  extent.  I  think  he  was  almost  entirely  insane  at 
that  time. 

Q.  You  mean  by  that,  that  at  this  time  he  was  almost  entirely 
bereft  of  reason  ? 

A.     Yes,  sir. 

Q.  Now,  are  there  any  other  facts  and  circumstances  than  those 
you  have  already  stated  which  led  you  to  the  conclusion  that  Mr. 
Hawes  was  almost  entirely  bereft  of  reason  the  last  time  you  saw  him  ? 
Have  you  stated  everything  on  which  you  based  that  reason  ? 

A.     No,  sir;  I  have  not. 

Q.     Give  us  the  balance — what  other  circumstances  and  facts  ? 

A.  Well,  sir,  if  a  man  publishes  his  wife's  infidelity  to  the  world, 
as  he  did,  and  perseveres  in  that  when  there  is  sufficient  proof  to  any 
sane  man's  mind  that  he  was  laboring  under  delusion — that,  to  my 
mind,  is  one  convincing  argument  of  his  unsoundness  of  mind,  or 
insanity. 

Q.  What  do  you  mean  by  publishing  to  the  world  his  wife's 
infidelity  ?    How  did  he  do  it  ?    How  did  he  publish  it  to  the  world  ? 

A.     I  think  employing  detectives  is  sufficiently  doing  it. 

Q.     Did  you  know  he  had  employed  detectives  ? 

A.     He  had  them  on  her  track;  I  know  he  had  one. 

Q.     Did  you  know  it  at  the  time? 

A.  During  the  four  months  I  was  with  him,  I  did  not  hear  him 
say  so,  but  I  heard  it  from  others,  that  he  had  employed  detectives. 

Q.     Who  told  you  that? 

A.  I  do  not  remember;  I  heard  so  many  friends  apeak  of  his  con- 
duct, that  I  do  not  remember  any  particular  one. 

Q.  The  same  friends  told  you  that  he  had  a  detective  on  her 
track? 

A.  Well,  Judge,  I  did  not  know  at  the  time  that  he  was  a  public 
officer,  but  he  had  a  person  to  watch  her  in  regard  to  her  character. 

Q.  That  is  what  you  mean  of  publishing  to  the  world — ^the  fact 
that  he  was  trying  to  satisfy  himself  in  regard  to  whether  she  was  un- 
faithful to  him  or  not  ? 

A.  Well,  what  I  mean  by  publishing  is,  not  only  the  public 
authorities,  but  every  person  that  he  came  in  contact  with;  he  was  try- 
ing to  impress  upon  every  one's  mind  that  she  was  unfaidiful  to  him. 

Q.     Mow  did  you  ascertain  that  ? 
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A.  Because  mj  friends  there  all  told  rue;  he  told  me  in  the  first 
place  that  she  was  unfaithful  to  him. 

Q.  Who  was  the  first  one  that  told  you  that  he  was — told  them 
she  was  unfaithful  to  him  ? 

A.  Well,  the  particular  one  is  now  in  New  York  city,  Mi-s.  Arries, 
of  Oakland. 

Q.     Any  one  else  ? 

A.  Not  particularly.  I  do  not  know  any  one  in  particular,  though 
I  have  heard  many  speak  of  it. 

Q.     You  went  there  as  a  friend,  both  of  Mr.  and  Mrs.  Hawes  ? 

A.     I  did,  sir. 

Q.     You  had  known  Mrs.  Hawes  for  thirty  years  ? 

A.     Y'es,  sir. 

Q.     You  felt  a  deep  interest  in  Mrs.  Hawes*  welfare? 

A.     Yes,  sir,  and  just  as  deep  an  interest  in  Mr.  Hawes  at  the  time. 

Q.  Was  it  not  a  part  of  your  business,  and  your  object  in  going 
there,  if  you  could,  to  bring  about  a  reconciliation,  and  prevent  Mr. 
Hawes  from  disinheriting  his  wife  ? 

A.     Why,  no;  the  idea! 

Q.     You  had  no  such  object  in  view  ? 

A.     The  first  time  I  went  to  visit  Mrs.  Hawes. 

Q.  The  first  or  the  second  time,  during  the  three  or  four  months 
that  you  were  there? 

A.  Sir,  I  never  went  there  with  that  object  in  particular.  I  feJt 
it  my  duty,  as  a  friend  of  Mrs.  Hawes,  that  if  I  could,  by  any  word,  or 
anything  I  could  do,  bring  about  reconciliation  between  a  man  and  his 
wife,  I  was  willing  to  do  it. 

Q.     Did  you  talk  with  him  on  that  subject  ? 

A.  Very  little,  sir,  did  I  talk  with  hiLa  on  the  subject;  he  would 
never  allow  me  to  talk  about  it. 

Q.     You  say  he  seemed  to  regard  you  as  one  of  his  best  friends  ? 

A.  When  I  first  went  there,  indeed  he  told  me  I  was  the  only  one 
he  had  found  that  had  a  heart. 

Q.  You  went  there  as  a  friend  of  Mr.  Hawes  and  his  wife  also, 
and  you  state  that  Mr.  Hawes  regarded  you  as  one  of  his  best  friends. 
Do  you  consider  it  an  evidence  of  insanity  on  his  part,  under  those  cir- 
cumstances, if  believing  his  wife  to  be  unfaithful,  he  should  tell  you 
of  it? 

A.  No,  sir;  I  do  not  think  that  that  was  any  evidence  of  his  in- 
sanity; but  I  think  his  insanity  was  the  cause  of  his  telling  me. 

Q.  You  do  not  think  that  publishing  it  to  the  world  is  an  evidence 
of  insanity  ? 

A.  Judge,  I  am  not  the  world;  I  did  not  consider  at  that  time  that 
I  was  the  world. 

Q.  You  did  not  consider  it  any  evidence  of  insanity,  his  [telling 
you  about  that? 

A.     No,  sir;  I  did  not. 

Q.  He  thought  he  had  reason  to  doubt  her  fidelity;  now  would 
you  consider  it  evidence  of  insanity,  under  those  circumstances,  for 
him  to  employ  a  detective,  or  anybody  else,  to  aid  him  in  ascertaining 
the  truth  ? 

A.  Sir;  I  believe  if  a  man  believes  his  wife  is  unfaithful  to  him, 
«nd  he  has  convincing  proof  that  she  is  not,  and  then  still  persists  in 
it,  then  I  say  he  is  unreasonable. 
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Q.  Suppose  he  had  a  very  strong  suspicion,  without  any  tangible 
evidence  at  all,  and  in  consequence  of  that  he  employed  a  detective  to 
ascertain  the  fact,  would  you  consider  that  evidence  of  insanity  ? 

A.  Sir,  a  sound  man  would  not  have  such  suspicions,  unless  he 
had  very  great  cause. 

Q.  You  consider  a  man  unsound  in  mind  if  he  has  such  suspi- 
cions ? 

A.  Yes;  I  should  think  he  would  be,  or  ought  to  be;  at  any  rate, 
it  ought  to  be  charitable  to  say  that;  otherwise  he  is  a  demon. 

Q.  Then  the  fact  which  you  have  already  stated,  and  the  additional 
fact  that  he  had  employed  somebody  to  ascertain  or  assist  him  in  ascer- 
taining whether  his  wife  was  true  or  false,  constitute  the  only  reasons 
which  you  have  for  supposing  that  he  was  bereft  of  reason  ? 

A.  Sir;  when  a  man  acts  so  contrary  to  the  ordinary  conduct  and 
character  of  men,  I  think  he  must  be  of  unsound  mind. 

Q.     Was  there  anything  else  in  his  conduct  ? 

A.  Why,  it  seems  to  me,  or  I  have  thought  of  it,  in  every  act  of 
his  life  there  was  a  touch  of  insanity. 

Q.     Ever  since  you  knew  him  ? 

A.     Ever  since  I  knew  him. 

Q.     You  think  he  was  insane  on  every  subject? 

A.     More  or  less. 

Q.  Now,  don't  you  fully  concur  with  a  very  learned  author  on  the 
subject  of  insanity,  that  no  man  is  entirely  sane  ? 

A.  That  may  be,  sir;  even  insane  persons  are  rational  on  some 
subjects,  f#r  a  time,  at  least. 

Q.  Do  you  believe  there  is  any  such  thing  as  an  entirely  sound 
mind? 

A.  Judge,  I  think  that  is  a  pretty  hard  question  for  me  to  answer, 
particularly  when  I  am  a  widow,  and  there  are  so  many  gentlemen  in 
the  room. 

Q.  I  think  that  answer  is  pretty  good  evidence  that  there  is  one 
woman,  at  least,  not  insane  on  the  subject  of  men.  Now,  Mrs. 
Overton,  you  have  stated  pretty  decidedly  your  belief  that  Mr.  Hawes 
was  insane  geneiyilly  ? 

A.     Generally  insane,  I  have,  sir. 

Q.  And  those  facts  and  circumstances  on  which  you  have  based 
that  opinion  you  have  stated  to  the  jury  ? 

A.  Well,  sir,  he  was  a  miser.  I  have  always  believed  that  misers 
were  insane.  You  must  remember  that  I  am  not  learned  at  all;  I  have 
not  studied  the  subject  of  insanity. 

Q.  We  have  not  come  to  that  yet;  this  is  only  introductory.  You 
believe  then,  that  all  misers  are  insane  ? 

A.     I  do  believe  so. 

Q.    Are  you  very  much  acquainted  with  Michael  Beese  ? 

A.     Not  at  all,  sir. 

Q.     You  know  him  by  reputation  ? 

A.     Yes,  sir. 

Q.  Do  you  know  that  he  has  the  reputation  of  being  tolerably 
penurious  ? 

A.     I  do,  sir. 

Q.     Do  you  consider  him  insane  ? 

A.    On  that  ground,  yes. 

Q.  You  would  consider  all  men  who  manifested  that  temperament 
of  duspoeition,  to  be  insane  ? 


166  THE  HAWES'  WILL  CASE. 

A.    Yes,  sir,  on  that  subject. 

Q.  If  that  is  your  idea  of  insanity,  I  do  not  care  to  pursue  the 
subject  further. 

A.     I  hope  you  are  satisfied,  Judge. 

Maby  Timmims,  called  for  Contestant.     Sworn. 

Examined  by  Mr.  Babnes. — Q.  Did  you  know  Mr.  Hawes  in  his 
lifetime? 

A.     I  did,  sir. 

Q.     About  what  time  did  you  get  acquainted  with  him  ? 

A.     The  first  day  of  January,  in  this  year,  sir. 

Q.     "Where  was  he  ? 

A.     He  was  in  Folsom  street  at  his  residence,  where  he  died. 

Q.     How  did  you  come  to  go  there  ? 

A.    He  called  on  the  Sisters  of  Charity,  for  a  first-class  cook. 

Q.     Did  they  send  you  ? 

A.     Yes,  sir, 

Q.     How  long  did  you  remain  there  ? 

A.  I  think  I  was  there  about  eleven  days,  sir,  as  near  as  I  can 
remember. 

Q.  When  you  went  there,  whom  did  you  see,  and  who  assigned 
you  your  duties  ? 

A.  I  met  a  lady,  a  Mrs.  Coffin;  she  was  a  stranger  to  me;  she  was 
the  only  person  in  the  building  at  the  time. 

Q.     That  is  one  of  the  ladies  that  have  testified  here  ? 

A.    Yes,  sir.  • 

Q.     Was  his  wife  there  ? 

A.     No,  sir. 

Q.  During  the  time  you  were  there,  did  Mr.  Hawes  converse  with 
you  about  his  wife  ? 

A.     Not  at  all,  sir. 

Q.    Did  you  see  Mrs.  Hawes  there  at  all  ? 

A.     I  did,  sir. 

Q.     How  soon  after  you  went  there  ? 

A.  I  think  it  was  several  days  after  I  went  there,  that  Mrs.  Hawes 
came  in  one  evening. 

Q.    Were  you  present  in  Mr.  Hawes'  room,  when  she  came  there  ? 

A.    I  was. 

Q.    What  did  he  say  to  her? 

A.  She  went  forward,  and  spoke  as  a  wife  should.  He  asked 
what  had  brought  her  there.  She  said,  "  I  came  up  to  see  you,  my 
dear."  He  said,  *'  Did  you  not  know  I  am  never  so  well  in  your  pres- 
ence as  in  your  absence."  He  says,  pointing  to  a  carpet  bag  lying  on 
the  floor,  '<  What  is  that?"  Says  she,  ''  That  is  some  clothes  I  have 
brought  you."  **  Brought  me?  take  it  away,  you  can't  stay  here." 
She  says,  *'  Who  has  a  better  right  than  your  wife?"  He  says,  **  You 
have  no  right,  you  cannot  stay  here;  take  iliat  away."  So  he  com- 
pelled her  to  leave  the  house,  and  go  elsewhere  to  sleep. 

Q.    What  time  of  night  was  that  ? 

A.  I  think  about  between  five  or  six  o'clock  in  the  evening,  when 
she  arrived,  as  near  as  I  can  remember. 

Q.     Was  it  daylight,  or  dark,  or  nearly  dark  ? 

A.  Well,  it  was  the  month  of  January;  I  should  suppose  it  was 
nearly  dark. 

Q.     He  would  not  allow  her  to  stay  in  the  house  ? 
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A.     No,  sir. 

Q.     Did  8he  go  away  ? 

A.     She  did,  sir. 

Q.  When  he  did  that  way,  and  told  her  she  should  not  stay  in  the 
house  over  night,  what  did  she  say,  if  anything  ? 

A.  I  did  not  hear  her  make  any  reply,  as  I  was  passing  back  and 
forth  from  the  kitchen  to  the  bed-room.  .1  did  not  know  at  the  time 
it  was  his  wife,  and  I  was  very  much  confused  to  hear  him  so  enraged 
at  her  arrival.     I  never  knew  or  saw  her  before. 

Q.     Besides  the  language  used,  what  was  his  tone  and  look  ? 

A.  Well,  he  appeared  very  much  excited,  and  the  wildness  of  his 
eyes  made  me  think  he  must  be  an  insane  man,  or  could  not  express 
himself  to  his  wife  in  such  a  manner. 

Q.  Was  there  anything  in  her  manner  or  language  calculated  to 
excite  him  ? 

A.  Not  at  all.  She  was  very  mild  and  calm,  and  did  not  answer 
him  to  what  he  said. 

Q.     She  came  back  ? 

A.     She  did. 

Q.    When  ? 

A.     The  next  day. 

Q.     Did  she  come  into  his  room  ? 

A.     Yes,  sir. 

Q.     Who  was  present  when  she  came  in  there  ? 

A.  I  was  in  the  room,  and  a  lady  I  believe,  named  Mrs.  Potter, 
who  was  a  stranger  to  me.  I  don't  know  of  anybody  else,  except  the 
office  boys,  that  was  in  the  building. 

Q.  When  she  came  in  the  next  morning,  how  did  he  accost  her, 
if  at  all? 

A.  She  bid  him  good  morning,  and  asked  him  how  he  was.  He 
answered  her  calmly,  and  said  he  was  better;  and  I  was  holding  a 
basin,  and  washing  his  hands,  and  he  says,  *'  Mary,  you  may  give  this 
woman  a  bite  once  in  a  while,  for  I  believe  I  like  her,  after  all." 

Q.     What  instructions  did  he  give  you  about  money  ? 

A.  He  did  not  give  any  at  that  present  time;  he  dismissed  me, 
and  I  got  his  breakfast.  I  don't  know  what  passed  between  him  and 
her  at  that  present  moment. 

Q.  Go  on  and  state  what  happened  between  you  and  her  during 
the  time  you  remained  there. 

A.  I  think  afterwards  she  came  another  time  to  attend  a  funeral, 
as  near  as  I  can  remember,  and  she  had  very  old  shoes  on,  and  he 
would  not  give  her  a  dollar  to  get  shoes  with.  She  asked  him  for 
fare  on  the  railroad,  and  he  would  not  give  money  to  pay  her  fare. 
She  was  obliged  to  attend  the  funeral  of — I  disremember, — a  gentle- 
man's son  that  was  shot  at  the  time. 

Q.     Mr.  Ebbetts  ? 

A.     I  think  so;  so  It  sympathized  with  her  at  the  time. 

Q.     Did  you  hear  her  ask  for  money  ? 

A.  I  have  not;  but  I  overheard  him  as  I  entered  the  room  saying, 
**  You  shall  not  have  a  dime."  He  says  to  me,  "  The  money  belongs 
to  you,  and  not  to  that  woman." 

Q.     How  was  his  mind  at  that  time  ? 

A.  It  seemed  to  me  wild  and  furious,  kind  of  wandering,  and  his 
eyes  glittering,  and  it  gave  me  to  think  still  further  that  he  was  an 
insane  man. 
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Q.  What  instractions;  if  any,  did  he  give  you  with  respect  to  his 
medicines  and  the  things  he  kept  about  him  for  his  own  personal 
use? 

A.  Mrs.  Hawes  arrived  that  day,  I  believe  it  was  on  that  day,  and 
Mrs.  Potter  too,  as  I  remember  a  lady  .that  came  to  see  him  to  offer 
her  services  as  a  regular  nurse,  and  in  the  evening,  towards  dark,  he 
called  me  and  asked  me  to  learn  from  his  wife  how  to  give  him  his 
medicines.  As  he  had  no  regular  nui*se  and  I  stood  by  her  side,  and 
noticed  as  she  dropped  the  medicine  from  the  bottle,  and  he  told  me 
to  take  particular  notice  how  she  gave  it  to  him,  and  to  give  it  to  him 
in  the  same  manner. 

Q.  Did  he  give  you  any  instructions  or  require  anything  of  you, 
with  respect  to  doing  the  work  there  ? 

A.     No,  sir;  never. 

Q.     Did  he  say  anything  about  spoons,  or  anything  ? 

A.  He  had  two  pewter  spoons  on  the  medicine  table,  and  he 
wished  me  never  to  take  them  out  of  the  room  to  be  washed,  but  they 
must  be  washed  in  the  bowl  over  his  washstand  and  put  back  on  the 
table. 

Q.     Did  he  give  you  any  reason  for  that  ? 

A.     Not  any,  sir. 

Q.     Who  visited  her  while  you  were  there  ? 

A.  Well,  a  Mrs.  Ober — I  think  the  lady  testified  here — came 
frequently.  Mrs.  Cofi&n  came  once  after  leaving,  and  Mrs.  Potter  was 
there  pretty  much  every  day,  and  Washington  Bartlett,  I  did  not  know 
the  gentleman,  I  heard  him  tell  the  boy  to  go  after  him  twice.  When- 
ever he  got  an  ill  tiu'n,  and  thought  he  was  going  to  die,  he  wanted  to 
see  Washington  Bartlett.  Once  a  clerg}'man  visited  him'  and  Sisteis 
of  Charity  occasionally  came. 

Q.  Was  there  anything  that  attracted  your  attention  in  regard  to 
the  visits  of  the  Sisters  of  Charity  ? 

A.  Not  anything;  I  have  never  been  in  the  room;  I  never  saw 
them  but  once. 

Q.     Did  he  ever  say  anything  to  you  about  their  visits  ? 

A.  He  asked  me  one  evening  that  the  Sisters  were  there,  and 
asked  me  what  their  occupation  was;  I  told  him  some  were  visiting  the 
sick,  some  teaching  the  ignorant,  and  each  and  every  one  had  occu- 
pation.  He  made  the  reply  :  "What  good  can  they  do  me,  coming  to 
visit  me,  a  poor  sick  man,  when  they  don't  bring  me  anything  to  eat. 
I  don't  see  what  good  Bishop  Alemany  does,  coming  here  every 
evening;  he  never  brings  me  anything  to  eat.  Father  Gallagher  the 
same;  he  comes  here  bothering  me  talking,  and  he  brings  me  nothing 
to  eat." 

Q.  Did  he  ever  say  anything  else  to  you  on  the  subject  of  eating, 
or  his  food  ? 

A.  He  told  me  several  times  that  he  was  starving,  and  he  i/ould 
tell  me  to  go  and  get  something;  and  I  would  have  it  ready.  I  gave 
hira  about  live  meals  a  day  while  I  remained  with  him,  because  I  saw 
that  nourishment  was  what  he  wanted. 

Q.     He  would  say  he  was  in  a  starving  condition  ? 

A.  I  saw  that  there  was  nothing  to  cook  in  the  house  when  I  went 
there.  I  was  called  there  as  a  first-class  cook,  and  I  was  surprised  at 
that,  for  I  was  capable  of  cooking,  if  there  was  anything  to  cook. 

Q.     What  did  you  filid  in  the  way  of  supplies  ? 
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A.  Half  a  pound  of  brown  sugar,  a  little  cornstarch,  a  few  eggs, 
and  about  half  a  dozen  Boston  crackers.  That  was  the  amount  of  tiie 
stores  he  had  in  the  house,  with  the  exception  of  a  few  potatoes. 

Q.  What  do  you  think  was  his  actual  condition  with  reference  to 
sufficiency  of  food  when  you  went  there  ? 

A.  Well,  I  thought  that  he  deprived  himself  of  really  the  neces- 
saries of  life,  and  that  was  the  reason  he  was  so  sick — from  seeing 
nothing  in  the  house.  I  told  him  I  wished  to  give  him  nourishment, 
and  he  gave  me  twenty  dollars;  and  the  next  day  I  went  to  town  and 
spent  eight  dollars  in  getting  him  the  necessaries  that  I  thought  he 
required.  And  I  believe  in  four  days  after  he  was  able  to  get  out  and 
walk  in  the  garden. 

Q.     You  say  that  he  had  meals  four  or  five  times  a  day  ? 

A.  I  gave  him  five  meals  a  day,  counting  his  egg-nog  in  the  morn- 
ing, his  breakfast,  then  his  dinner,  and  then  his  supper,  and  then,  in 
the  evening,  some  light  food,  such  as  corn  starch,  cracker,  or  an  egg 
with  wine  in  it — a  bowl  full  sometimes. 

Q.  Was  it  at  these  times  that  he  spoke  of  being  in  a  starving  con- 
dition ? 

A.  Yes,  sir;  at  any  time  those  persons  that  I  have  mentioned  came 
to  see  him,  he  would  say,  *'  What  do  they  want?  "  or,  **  Why  do  they 
trouble  me  when  they  don't  bring  me  anything  to  eat  ?  "  or  something 
to  that  effect. 

Q.     You  said  you  stayed  there  about  eleven  days  ? 

A.  I  think  so — as  near  as  I  can  remember.  I  think  the  first  dis- 
like he  took  to  me  was,  he  told  me  he  had  very  much  trouble  to  find  a 
nurse,  and  he  told  me  the  first  evening  I  went  there  that  he  was  going 
to  have  a  nurse;  but  I  did  not  find  a  nurse  coming  there,  and  when 
Mrs.  Hawes  came,  it  relieved  me  very  much  of  what  I  had  to  do,  and 
I  said  to  him  I  would  like  to  have  Mrs.  Hawes  remain,  if  possible; 
that  I  would  do  anything  under  her,  and  I  would  like  to  have  her 
remain,  and  he  need  not  get  anyone  else.  He  said,  **  Don't  you  know 
she  can't  leave  her  own  place;  she  has  got  children  to  see  to,  and  she 
cannot  leave  for  that  reason."  He  said  nothing  more;  but  from  that 
time  he  began  to  scold  me. 

Q.  What  did  he  require  of  you  in  the  way  of  personal  attendance 
upon  him  ? 

A.  Well,  I  made  his  bed  when  he  got  up,  and  gave  him  a  bowl  of 
water  to  wash  in.  I  made  his  fire,  took  care  of  his  room,  gave  him  his 
medicine  and  his  food. 

Q.  Had  he  any  prejudices  or  antipathies  to  certain  places  where 
you  went  to  get  things  for  him  ? 

A.     Not  at  all,  sir. 

Q.     Did  he  ever  have  any  talk  with  you  about  any  particular  places  ? 

A.     No,  sir. 

Q.     Do  you  remember  his  saying  anything  about  Bishop  &  Co.  ? 

A.  I  remember  an  instance  of  a  lady  bringing  in  a  package  of 
groceries,  and  he  asked  her  at  the  time  they  were  brought  in,  and  he 
gave  her  some  answer,  or  said  something  at  the  time — 

Q.     [Interrupting].     Do  you  remember  who  it  was? 

A.  Mrs.  Potter.  She  told  him  how  much  money  she  had  spent,  and 
he  asked  her  before  she  had  time  to  say  a  second  word,  where  she  got 
those  groceries;  and  she  told  him — I  don't  remember  the  place  now — 
I  believe  it  was  Bishop  &  Co.'s,  where  she  told  him  she  got  them  at  the 
time;  and  he  made  the  reply,  I  won't  use  them.     She  says,  •*  Why  T' 
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I  am  not  certain,  he  says  he  would  just  as  lief  use  anything  from  the 
bottomless  pit  of  hell,  as  anything  that  came  out  of  that  store.  So  he 
rung  the  hand-bell  that  he  had  there,  and  the  boy  came  out,  and  he 
told  him  to  go  back  with  the  packages,  aad  if  they  asked  him  why,  to 
give  them  no  satisfaction,  and  if  they  offered  him  any  money,  he  said, 
**  Don't  take  it."  He  sent  them  back,  and  I  did  not  hear  any  more  at 
that  time. 

Q.  In  this  feeling  which  he  seemed  to  have  towards  Mrs.  Hawes, 
did  he  seem  to  be  sincere  ? 

A.     Yes,  sir,  he  did. 

Q.     Did  you  take  care  of  him  at  night? 

A.     No,  sir,  I  never  did. 

Q.  From  what  you  saw  of  him,  and  his  talk  and  demeanor  while 
you  were  there,  did  you  form  any  opinion  with  respect  to  his  mental 
condition  at  that  time  ? 

A.     Yes,  sir,  I  did. 

Q.     What  was  that  opinion  ? 

A.  Well,  from  the  time  I  first  saw  him,  and  noticed  the  expression 
of  his  eyes,  I  thought  he  was  an  insane  man;  if  I  did  not  think  so,  I 
would  not  have  remained  there  the  second  day;  but  having  no  one,  as 
he  said,  that  every  one  was  dirty  always,  and  would  do  nothing  for 
him,  I  thought  it  was  a  chanty  for  me  to  stay  with  him;  and  on  tho^e 
conditions,  I  stayed  till  he  began  scolding  me,  and  my  rest  was  broken 
by  his  coughing  at  night,  and  I  thought  he  had  better  relieve  me;  so  I 
asked  him  to  relieve  me.  He  said  yes,  he  would  see,  and  he  was  seek- 
ing for  some  one,  and  he  sent  for  another  lady;  and  he  had  several 
girls  come  there,  and  he  thought  he  would  make  it  appear  that  he  was 
going  to  discharge  me,  although  I  had  given  him  the  notice  first;  and 
when  he  found  one,  he  paid  me  off,  and  shook  hands  with  me,  and 
asked  me  to  come  and  see  him,  and  he  said,  '*  Mary,  not  alone  when  I 
am  alive,  but  when  I  am  dead,  come  and  see  me.  I  shall  be  in  Bed- 
wood  City,  and  I  shall  not  ask  for  anything  to  eat  or  drink,  but  I  shall 
lay  there,  composed  and  happy,  and  you  will  love  to  see  me." 

Q.  Belative  to  his  mental  condition,  you  think  he  was  in  a  state  of 
insanity;  is  that  what  you  mean  ? 

A.  Yes,  sir;  I  thought  he  was  an  insane  man  without  any  contra- 
diction.    I  have  stated  it,  and  I  should  say  so  again. 

Cro88'Exami7iation,  by  Mb.  Pratt — Q.  To  what  extent  or  degree  do 
you  think  he  was  insane  ? 

A.  Well,  in  one  way  from  the  manner  in  which  he  treated  himself; 
he  contradicted  himself.  What  he  would  say  in  one  hour  he  would 
contradict;  and  he  would  tell  me  I  was  not  speaking  the  truth. 

Q.  Do  you  mean,  when  you  say  he  was  insane,  that  his  reasoning 
faculties  were  utterly  destroyed  ? 

A.     At  sometimes,  I  think  so. 

Q.  How,  generally;  did  he  generally  seem  to  know  what  he  was 
talking  about,  and  understand  what  business  he  was  doing  ? 

A.  Well,  sometimes  he  would,  but  he  used  to  forget.  For  instance, 
he  told  me  to  get  him  food,  and  I  would  bring  it  in  to  him,  and  he 
would  say  he  was  starving.  When  I  would  bring  it  in  he  would  say, 
**  What  is  that  ?  "  I  would  say,  "  Well,  just  the  food  you  ordered; " 
and  he  would  order  it  away.  And  he  says,  "Doyou  mean  to  kill  a 
man  ?  You  know  I  cannot  eat  anything  at  all."  I  would  look  at  him 
and  his  eyes  would  roll  very  much  as  if  excited,  as  I  had  seen  other 
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persons  do  that  were  crazy.  I  could  not  think  anything  else.  I  would 
stand  and  look  at  him  till  he  would  tell  me  to  take  it  away. 

Q.     You  were  in  no  fear  of  him  ? 

A.     No,  sir;  I  had  not  crossed  him.     I  was  only  a  servant. 

Q.  As  long  as  you  complied  with  all  his  wishes,  and  did  not  cross 
him  in  anythiog,  he  treated  you  well  ? 

A.  He  treated  me  well  till  I  left.  After  I  left  I  went  back  to  see 
him.     I  had  no  reason  to  complain  of  his  treatment. 

Q.  You  went  there  the  iirst  of  January,  and  remained  eleven 
days? 

A.     I  think  eleven  days. 

Q.     Did  you  cook  his  food  for  him  ? 

A.     I  did,  sir. 

Q.     You  say  you  gave  him  meals  five  times  a  day  ? 

A.     I  did,  sir. 

Q.     Was  he  usually  satisfied  with  the  food  you  brought  him  ? 

A.     Yes,  sir;  I  believe  so. 

Q.     How  was  his  appetite  ? 

A.     He  had  a  ravenous  appetite. 

Q.  Was  that  invariably  the  case.  Did  he  eat  regularly  in  that 
same  way  every  day  ? 

A.  He  did,  sir,  with  the  exception  of  one  or  two  days  when  he  got 
a  little  excited,  thinking  he  was  going  to  die.  1  do  not  know  for  what 
reason.  He  was  that  way  one  day,  and  he  got  very  much  worse,  and 
after  those  two  days  I  believe  he  did  not  eat  quite  so  often. 

Q.  Did  there  seem  to  be  any  difference  in  his  temperament,  dis- 
position or  degree  of  irritability  when  he  was  speaking  of  dying  ? 

A.     Yes,  sir;  he  grew  very  much  worse. 

Q.     More  irritable,  nervous,  impetuous  and  imperative  ? 

A.     He  didn't  sleep  quite  so  well. 

Q.     How  did  he  sleep  ordinarily  ? 

A.  Very  well;  in  the  night  I  never  was  disturbed  at  all.  Some- 
times from  half-past  eleven  till  six  in  the  morning  I  heard  nothing  of 
him. 

Q.  When  you  first  came  there,  he  complained  of  his  starving,  did 
he? 

A.  The  first  thing  when  I  went  there  he  said  he  had  nothing  to 
eat,  and  he  wished  me  to  come  as  quick  as  possible,  and  get  him  some. 
It  was  then  half-past  five  in  the  evening,  and  I  returned  and  got  my 
clothes,  and  went  out,  and  he  still  wanted  his  supper,  and  would  not 
allow  the  lady  there  to  get  anything.  I  made  him  some  of  what  I  call 
baby  food,  and  he  ate  quite  a  bowlful,  and  said  it  seemed  delicious; 
he  never  tasted  anything  so  good.  So  I  thought  he  was  in  a  starving 
condition. 

Q.     On  the  following  morning  you  got  supplies  ? 

A.  In  the  morning,  I  think  two  or  three  times,  I  had  tried  around 
in  the  neighborhood  there  to  get  such  food  as  I  thought  proper;  and  I 
told  him  there  were  no  places  there  that  I  could  get  the  things  that 
were  proper,  such  as  nice  cakes,  etc. ;  I  told  him  I  wanted  to  go  to 
town  to  get  them.     I  thiak  that  was  the  third  day. 

Q.     He  gave  you  twenty  dollars  to  purchase  supplies  with  ? 

A.     Yes,  sir. 

Q.     Then  you  commenced  feeding  him  well  ? 

A.     Yes,  sir. 

Q.     Up  to  that  time  he  had  been  very  irritable  and  petulant  ? 
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A.  Well,  he  was  very  weak,  as  I  said,  and  when  he  began  to  eat  I 
think  he  gained  strength,  and  was  able  to  get  up  and  go  out. 

Q.  As  soon  as  he  commenced  eating,  he  began  to  gain  strength, 
and  in  three  or  four  days  he  was  able  to  go  out  in  the  garden  ? 

A.     Yes,  sir. 

Q.     He  also  became  more  calm  and  quiet? 

A.     Not  at  all,  sir. 

Q.     He  continued  as  irritable  as  before  ? 

A.     Yes.  sir. 

Q.  And  the  same  degree  of  nervousness?  Did  he  assign  any 
reason  for  sending  back  the  goods  to  Bishop  &  Co. ,  at  that  time  ? 

A.  Not  to  me;  I  was  not  conversing  with  him;  but  he  did  to  a 
lady  that  was  in  the  room,  that  brought  them. 

Q.  How  much  time  was  you  there  with  him;  how  much  time  did 
you  ordinarily  spend  in  his  room  ? 

A.  Well,  I  never  was  in  his  room  only  when  I  carried  the  food  to 
him.  He  compelled  me  to  hold  the  waiter  before  him,  as  he  was  not 
able  to  hold  it  at  that  time.  He  did  not  talk  any,  because  he  said  it 
was  dangerous  to  speak  when  he  was  eating,  as  he  might  choke  himself. 

Q.  Were  you  ever  present  at  any  interviews  between  him  and  any 
person  that  called  upon  him  ? 

A.     No,  sir. 

Q.  You  do  not  know  how  he  conversed  with  them,  or  upon  what 
subject  ? 

A.     I  do  not,  sir. 

Q.  You  said  something  about  his  expressing  fear  of  being  choked 
by  his  food  ? 

A.     Yes;  if  I  would  speak  to  him. 

Q.  Do  you  know  anything  about  the  condition  of  his  throat — 
whether  it  was  diseased  or  otherwise  ? 

A.  No,  sir;  he  said  it  was  very  dangerous  at  any  time  to  speak  to 
any  person  When  they  would  be  eating. 

Q.  I  believe  you  stated  that  his  mind  wandered  at  times,  or  seemed 
to,  didn't  you  ? 

A.     Yes;  at  all  times  I  thought  his  mind  wandered. 

Q.  Give  one  instance  that  you  consider  most  striking  and  remark- 
able of  those  wanderings  of  the  mind  ? 

A.     By  contradicting  himself  in  one  sense. 

Q.     Give  another  instance. 

A.  And  preaching.  He  would  preach  to  me  like  a  priest,  telling 
me  what  I  should  do  to  gain  heaven.  For  instance,  1  asked  him  one 
evening — Saturday  evening — if  I  could  go  to  church  the  nest  morning. 
He  said  '*  Yes.  How  long  shall  you  be  gone?"  I  said,  "  Well,  not 
quite  an  hour."  So  I  went,  making  him  as  comfortable  as  I  could 
before  I  went — making  a  fire.  I  remember  exactly  that  I  went  at 
twenty  minutes  past  six,  and  returned  at  six  minutes  past  seven,  and 
he  told  me  I  had  been  gone  two  hours.  I  said  no,  Mr.  Hawes,  only  so 
long.  **  Well,"  he  said,  **  I  am  starving."  I  went  to  the  kitchen,  in 
order  to  get  breakfast,  and  he  called  me  back  and  spoke  to  me. 
**  Listen  to  me,  and  don't  you  make  no  reply  to  what  I  am  saying,  till 
I  get  through."  Then  he  says,  **  You  need  not  go  to  church.  Our 
Lord  did  not  tell  you  to  go  to  church  and  worship  pictures,  or  pray. 
Our  Lord  says  only  give  what  you  can  to  the  poor,  and  take  up  your 
cross,  and  you  will  go  direct  to  heaven."  I  said,  **I  have  nothing  to 
give  to  the  poor.     You  have  an  abundance,"  I  says.     1  thought  at  the 
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time  he  would  dismiss  me,  and  I  would  be  glad  if  he  had,  and  that  is 
why  I  made  the  reply.  I  was  tired  of  it.  I  said,  **You  have  an 
abundance,  and  you  cannot  take  ten  cents  with  you."  **  You  wish 
to  bring  me  to  a  level  with  you,  in  regard  to  going  to  heaven."  I 
says,  *'  I  am  in  a  higher  place  than  you,  until  you  get  baptized,  and 
then  give  what  you  have  to  the  poor."  He  had  a  small  crucifix,  and  he 
took  that  and  said,  **  H — m,  you  are  right.  Go,  and  get  my  breakfast." 
He  had  kept  me  all  that  time,  when  he  said  he  was  in  a  starving  condi- 
tion. I  thought  he  would  let  me  go  and  wait  upon  him,  and  from  that 
and  other  circumstances,  and  what  I  have  seen  with  other  persons  who 
were  insane  years  ago,  I  cannot  form  any  other  opinion  than  that  he 
was  insane.     I  thought  so  from  the  second  day  I  was  there. 

Q.  I  understand  that  is  an  opinion  you  formed,  but  I  want  the 
facts  from  which  you  derived  that  conclusion.  I  understand  the  second 
instance  is  when  he  said  he  said  he  was  starving,  and  wanted  his 
breakfast,  he  stopped  you  and  talked  a  few  minutes  on  the  subject  of 
heaven  ? 

A.    Yes,  sir. 

Q.     And  used  the  language  which  you  have  detailed  ? 

A.     Yes,  sir. 

Q.  From  that,  you  could  not  help  forming  the  opinion  that  he  was 
insane  ? 

A.  Well,  from  the  look  of  his  eyes,  their  wildness  and  their  move- 
ments every  way,  and  what  he  said. 

Q,     What  movements  every  way  ?    Describe  them,  if  you  please. 

A.     Well,  his  eyes — he  would  rub  his  eyes  with  his  hands. 

Q.     W^hat  else  about  his  eyes  ?    Anything  in  particular  ? 

A.     Well,  the  expression  of  his  eye,  just  like  an  insane  man. 

Q.  What  do  you  mean  by  that?  That  they  were  remarkable  bril- 
liant? 

A.     Yes,  sir. 

Q.  Is  not  that  always  the  case  with  a  man  in  the  last  stages  of  con- 
sumption, or  do  not  you  know  about  that  ? 

A.  I  do  not  think  it  is.  I  have  seen  persons  with  consumption 
and  seen  persons  who  died  insane,  they  had  the  same  expression  in 
their  eyes. 

Q.  Have  not  you  seen  persons  who  had  long  been  sick,  their  lungs 
being  nearly  consumed  with  consumjition;  did  you  ever  notice  that 
they  had  the  same  expression  of  the  eyes  when  they  were  near  death  ? 

A.  I  never  noticed  it.  I  think  their  eyes  would  be  dull  and 
bleared  and  not  wild,  those  persons  I  have  seen.  One  ■  person  I  have 
seen  die  of  consumption,  and  those  persons  I  have  seen — I  have  seen 
one  die  of  insanity,  and  their  eyes  had  that  expression  in  them.  I 
never  saw  any  person  that  I  could  compare  their  eyes  to  only  his. 

Q.  This  was  in  the  morning,  was  it  not,  this  last  instance  you 
have  spoken  of,  or  was  it  in  the  evening  ? 

A.     In  the  morning. 

Q.     You  got  back  home  a  little  after  seven  o'clock  ? 

A.     A  few  minutes  past  seven;  yes,  sir. 

Q.  You  went  then  and  got  Mr.  Hawes*  breakfast  after  this  conver- 
sation ? 

A.     Yes,  sir. 

Q.     Did  the  breakfast  suit  him? 

A.    Yes,  sir. 

Q.    Did  he  eat  it  as  usual  ? 
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A.    Yes,  sir. 

Q.     How  did  he  seem  after  that  ? 

A.     He  seemed  quiet. 

Q.     Was  no  one  there  during  that  day  ? 

A.     I  think  Mrs.  Potter  was  there,  sir. 

Q.     Did  any  gentleman  call  there  during  that  day  ? 

A.     I  do  not  seem  to  remember  that  day  particularly. 

Q.  What  else  occurred  that  day,  which  you  consider  remarkable 
in  his  conduct? 

A.     Well,  I  don't  remember  anything  that  day  particularly. 

Q.     Did  he  remain  during  the  balance  of  the  day  calm  and  quiet  ? 

A.  Yes,  sir;  I  do  remember  another  circumstance  that  day;  I  was 
forgetful  just  at  the  moment.  It  was  on  Sunday;  he  was  able  to  get 
up,  and  went  out  on  the  porch  and  sat  a  while.  He  seemed  very 
feeble  after  he  got  out,  and  as  I  wished  to  get  him  to  the  room  I  gave 
him  a  little  brandy  and  water.  He  had  become  quite  feeble,  and  said 
he  wished  to  see  Washington  Bartlett,  and  sent  for  him.  Washington 
Bartlett  did  not  come  at  the  time.  He  came  in,  and  he  says,  ''I  think 
I  can  walk  myself,  now."  I  had  his  arm  leading  him,  and  a  small 
bench  that  he  used  to  put  his  feet  on — and  he  said  "  I  am  just  like  I 
was  when  I  was  a  boy."  He  had  told  me  a  few  minutes  before  that  I 
should  watch  him;  that  he  might  die.  I  felt  frightened.  He  said 
to  me,  "  I  want  you  to  put  that  bench  there,  so  that  I  can  jump  over 
it,  just  as  I  did  when  I  was  a  boy."  I  thought  his  eyes  were  getting 
BO  oright  that  I  thought  he  was  getting  crazy.  I  says,  ''Mr.  Hawes, 
you  will  fall,  or  something,  and  get  hurt,  or  smash  your  face."  Well, 
I  got  everything  out  of  the  way,  and  put  down  the  bench,  and  he  ran 
towards  it,  and  when  he  got  to  the  bench  he  put  one  foot  over  quietly 
and  says,  *'  I  am  dying." 

Q.     He  seemed  exhausted  ? 

A.    Yes,  sir. 

Q.     How  long  did  this  occupy  ? 

A.  I  fanned  him  then  for  a  little  while,  and  he  wished  to  get  into 
bed;  and  I  disremember  who  came  in;  I  think  Washington  Bartlett 
came  after  he  was  in  bed. 

Q.     The  same  day  ? 

A.     Yes,  sir. 

Q.     Did  he  become  quiet  and  rest  after  he  got  into  bed  ? 

A.  He  did  not  seem  to  speak  anything  to  him  at  all;  he  was  tired 
and  exhausted. 

Q.  You  say  he  seemed  to  feel  feeble  when  he  was  sitting  on  the 
porch  ? 

A.     Yes,  sir. 

Q.  He  came  in  and  ran,  as  you  have  described,  and  then  seemed 
exhausted  ? 

A.     Yes,  sir. 

Q.    Did  he  lay  down  and  go  to  sleep  ? 

A.    No,  sir;  he  did  not  go  to  sleep. 

Q.     He  remained  quiet  ? 

A.     Yes,  sir.     I  left  him  a  few  moments  after  that. 

Q.     Did  you  have  any  more  talk  with  him  that  evening  ? 

A.  I  do  not  remember;  he  didn't  converse  with  me  on  any  subject 
on  any  time  except  concerning  his  food. 

Q.     This  occurred  on  Sunday  ? 

A.     Yes,  sir. 
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Q.     The  first  Sabbath  you  were  there  ? 

A.     Yes,  sir. 

Q.     The  first  Sabbath  after  the  fii-st  day  of  January  ? 

A.     Yes,  sir. 

Q.  Those  are  three  occurrences  upon  which  you  base  your  opinion 
of  his  insanity.     Is  there  any  other  that  you  can  state  to  the  jury  ? 

A.  Well,  I  don't  know  any  other  instance.  I  don't  think  of  any; 
sometimes  I  forget. 

Q.  Did  he  assign  to  you  any  particular  reason  for  sending  his  wife 
away  from  the  house  that  night  ? 

A.     No,  sir;  he  did  not. 

Q.  Did  you  state  on  your  direct  examination  all,  substantially, 
that  transpired  between  hun  and  his  wife  ? 

A.  I  was  not  present,  sir;  but  I  thought  it  a  very  unusual  thing  for 
a  man  in  his  usual  senses  to  treat  his  wife  with  such  indifference,  as  I 
did  not  know  it  was  her  when  she  entered,  and  I  was  surprised  at  it. 

Patbich  Durkin  called  for  Contestant.     Sworn. 

Examined  by  Mr.  Barnes — Q.  How  long  have  you  lived  in  this 
city  and  county  ? 

A.     Twenty  years. 

Q.     What  has  been  your  business  ? 

A.  Sometimes  it  is  one  thing,  and  sometimes  another;  lately  I 
have  been  in  real  estate,  sir. 

Q.     Did  you  know  Mr.  Hawes  in  his  life  time  ? 

A.     Yes,  sir. 

Q.  Where  did  you  live  with  reference  to  his  Folsom  street  prop- 
erty? 

A.     I  lived  on  Tehama  street,  near  Sixth,  at  the  time. 

Q.  What  degree  of  intimacy  or  acquaintance  was  there  between 
you  and  him  ? 

A.  He  visited  my  house  as  early  as  1858, 1  believe,  and  ever  since 
kept  up  an  acquaintance  until  he  died. 

Q.     Did  you  know  Mrs.  Hawes  ? 

A.     Yes,  sir. 

Q.  Did  you  ever  have  any  conversation  with  Mr.  Hawes  about  his 
wife? 

A.     He  made  some  remarks  to  me  about  his  wife  and  his  children. 

Q.     When  was  that  ? 

A.     Well,  on  several  occasions. 

Q.  When  first  do  you  remember  as  near  as  you  can  the  time  he 
first  had  any  talk  with  you  about  his  wife  ? 

A.     He  talked  to  me  about  his  wife  before  he  went  to  Europe. 

Q.     Shortly  before  ? 

A.     Well,  say  a  month  or  two  before. 

Q.     What  did  he  say  ? 

A.  He  complained  of  his  unhappiness  and  the  state  he  lived  in 
therfi 

q!     What  did  he  say  ? 

A.     He  continued  to  speak  about  his  children. 
•      Q.     What  did  he  say  about  his  wife  in  the  first  place,  as  to  what 
she  was,  if  anything  ? 

A.  Well«  at  that  time  he  didn't  say  much  about  her  except  to  say 
she  was  a  disturber,  and  was  not  a  fit  person  to  visit  my  house. 

Q.     What  did  he  say  about  his  children  ? 
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A.  His  children  be  said  he  loved  very  much,  but  they  were  in  the 
hands  of  the  mother,  and  he  would  do  anything  to  have  them  taken 
away  from  the  care  of  the  mother. 

Q.  What  was  the  character  of  the  influence  he  said  she  had  over 
the  children  ? 

A.  That  she  taught  them  to  lie,  and  they  could  not  have  the  truth 
in  them  if  they  were  brought  up  by  her;  and  several  other  items. 

Q.    What  other  things  did  he  say  ? 

A.  I  tried  to  persuade  him  of  that  at  the  time;  and  I  thought  he 
was  wrong  in  thintdng  so. 

Q.     What  did  he  say  when  you  remonstrated  with  him  ? 

A.  Well,  he  said  I  could  not  be  his  friend  if  I  would  take  any 
sides  at  all;  that  he  knew  her  better  than  I  did — that  I  could  not  be 
Ms  friend,  and  to  take  any  part  with  her. 

Q.  Did  he  ever  have  any  conversation  with  you  in  respect  to  her 
character  for  purity  or  fidelity  to  him  as  his  wife  ? 

A.     Not  at  that  time.    After  he  returned;  after  he  got  home  he  did. 

Q.     When  was  that  ? 

A.     I  think  that  was  in  September,  or  along  in  October. 

Q.     What  did  he  say  to  you  about  that  ? 

A.  He  told  me  at  the  time  that  he  thought  his  wife  was  untrue  to 
him,  and  that  he  would  give  any  man  or  any  person  that  could  bring 
a  reconciliation  between  them — that  he  would  pay  them  handsomely; 
twenty  thousand  dollars,  or  fifty  thousand  dollars. 

Q.     To  do  what  ? 

A.     To  separate  them  and  get  his  children. 

Q.     What  did  he  want  of  the  children  ? 

A.  To  get  them  away  from  her  care — that  if  she  would  consent  to 
it  that  he  would  separate  from  her;  and  he  would  pay  any  man  who 
would  do  that  or  bring  it  about,  twenty  thousand  dollars,  or  fifty 
thousand. 

Q.  If  any  man  would  get  his  wife  away  or  separate  them,  he  would 
pay  twenty  thousand  dollars  or  fifty  thousand? 

A.     Yes,  sir. 

Q.     How  separate  them,  legally,  or  what  ? 

A.     Legally;  by  divorce  or  agreement. 

Q.     He  would  give  fifty  thousand  dollars  ? 

A.     Yes,  sir. 

Q.  Did  he  ever  make  any  accusations  or  statements  respecting  the 
paternity  of  his  children,  or  either  of  them  ? 

A.     No,  sir;  not  to  me. 

Q.  Did  he  ever  specify  any  person  or  persons  as  those  with  whom 
his  wife  had  been  criminally  intimate  ? 

A.     He  did  mention  one  gentleman. 

Q,     Whom  did  he  say  ? 

A.     Well,  his  name  is  spoken  of  very  frequently. 

Q.     Go  on,  and  tell  us. 

A.     Mr.  Bartlett  was  the  only  man  he  mentioned  to  me. 

Q.     What  did  he  say  about  him  ? 

A.  He  said  he  had  a  great  deal  of  confidence  with  him,  but  he  had 
found  out  latterly  he  had  deceived  him,  and  that  he  was  as  big  a 
scoundrel  as  any  of  the  others  were.  He  called  him  an  old  office 
seeker;  a  damned  old  office  seeker;  those  were  the  words  he  used. 

Q.  To  what  extent  did  he  speak  to  you  of  Mrs.  Hawes  and  Air. 
Bartlett  ? 
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A.  Well,  he  went  back  as  far  as  Ihe  year  he  was  in  the  Legislature, 
and  he  said  that  from  that  time  that  Mr.  Bartlett  and  his  wife  Were  on 
intimate  terms. 

Q.    By  intimate  terms  you  mean  carrying  on  criminal  intercourse  ? 

A.     That  was  his  intention. 

Q.     Did  you  undertake  to  remonstrate  with  him  about  that  ? 

A.     I  did  sir. 

Q.     What  did  you  tell  him  ? 

A.  I  told  him  that  it  could  not  be;  that  a  person  so  well  known  as 
Mrs.  Hawes  could  not  be  guilty  of  anything  of  the  kind,  without  the 
public  knowing  it;  and  that  he  should  have  good  authority  before  he 
accused  Mr.  Bartlett  or  his  wife  of  any  such  acts. 

Q.     How  did  he  behave  when  you  undertook  to  remonstrate  ? 

A.  Well,  he  behaved — he  commenced  cursing  and  damning,  and 
said  he  had  not  a  man  living  to  befriend  him  now.  He  said:  "I 
thought  you  were  my  best  friend,  but  I  see  you  are  in  league  with  the 
rest." 

Q.  Did  he  appear  to  you  to  be  sincere  in  these  accusations;  did 
he  appear  to  believe  them  himself  ? 

A.  He  did,  fully,  in  my  estimation;  and  all  I  could  say  woidd  not 
convince  him  out  of  it. 

Q.  In  talking  on  this  subject,  what  was  his  manner  in  reference  to 
excitement  ? 

A.  Well,  he  appeared  very  much  excited;  walking  around,  talking 
all  of  the  time.  Of  course,  I  could  not  say  much,  for  it  would  cross 
him. 

Q.     When  he  got  on  this  subject,  how  long  would  he  talk  about  it? 

A.     Sometimes  an  hour;  sometimes  longer  or  a  shorter  time. 

Q.  How  often  were  you  in  the  habit  of  seeing  him  after  he  came 
home  from  Europe  ? 

A.  Very  often.  Sometimes  he  called  probably  twice  a  week  at  my 
house,  and  he  asked  me  to  come  up  in  the  evening;  and  I  would  go  up 
in  the  evening  to  see  him  after  he  got  home,  probably  three  or  four 
times  a  week;  probably  not  so  often;  sometimes  in  the  day. 

Q.  What  was  the  predominate  feeling  in  his  mind,  as  expressed 
to  you  in  regard  to  his  wife  ? 

A,     He  had  a  perfect  hatred. 

Q.  Did  that  feeling  ever,  during  all  the  time  of  your  acquaintance 
with  him,  undergo  any  modification  or  change  whatever? 

A.     It  increased,  rather  than  a  modification. 

Q.     Did  you  ever  have  any  conversation  with  him  about  that  ? 

A.    Very  often,  sir. 

Q.     Did  you  ever  supply  him  with  food  ? 

A.     I  did,  sir. 

Q.     To  what  extent  ? 

A.  Well,  sometimes  I  would  take  him  his  breakfast,  sometimes  his 
supper,  very  little;  and  very  often  he  came  to  the  house. 

Q.  How  often  was  it  after  he  returned  from  Europe  that  you  sup- 
plied him  with  food  ? 

A.    I  could  not  say  how  often,  Mr.  Barnes;  it  was  very  often. 

Q.     Was  that  voluntarily  on  your  part,  or  at  his  request  ? 

A.  Well,  he  considered  anything  that  my  wife  cooked  was  better 
than  anything  he  could  get  elsewhere. 

12 
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Q.  Did  he  ever  assign  any  reason  to  you  for  coming  to  you  for 
food? 

A.  He  said  what  he  got  at  home  was  never  cooked;  that  he  had  a 
lot  of  hounds  around  him  who  would  as  soon  poison  him  as  anything 
else;  that  they  neither  cooked  his  victuals  nor  felt  inclined  to  give  him 
anything  to  eat. 

Q.  Did  he  ever  mention  the  subject  of  the  apprehension  on  his 
part,  that  he  would  be  poisoned  ? 

A.    Not  that  I  recollect  of. 

Q.     What  did  he  say  of  the  people  who  were  about  him  ? 

A.  He  said  there  were  a  lot  of  hounds  around  him,  who  would 
probably  take  his  life.  That  he  had  always  a  great  dread  of  men,  and 
a  greater  dread  of  his  wife,  than  any  other  person. 

Q.  Did  he  ever  speak  of  danger  of  being  killed,  as  connected  with 
that? 

A.  He  did,  sir,  in  regard  to  staying  in  the  house  there.  He  said 
he  was  afraid  something  might  happen,  that  his  life  would  be  taken 
away;  that  he  never  wanted  to  go  near  her  nights. 

Q.  Did  you  ever  have  any  conversation  with  him,  on  the  subject 
of  clergymen  ? 

A.     I  had,  sir. 

Q.     I  want  you  to  state  what  it  was. 

A.  He  asked  me  about  getting  baptized  at  one  time.  He  said  he 
was  under  the  training  of  the  Archbishop  and  Father  Gallagher,  and 
said  he  thought  of  getting  baptized,  *'and,"  said  he,  *'  I  wanted  you  to 
be  my  godfather."  He  asked  me  if  my  sister  also,  would  not  be  god- 
mother. I  said  '*  Yes,  we  would  be  very  glad  to  have  the  honor  of  tak- 
ing the  position  of  godfather,"  etc.,  and  then  he  went  on  for  some  time. 
He  was  putting  it  off,  he  said,  until  he  had  more  time,  and  it  ran 
along  until  he  left  for  Europe. 

Q.  Now,  when  he  came  back,  did  you  have  any  conversation 
about  it  ? 

A.  No,  sir,  I  had  not.  He  commenced  telling  me  of  his  treat- 
ment when  he  was  away. 

Q.     What  did  he  tell  you  ? 

A.  He  told  me  he  took  his  two  boys  to  put  in  college  in  Europe, 
in  a  Catholic  college,  and  that  he  was  treated  so  shamefully  about  that, 
that  he  got  disgusted  with  the  whole  of  it,  and  believed  they  were  all 
humbugs. 

Q.     What  did  he  say  had  changed  his  opinion  of  religion  ? 

A.  The  whole  answer  was  that  they  kept  him  waiting  in  a  cold 
room  for  an  hour  or  an  hour  and  a  half,  and  he  got  thoroughly  dis- 
gusted with  them  for  that.  They  kept  him  waiting  in  that  way  before 
they  gave  him  an  audience,  or  a  hearing. 

Q.  Well,  what  eflfect  <id  that  have  upon  his  views  of  theology  and 
religion  ? 

A.     He  discarded  all  his  former  views  of  them. 

Q.     He  didn't  believe  in  it  any  more  ? 

A .  -  He  didn't  believe  in  it  any  more. 

Q.    Did  he  give  you  that  as  a  reason  ? 

A.     That  was  his  reason  to  me. 

Q.  What  was  his  language  ?  The  character  of  his  language,  with 
reference  to  profanity  or  not,  when  he  was  discussing  his  domestic  re- 
lations to  you  ? 

A.     That  she  was  a  damned  *60  and  so. 
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Q.     What  did  he  call  her?    How  did  he  express  himself  ? 

A.     He  called  her  every  name  that  was  bad. 

Q.     With  reference  to  profanity,  or  not  ? 

A.     He  would  bring  in  the  most  profane  terms. 

Q.     How  in  reference  to  decency  ? 

A.  Well,  there  was  no  decency  left  when  he  commenced  cursing 
and  damning  and  swearing,  not  a  particle. 

Q.  Was  this  profanity  or  indecency  in  reference  to  general  sub- 
jects, or  principally  in  relation  to  his  wife  ? 

A.     In  relation  to  his  wife  when  he  would  talk  of  that  subject. 

Q.  During  the  time  that  elapsed  between  the '  time  he  returned 
from  Europe  and  the  last  time  you  saw  him,  did  you  observe  any  other 
peculiarities  about  him,  either  of  language  or  conduct,  than  those  you 
have  mentioned  ? 

A.  I  observed  that  he  was  entirely  changed  from  the  time  I  first 
knew  him — an  entirely  diflferent  man.  He  seemed  to  loose  confidence 
in  everybody,  and  any  person  that  he  commenced  to  speak  about.  I 
thought  he  was  an  entirely  different  man  than  what  he  was  before. 

Q.  Have  you  any  means  of  knowledge  as  to  what  extent  he  was 
supplied  with  food,  and  the  ordinary  necessaries  of  life  in  his  house  ? 

A.  I  had  an  opportunity  of  seeing  very  often  how  he  was  sup- 
plied. 

Q.     How  was  that  ? 

A.  I  often  came  there.  He  had  nothing  to  eat  unless  it  wad  a  dry 
piece  of  bread,  or  sometimes  a  little  else;  but  very  little  of  that  prob- 
ably. He  had  a  drawer  where  there  were  some  victuals.  If  they  had 
anything  of  any  kind  he  would  have  it  there.  I  often  handed  him 
these  things  out  of  his  drawer. 

Q.     Where  did  he  keep  them  ? 

A.     He  kept  them  in  a  kind  of  a  cupboard  or  closet. 

Q.     In  the  same  room  where  he  slept  ? 

A.     In  the  same  room  where  he  slept. 

Q.     At  this  time  what  room  in  the  house  did  he  occupy  ? 

A.  He  occupied  a  room  that  was  off  one  side,  or  the  ofice  and  ad- 
joining room. 

Q.  When  you  would  go  there  and  take  food  out  of  the  cupboard, 
what  was  its  character  as  to  being  good  food  for  a  man  in  his  condi- 
tion? 

A.     I  considered  it  was  not  fit  for  use,  in  his  state  at  the  time. 

Q.  At  su3h  times  did  he  make  any  remark  in  reference  to  his  con- 
dition, with  reference  to  food  ? 

A.  He  always  complained  of  being  starving  to  death,  and  that 
nobody  would  help  him,  or  give  him  anything. 

Q.  What  was  his  condition  with  reference  to  other  comforts; 
clothing  and  linen,  and  all  that  sort  of  thing. 

A.  Well,  his  clothing  seemed  to  be  comfortable,  so  far  as  wearing 
apparel  was  concerned. 

Q.  Were  there  any  other  peculiarities  than  those  you  have 
mentioned,  that  you  observed  about  him,  attracting  your  attention,  as 
making  him  a  changed  man  from  what  he  was  before  ? 

A.     Yes,  sir. 

Q.     What? 

A.  His  promises  to  me  and  to  others.  I  found  that  he  still  insisted 
on  keeping  them. 

Q.     What  sort  of  promises  ? 
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A.  Promising,  whenever  you  done  anything  for  him  to  reward  you 
well  for  it.  There  was  a  time  when  it  was  necessary  to  do  something 
for  him,  and  I  sent  a  man  to  him  to  aid  him^  and  he  said:  no,  he  had 
never  promised  any  such  thing. 

Q.     What  was  that  ? 

A.  He  promised  to  obtain  a  position  for  a  friend  of  mine,  and  he 
denied  it  entirely,  said  he  had  never  promised  any  such  thing.  He 
contradicted  himself  on  many  things,  and  I  knew  he  was  not  right. 

Q.     Anything  else  ? 

A.     Yes,  sir;  other  things. 

Q.     What? 

A.  Well,  the  time  that  I — I  think  it  was  some  time  before  that 
he  got  into  some  trouble  with  a  party,  and  he  promised  me  a 
thousand  dollars  if  I  would  make  that  right  with  the  party. 

Q.     What  was  that — that  shooting  affair  ? 
*    A.     That  shooting  affair.     Well,  when  I  settled  it  I  never  asked 
him  for  any  money.     I  thought  he  might  pay  me — I  believe  Mr.  Bates 
recollects  that  he  offered  me  probably  twenty  dollars  and  I  didn't 
take  it. 

Q.  At  the  time  he  used  this  language  to  you  about  his  wife,  you 
say  you  suggested  to  him  that  his  views  as  to  his  wife  were  not  correct. 
Did  he  ever  make  to  you  any  other  charges  about  any  other  person 
than  Mr.  Bartlett,  or  lay  the  maternity  of  any  other  child  to  her  ? 

A.     He  did,  sir. 

Q.     What  did  he  say  about  that  ? 

A.  After  he  returned  from  Europe  he  commenced  talking  about 
Mrs.  Hawes  and  those  persons,  and  asked  me  if  I  knew  Carrie 
Caldwell?  I  said  I  did,  very  well.  I  had  seen  her  at  Mrs.  Hawes*. 
He  said:  *'  Don't  you  know  that  that  is  her  daughter  ?" 

Q.  He  asked  you  if  you  didn't  know  Canie  Caldwell  was  Mrs. 
Hawes'  daughter. 

A.  Yes,  sir.  I  said  it  is  very  strange  it  has  taken  until  this  late 
day  to  find  it  out.  And  I  asked  him  the  question  how  he  had  learned 
that.  He  says:  ''It  is  none  of  your  business,  and  you  have  nothing 
to  say  about  it.  I- am  only  telling  you,  and  it  is  none  of  your  business 
when  I  found  it  out,  I  am  only  telling  you  now,  that  you  may  discard 
that  woman,  and  not  allow  her  in  your  house."  I  thought  I  was  the 
first  he  had  mentioned  it  to  at  the  time,  but  I  found  out  from  the  state 
of  things  that  he  had  mentioned  it  to  others.  However,  I  persuaded 
him  all  I  could;  I  told  him  it  would  be  a  shame  and  injury  to  the 
reputation  of  his  children;  and  what  was  more,,  that  he  never  should 
f  say  anything  about  it,  even  if  it  was  so. 

jljl  Q.     Did  he  seem  sincere  in  the  conviction  that  Carrie  Caldwell  was 

1;;  his  wife's  child  ? 

t.  A.     He  did,  as  much  as  in  anything  he  ever  expressed. 

'!j>  Q.     When  you  remonstrated  against  his  taking  that  position  as  to 

!)-;  ^^^  relationship  of  his  wife  and  niece,  what  did  he  say;  did  it  irritate 

i>  him  ? 

A.     Oh,  he  got  quite  offended  and  irritated. 

Q.     What  was  his  language  and  demeanor  ? 

A.  His  language  was  bad.  Whenever  he  got  excited,  there  was 
no  command  to  his  language;  as  of  course  many  people  know. 

Q.  How  many  times  did  he  speak  to  you  about  this  little  niece  of 
Mrs.  Hawes'. 

A.     Probably  on  two  or  three  occasions. 
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Q.  Did  he  tell  you  anything  more  than  that  generally,  that  she 
was  Mrs.  Hawes'  child  ?  Did  he  say  where  she  was  born,  or  anything 
about  that  ? 

A.     He  never  did  anything,  at  all. 

Q.     He  just  stated  that  mere  fact  ? 

A.      Just  stated  the  fact;  yes,  sir. 

Q.  Down  to  what  period  before  his  death  did  your  acquaintance 
with  him,  and  your  visits  extend  ? 

A.     Probably  within  two  or  three  weeks  of  his  death. 

Q.  And  when  was  the  last  period  he  discussed  with  you  the  char- 
acter of  his  wife,  either  in  relation  to  the  persons  you  have  named,  or 
Carrie  Caldwell  ? 

A.  I  think  it  was  probaby  the  1st  of  January — the  night  of  the 
Ist  of  January. 

Q.     This  New  Year's  night,  where  were  you  with  him  then  ? 

A.  Well,  he  was  at  my  house  that  night.  He  took  dinner  there, 
and  then  I  went  home  with  him,  and  he  commenced  this  tirade  against 
Mrs.  Hawes;  and  I  got  very  much  dissatisfied  with  it  after  I  got  home, 
and  I  told  him  that  I  would  not  stand  it  any  longer;  that  I  could  not 
hear  him  express  such  wrongs  of  Mrs.  Hawes. 
•     Q.     You  got  quite  disgusted,  I  thought  I  heard  you  say  ? 

A.  Yes,  sir;  with  the  language  he  used  that  night  in  regard  to 
Mrs.  Hawes.  I  said:  "  You  should  have  authority  for  that  before  you 
publish  it;  and  though  that  is  the  first,  second,  or  third  time  you  have 
said  it,  you  have  given  no  authority."  He  said:  '*  Do  you  doubt  my 
word?  '*  and  he  commenced  talking  violently,  saying  that  I  could  not  be 
his  friend  any  longer,  and  that  I  was  Mrs.  Hawes'  friend,  and  I  could 
not  be  his  friend  any  longer.  Afterwards  I  went  there,  when  he  got 
over  his  anger.  He  sent  one  of  the  little  boys  to  me.  I  think  it  was 
cis  late  as  nine  or  ten  o'clock.  I  came  there,  and  went  in.  He  took 
my  hand,  and  said:  **  You  have  not  come  here  lately;  why  is  that?" 
I  said:  "  No,  sir;  I  didn't  think  you  wanted  me.  I  thought  you  felt 
that  I  had  insulted  you  about  Mrs.  Hawes."  Says  he:  "I  don't  want^ 
to  hear  anything  about  her.  You  are  my  friend;  and  you  cannot  be' 
any  longer,  if  you  call  Mrs.  Hawes'  name."  He  didn't  use  the  name 
of  Mrs.  Hawes. 

Q.     What  name  did  he  use  ? 

A.     He  said,  that  devil. 

Q.  Did  you  ever  hear  him  speaking  of  his  wife  when  he  spoke  of 
her  in  any  tone  or  manner  of  ordinary  respect  ? 

A.     It  was  always  with  disrespect. 

Q.     How  with  reference  to  profanity  ? 

A.  Well,  it  was  owing  to  the  stage  of  the  subject.  Sometimes  he 
would  go  on  a  high  key,  and  curse  like  everything,  curse  and  damn. 

Q.     Did  he  talk  to  you  about  his  projects  or  his  plans  ? 

A.     He  did,  sir. 

Q.     What  did  he  say  about  that? 

A.  The  first  time  he  ever  talked  to  me  about  anything  in  regard  to 
the  disposition  of  his  property  was,  he  told  me  at  his  own  place  on 
Redwood  Farm  at  one  time,  that  that  was  going  to  be  Horace's  great 
estate — that  Redwood  farm. 

Q.     That  he  was  going  to  leave  it  to  Horace  ? 

A.     That  he  was  going  to  leave  that  to  his  son  Horace. 

Q.     When  did  he  tell  you  that  ? 
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A.  I  believe  in  1867;  and  then  a  year  or  a  year  and  a  half  after  he 
commenced  to  tell  me  about  this  great  Chamber  of  Industry. 

Q.    What  did  he  say  about  that? 

A.  He  said  he  was  gomg  to  leave  that  as  a  monument  in  memory 
of  Hon.  Horace  Hawes  of  his  benevolence,  etc. 

Q.    A  monument  of  Hon.  Horace  Hawes'  benevolence  ? 

A.  Yes,  sir,  and  continued  along  about  what  he  should  do,  how 
manv  should  be  benefited  by  it. 

Q.  Did  he  speak  of  his  own  remembrance  in  the  minds  of  men,  of 
his  benevolence  ? 

A.     Oh  yes,  sir;  frequently. 

Q.     What  did  he  say  about  that  ? 

A.  He  told  me  a  long  story  about  it;  what  benefit  it  would  be  to 
the  public,  and  the  world  at  large;  that  everybody  would  be  coming 
here. 

Q.     What  did  he  say  about  himself,  in  connection  with  it  ? 

A.     Well,  he  described  himself  of  course,  as  a  great  benefactor. 

Q.     Did  he  ever  talk  with  you  about  anything  else  ? 

A.     Yes,  sir. 

Q.     When  ? 

A.  I  believe  it  was  in  the  latter  part  of  1869  that  he  commenced 
talking  to  me  about  the  Mont  Eagle  University,  and  I  questioned  him 
generally.  Said  I:  "  Mr.  Hawes,  you  were  saying  you  were  going  to 
leave  that  to  Horace."  After  he  had  explained  this  university  I  re- 
minded him  that  he  had  told  me  so.  "  Oh,"  he  said,  ''I  have  changed 
my  mind.  I  am  going  to  leave  that  for  your  children  and  every  man's 
in  the  State."  And  he  commenced  telling  a*long  story  on  the  subject 
which  I  could  not  possibly  relate — I  cannot  recollect  now  what  he  did 
say  about  it. 

Q.  How  did  he  express  himself  with  reference  to  all  these  things; 
with  quietness,  extravagance,  or  how  ? 

A.  Well,  as  long  as  he  was  expressing  himself  on.  this  subject  he 
.  was  quiet.  He  wanted  to  make  it  appear  to  me  that  he  was  the  great- 
est benefactor  on  the  face  of  the  earth;  that  no  other  man  had  ever 
done  what  he  was  going  to  do;  or  that  there  was  no  other  way — he 
always  mentioned  that  there  was  no  other  way  that  he  could  curtail 
his  ^e  from  having  any  share. 

Q.     What  is  that  ? 

A.  That  there  was  no  other  way  he  could  do  to  curtail  his  wife 
from  having  any  property;  that  that  was  the  only  way  he  coidd  take. 

Q.     That  this  was  the  only  way  he  could  curtail  his  wife  ? 

A.  Yes,  sir;  that  he  had  left  his  son  and  his  girl  enough  to  live  on, 
and  he  would  never  leave  her  a  dollar  to  live  on  at  all. 

Q.     Are  you  giving  his  language  or  his  conversation  now  ? 

A.     I  am  giving  his  language. 

Q.  How  often  did  he  talk  with  you  upon  this  subject  of  his  dis- 
position of  his  property  in  relation  to  his  wife  ? 

A.     Very  often. 

Q.  Was  this  the  general  sentiment  exj^essed  by  him  which  you 
have  now  mentioned  ? 

A.     It  was. 

Q.  Was  there  any  change  in  his  views — did  he  always  speak,  I 
mean  in  connection  with  this  plan  of  his — of  that  being  the  only  way 
of  preventing  her  getting  any  part  of  the  estate  ? 
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A.  He  always  had  a  prejudice  to  his  wife  getting  any  part  of  the 
estate,  no  matter  what  subject  he  was  on — no  share  of  his  property. 

Mr.  Babkes — You  may  cross-examine  him. 

The  Coubt — We  will  take  our  adjournment  now. 

Here  the  Court  adjourns  until  ten  o'clock  a.  m.,  Noyember  21st, 
1871. 


SEVENTH  DAY. 

Tuesday,  November  21,  1871. 

Patrick  Dubkin  recalled  for  Cross-examination  by  Mb.  Pratt — Q. 
Have  you  a  family  ? 

A.     Yes,  sir. 

Q.     How  long  have  you  been  married  ? 

A.     How  long  have  I  been  married  ?    Over  fourteen  years. 

Q.     Where  do  you  now  reside  ? 

A.     I  reside  on  Howard  street,  near  Eighth. 

Q.    •Did  you  own  the  place,  or  rent  it  ? 

A.     I  own  it. 

Q.    How  long  have  you  been  the  owner  of  that  property  ? 

A.    Going  on  a  little  over  two  years. 

Q.     You  say  you  are  now  in  the  real  estate  business  ? 

A.     That  is  the  last  business  I  was  in. 

Q.     What  business  are  you  in  now  ? 

A.  I  consider  that  business  out  of  business  now.  I  am  still  doing 
eve^hing  in  it  that  I  can. 

Q.    Have  you  any  office  ? 

A.    No,  sir,  not  at  present. 

Q.    Have  you  ever  had  ? 

A.    Yes,  sir. 

Q.     Where  was  it  ? 

A.i     On  California  street. 

Q.     At  what  place  ? 

A.     At  Charles  D.  Carter's  office. 

Q.     How  long  did  you  have  an  office  at  Charles  D.  Carter's  office  ? 

A.     About  very  nearly  three  years. 

Q.     Were  you  in  the  employ  of  Mr.  Carter  during  that  time  ? 

A.     I  was  not,  sir;  I  was  doing  business  on  my  own  account. 

Q.  Did  you  have  separate  apartments?  Apartments  for  your 
hisiness,  for  your  office  ? 

A.  No,  sir.  I  had  the  general  run  of  the  office;  that  is,  I  had  a 
cesk  at  any  place  that  I  felt  so  disposed,  either  in  the  private  office  or 
outside. 

Q.     But  you  did  no  business  for  Mr.  Carter  ? 

A.  I  did.  Betuming  to  my  own  interest,  that  is,  I  sold  lots  for 
him,  and  expected  to  get — always  got  a  share  of  the  percentage. 

Q.  Your  business  then  was  to  find  purchasers  for  property,  for 
Mr.  Carter  ? 

A.     Yes,  sir.     Purchasers  often  found  me  there. 

Q.    Did  your  name  appear  in*  Mr.  Carter's  advertisements  ? 

A.     No,  sir. 
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Did  ▼<«  erer  find  a  |Hin'fi^sff  for  set  ixofwrn-,  dmiiig  the 
»»  jrja  wtxit  there  ? 

A*    I  didr  BTy  freqnentlj'. 

<|.     WImmi  did  jryar  amiytctkiti  whL  thai  estabiishiae&t  cease  ? 

A*    It  rigati  eome  serexal  mociths  before  Mr.  Carter  died. 

<|.     Wbmi  did  TOO  fiist  go  there  t 

X*    I  went  there  in  the  earir  pan  ci  IS^. 

Q.    IntheeariTpartcrflSG^t 

JL    Teii,  sr;  or,  probable,  it  was  the  latter  part  o€  1S67;  between 
l»nr  and  1868. 

Q.     What  bnmness  were  too  engaged  in  immediatehr  befne  ronr 
eonneetion  with  Mr.  Carter?' 

A.     Well,  I  was  immediatelT  befofe  I  went  there,  I  was  eqgaged  in 
the  flame  bnnncaB — ^real  estate.' 

<t    Where? 

JL    On  Merchant  street. 

(Jt.     Did  TOO  hare  an  ofBce  there  ?  • 

A.     I  had  an  office  with  Mr.  Pickett. 

<i-     Who? 

A.     Mr.  Pickett;  a  desk.     I  was  there  a  short  time  with  hin. 

Q.     What  Pickett?    Do  joa  recollect  his  first  name  ? 

A.    James. 

(Is    Before  ron  went  to  Mr.  Carter  then,  toq  had  a  desk  in  the 
office  of  James  Pickett  ? 

A.    I  nsed  Mr.  Pickett's  desk 

Q*    Did  jon  haye  the  ran  of  his  office,  the  same  as  jon  did  d  Mr. 
Carter's? 

A.     Well,  we  both  had  the  same — ^osed  it  as  the  same;  whtneyer 
we  got  a  purchaser,  we  diyided  the  percentage. 

Q*     IHd  Tou  adyertise  oyer  your  own  name  daring  that  time  ? 

A.     I  did  not,  sir. 

Q.     Did  jour  name  appear  in  Mr.  Pickett's  advertisements? 

A.    No,  sir;  I  didn't  think  that  he  ever  had  his  own  name  adver- 
tised, except  cards. 

Q.     Did  jour  name  appear  on  an j  sign  around  that  establishmeit  ? 

A,    No,  sir;  not  that  I  recollect  of. 

Q.    How  long  were  jou  with  Mr.  Pickett  ? 

A.     A  few  months. 

Q.     What  branch  of  the  business  did  jou  attend  to  principallj 
while  JOU  were  with  Mr.  Pickett? 

A.    I  attended  to  anj  customer  that  I  got,  and  tried  to  make  a  sale^ 
either  to  sell  or  to  buy. 

Q.     Can  you  now  give  the  name  of  any  one  who  ever  placed  any 
land  in  your  hands  for  sale  ? 

A.     I  can,  sir. 

Q.     State  one,  if  you  please. 

A.     Richard  Finley. 

Q.     When  was  that  ? 

A.     I  think  that  was  in  1868.  *He  placed  his  land;  I  think  it 
brought  about  eight  or  nine  thousand  dollars,  i^e  property  he  sold  there. 
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Q.    Did  you  make  a  sale  of  that  land  ? 

A.     I  did,  sir. 

Q.     Did  you  receive  any  commission  for  such  service  ? 

A.     I  did,  sir. 

Q  *    Do  you  recollect  v^hat  commission  ? 

A.  The  commission  v^as  two  and  a  half  per  cent.  I  think,  as  near 
as  I  could  get  at  it;  two  and  a  half  or  three  per  cent. 

The  Court — What  is  the  object  of  this  ?  I  do  not  see  how  far  you 
are  going  to  trace  this  ba^k. 

Mr.  Pratt — The  object  of  it  is  simply  to  show  the  status  of  the 
witness. 

Mr.  Barnes — What  do  you  meam  by  his  status  ? 

Mr.  Pratt — He  was  asked  on  the  other  side  what  his  business  was, 
and  he  answered,  real  estate  business. 

The  Court — You  have  traced  him  through  his  history  with  Carter, 
and  now  you  take  up  Mr.  Pickett.  If  there  is  any  particular  object  in 
tracing  his  history  back — 

Mr.  Pratt — [Interrupting.]    Nothing  but  what  I  have  suggested. 

The  Court — I  don't  think  we  can  spend  that  much  time;  we  have 
so  many  witnesses  before  us. 

Mr.  Barnes — He  may  bring  in  his  books,  and  show  what  he  has 
been  doing.     If  counsel  wants  them,  we  will  submit  them. 

The  Court — If  there  is  anything  to  impeach  his  veracity,  or  recol- 
lection, or  anything  of  that  sort,  I  do  not  wish  to  cut  off  any  such 
examination. 

Mr.  Pratt— ^Q.  You  spoke  yesterday,  in  your  direct  examination, 
of  Mr.  Hawes  having  promised  you  at  one  time  to  procure  a  place  for 
a  friend  of  yours  ? 

A.     Yes,  sir. 

Q.     What  place  did  he  promise  to  procure  ? 

A.  He  promised  to  procure  a  place  for  a  Mr.  McNamara,  that  I 
sent  out  to  his  place — a  situation  for  him. 

Q.     Where  ? 

A.     In  town. 

Q.     In  what  business,  or  office? 

A.  Oh,  some  office  that  had  been  in  the  gift  of  the  Government 
at  that  time. 

Q.     When  did  that  occur  ? 

A.     I  think  that  occurred  in  1869. 

Q.  And  you  also  spoke  of  having  settled  the  difficulty  for  Mr. 
Hawes,  for  which  he  promised  to  give  you  one  thousand  dollars — what 
difficulty  was  that  ? 

A.  It  was  some  shooting  scrape  that  happened  in  his  office  on 
Washington  street  with  a  Mr.  Taylor;  I  think  that  was  the  name. 

Q.     With  a  Mr.  Taylor  ? 

A.  Yes,  sir;  they  had  one  or  two  trials,  I  think,  once  or  twice  in 
town  here,  and  the  jury  disagreed.  It  was  coming  on  election  time; 
I  think  it  was  an  election  or  something  coming  on,  and  he  had  not 
time  to  attend  to  the  next  trial  that  was  coming  on,  and  he  asked  me 
if  I  could  not  settle  it,  "I  will  give  you  a  thousand  dollars  if  you  will 
settle  that."  He  was  sued  for  a  large  amount  of  money.  I  told  him, 
"  You  need  not  give  me  anything;  I  will  settle  it  without  any  compen- 
sation," and  I  made  some  remark  of  that  kind.  "Never  mind,"  he 
says,  **I  will  pay  you  for  the  trouble;"  so  it  passed  on,  and  I  went 
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down  to  Santa  Olara,  and  compromised  with  the  man— I  took  his 
lawyer  down  with  me,  and  compromised  the  suit,  I  think  for  four  or 
five  hundred  dollars. 

Q.     Who  was  the  lawyer  who  went  down  with  you  ? 

A.  His  name  was  Moffiit;  and  Mr.  Cook  was  his  associate  in  the 
case. 

Q,    Do  you  know  where  Mr.  Moffat  is  now  ? 

A.    Mr.  Moffat  is  dead,  now,  sir. 

Q.  How  did  he  happen  to  undertake  the*  settlement  of  that  diffi^ 
culty? 

A.     I  undertook  it  through  Mr.  Hawes. 

Q.  Did  Mr.  Hawes  come  to  you,  in  the  first  instance,  and  request 
you  to  effect  the  settlement  ? 

A.  He  asked  me  one  day  in  the  of&ce,  if  I  knew  this  man 
McNamara.  I  told  him  I  did,  very  well;  that  he  lived  in  my  house  at 
the  time,  on  Tehama  street.  He  asked  me  if  I  could  settle  that  suit; 
he  said  he  was  afraid  of  Cook — he  mentioned  Mr.  Cook's  name  more 
particularly;  that  Cook  would  injure  him  all  he  could.  I  told  him 
that  Mr.  McNamara  lived  very  near  me,  and  I  would  speak  to  him 
about  it. 

Q.  Do  you  recollect  what  took  you  to  Mr.  Hawes'  ofiice  on  that 
occasion  ?     What  you  went  there  for  ? 

A.     I  frequently  went  to  Mr.  Hawes'  place  on  other  business. 

Q.     Did  you  go  there  on  other  business  on  that  day  ? 

A.     I  am  not  certain  about  that;  I  could  not  say.    • 

Q.  Didn't  you  go  there  for  the  special  purpose  of  undertaking  this 
business,  of  seeking  this  employment  from  Mr.  Hawes  ? 

A.     I  never  did,  sir;  only  at  his  request. 

Q.  After  you  had  succeeded  in  settling  the  business,  did  you  report 
the  residt  to  Mr.  Hawes  ? 

A.  I  think  I  reported  the  result  to  Mr.  Hawes  before  I  came  down 
at  Redwood  City. 

Q.     Then  you  reported  to  him,  did  you  ? 

A.    I  did. 

Q.     What  did  Mr.  Hawes  say  then,  in  regard  to  that,  I  mean  ? 

A.  He  seemed  to  be  satisfied,  and  when  he  came  into  town,  he 
wanted  to  have  the  thing  dismissed  through  Mr.  Bates. 

Q.     Did  he  offer  you  any  compensation  ? 

A.  I  think  Mr.  Bates  offered  me  ten  or  fifteen  dollars,  which  I  re^ 
fused. 

Q.     Did  Mr.  Hawes  ever  offer  you  any  ? 

A.     He  never  did,  sir. 

Q.     Mr.  Bates  offered  you  ten  or  fifteen  dollars  ? 

A.  I  think  it  was  that  amount;  something  to  pay  my  expenses  up 
and  down. 

Q.  You  were*  mistaken  then,  yesterday,  in  saying  that  Mr.  Hawes 
offered  you  twenty  dollars  ? 

Mb.  Babmes — He  did  not  say  so. 

WrrNESB — [At  the  same  time] — I  never  said  so. 

Mr.  Pratt — Then  I  misunderstood  you. 

A  Juror — He  did  say  twenty  dollars. 

Mr.  Barnes — He  did  say  twenty  dollars,  but  he  said  that  Mr.  Bates 
offered  him  twenty  dollars. 

Witness — ^I  said  ten  or  fifteen  dollars. 

A  Juryman — You  said  twenty  dollars. 
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Mb.  Pratt — ^You  stated  yesterday  that  Mr.  Hawes  dined  with  you, 
New  Year's  day  ? 

A.    I  stated  that  he  dined  with  me,  I  thought,  on  New  Year's  day. 

Q.    Are  you  certain  about  that  ? 

A.    I  was  under  that  impression. 

Q.     At  your  house  ? 

A.    At  my  house. 

Q.    "Where  you  now  reside  ? 

A.    No,  sir. 

Q.    Where  did  you  then  reside  ? 

A.    I  resided  on  Tehama  street,  between  Fifth  and  Sixth. 

Q.  Do  you  say  now  that  Mr.  Hawes  dined  with  you  on  New  Year's 
day,  1871;  the  first  of  January,  1871  ? 

A.  I  was  under  that  impression,  that  he  dined  with  me — ^I  thought 
it  was  New  Year's  day. 

Q.  New  Year's  day  is  a  holiday,  and  a  day  of  some  note.  Cannot 
you  refresh  your  memory  so  as  to  determine  the  question  whether  he 
dined  on  that  day  at  your  house,  or  not  ? 

A.     I  think  that  was  the  day. 

Q.  At  what  time  on  that  day,  about  what  hour  did  Mr.  Hawes 
come  to  vour  house  ? 

A.     6n  that  day  that  he  came,  I  think  it  was  about  four  o'clock. 

Q.    About  what  time  did  you  take  dinner  ? 

A.     We  were  eating  dinner  when  he  came. 

Q.    Did  he  come  there  by  your  invitation  ? 

A.  Well,  I  am  not  sure  that  he  came  there  by  my  invitation.  He 
happened  to  come  in.  I  don't  think  he  did,  because  if  he  did,  we 
would  be  likely  to  wait  for  him.  I  think  he  came  as  he  was  passing 
along. 

Q.     Had  you  no  friends  dining  with  you  that  day  ? 

A.     None  but  my  own  family,  that  I  recollect  of. 

Q.     Did  Mr.  Hawes  sit  down  and  take  dinner  with  the  family  ? 

A.     He  did,  sir. 

y .     About  how  long  were  you  at  the  table  ? 

A.    Well,  not  very  long.    I  was  anxious  to  get  home. 

Q.     He  came  about  four  o'clock  ? 

A.     I  think  it  was  about  four  o'clock. 

Q.  At  what  time  did  Mr.  Hawes  go  away  from  your  house  oji  that 
day? 

A.     He  went  away  very  soon  after  his  dinner. 

Q.    About  how  long  did  he  remain  in  your  house  ? 

A.     Perhaps  an  hour;  a  little  longer. 

Q.  Was  there  any  conversation,  during  that  hour  that  he  was 
there,  about  his  family  affairs  ? 

A.     I  don't  recollect  any. 

Q.     Did  Mr.  Hawes  go  away  alone  ? 

A.     No,  sir;  I  went  with  him. 

Q.     Where  did  you  go  with  him  ? 

A.     Out  to  his  house. 

Q.     How  long  did  you  remain  there  ? 

A.  I  could  not  say  how  long;  probably  I  staid  an  hour;  probably 
longer. 

Q.     About  what  time  did  you  arrive  at  his  house  ? 

A.     I  could  not  say  exactly  the  time. 
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A.    I  don't  recollect  whether  he  did,  or  not.     He  talked  so  much, 
and  so  often,  that  I  could  not  very  well  tell  now  what  he  did  say. 

Q.    Did  he  then  assign  to  jou  any  other  reason  for  disposing  of 
his  property  in  that  way  ? 

A.     He  might  have,  but  I  paid  very  little  attention  to  what  he 
would  say  in  regard  to  his  property,  he  spoke  of  it  so  often. 

Q.    itoM  don't  recollect  whether  Mr.  Hawes  ever  assigned  any  other 
reason  ? 

A.    Yes,  sir;  he  may  or  may  not;  I  don't  recollect. 

Q.     How  many  other  occasions  did  he  talk  to  you  about  making  the 
disposition  of  the  property  ? 

A.     They  were  more  numerous  than  I  can  recollect  now. 

Q.     Can  you  recall  any  one  of  those  occasions  ? 

A.     I  can  recall  that  so  far  as  memory — so  far  as  hearing  him  speak 
of  it  frequently. 

Q.     Well,  state  when,  and  the  place  where  any  conversation  on 
that  subject  ever  took  place  between  you  and  Mr.  Hawes  ? 

A.     In  his  own  room. 

Q.     When  ? 

A.     Well,  it  was  along  in  November. 

Q.     November,  1870  ? 

A.     November,  1870;  probably  in  October. 

Q.     In  his  room  here  in  San  Francisco  ? 

A.    Yes,  sir. 

Q.     On  Folsom  street  ? 

A.     Yes,  sir. 

Q.     At  the  same  place? 

A.     Yes,  sir. 

Q.  Did  all  the  conversations  that  you  had  with  Mr.  Hawes  about 
that  matter  take  place  in  San  Francisco  ? 

A.     Well,  the  most  portion  of  it;  the  greatest  portion  of  it  did. 

Q.  Did  you  ever  have  a  conversation  on  that  subject  anywhere 
else? 

A.  I  think  not,  sir;  I  don't  know  that  I  had  any  place  else  other- 
wise than  San  Francisco. 

Q.     You  think  one  took  place  at  this  time  in  November  ? 

A.    I  think  it  was  between  October  and  November. 

Q.    A  year  ago  now  ? 

A.    A  year  ago. 

Q.     When  did  the  fbrst  conversation  on  that  subject  take  place  ? 

A.  I  think  it  was  sometime  before  he  started  for  his  trip.  He 
went  first  to  the  States  and  then  came  back,  and  after  he  came  back  I 
called  on  him,  and  he  was  telling  me  about  these  institutions  that  he 
intended  establishing. 

Q.  You  say  his  conversations  on  that  subject  between  you  and 
Mr.  Hawes  were  very  numerous? 

A.  Well,  they  were  so  numerous  that  I  could  not  recollect  how 
often  he  spoke  of  it.    He  spoke  of  it  very  frequently. 

Q.  Was  any  one  else  ever  present  at  any  of  these  interviews 
between  you  and  Mr.  Hawes  ? 

A.  Sometimes,  yes,  sir;  Mrs.  Douglas  was  there,  that  took  care  of 
him,  and  sometimes  the  boy. 

Q.  They  remained  in  his  room  while  the  conversation  was  going 
on? 
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A.  I  don't  know  that  they  did,  particularly.  They  were  in  and 
out,  just  as  he  wanted  them. 

Q.  And  on  each  one  of  these  occasions  he  wound  up  the  conver- 
sation by  informing  you  that  his  object  in  conveying  away  property 
was  to  prevent  Mrs.  Hawes  from  getting  it. 

A.  No;  I  did  not  say  he  wound  up  that  way  every  time  there  was 
a  general  conversation. 

Q.  How  often  did  he  say  that — how  many  times  did  he  say  that  to 
you? 

A.     Well,  he  said  it  several  times,  probably  four  or  five. 

Q.  His  first  complaint  to  you  about  his  wife  was  before  he  went  to 
Europe,  was  it  ? 

A.     That  is  what  I  recollect. 

Q.  In  the  conversation  you  say  he  simply  complained  generally  of 
his  unhappiness  ? 

A.  He  complained  of  his  unhappiness,  and  after  he  returned  he 
complained  of  his  unhappiness. 

Q.  In  this  first  conversation,  and  before  he  went  to  Europe,  did 
he  then  make  any  specific  charge  against  Mrs.  Hawes  ? 

A.     So  far  as  laying  stress  on  her  company,  he  did. 

Q.     That  was  all  ? 

A.     That  was  all  that  I  recollect  of. 

Q.  The  next  time  he  spoke  to  you  on  that  subject  was  soon  after 
his  return  from  Europe  ? 

A.     Soon  after  his  return. 

Q.  And  that  he  spoke  of  it  three,  or  four,  or  five  times  between 
that  and  the  first  day  of  January  ? 

A,     Probably  as  often  as  that;  perhaps  not  so  often. 

Q,  How  many  times  did  you  visit  Mr.  Hawes  after  the  first  day  of 
January  ? 

A.  I  visited  him  probably  once  a  week — probably  once  in  two 
weeks.     I  didn't  visit  him  so  often  after  that. 

Q.     For  how  long  ? 
'  A.     "Well,  for  a  period,  say  probably  a  week  or  two  after. 

Q.  For  the  period  of  a  week  or  two  after  the  first  day  of  January 
you  visited  him  two  or  three  times  a  week  ? 

A.     Two  or  three  times  probably  in  a  week. 

Q.  Do  you  recollect  whom  you  ever  met  there  on  the  occasion  of 
any  of  these  conversations  after  the  first  day  of  January  ? 

A.  I  think  I  met  Mr.  Stebbins  there  once,  and  several  others  now 
that  I  cannot  recollect  the  names. 

Q,     Are  you  sure  you  saw  Mr.  Stebbins  there  ? 

A.     I  think  I  did. 

Q.  ISIr.  Stebbins  is  a  marked  man;  a  man  of  considerable  promi- 
nence; cannot  you  be  certain  ? 

A.     Yes,  sir;  I  think  I  met  him  there  after  that. 

Q.     Do  you  know  you  met  him  there  after  the  first  of  January  ? 

A.  I  would  not  be  positive,  but  I  think  I  met  him  there;  it  was 
after  the  first  of  January. 

Q.  Now  state  some  other  individual  whom  you  met  there  after  the 
first  of  January  ? 

A.     I  met  Mr.  Everett  there. 

Q.     Who  was  he  ? 

A.    The  gentleman  that  was  stopping  there  writing  for  Mr.  Hawes. 

Q.    You  always  met  him  there  when  you  went  there  to  see  him  ? 
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Q.  What  was  the  conversation,  if  there  was  any  particular  con- 
conversation  between  yourself  and  Mr.  Hawes,  while  at  dinner  ? 

A.     His  conversation  was  mostly  about  my  children. 

Q.  What  was  the  conversation  between  him  and  you,  after  you 
went  with  him  to  his  house  ? 

A.     It  was  general;  on  many  topics. 

Q.  Did  he  at  that  time  speak  at  all  of  his  domestic  troubles,  of  his 
family  ? 

A.  He  did,  sir.  He  spoke  of  his  wife  and  his  children;  the  influ- 
ence that  his  wife  had  over  his  children,  and  many  other  things  that 
he  narrated. 

Q.     You  remained  at  Mr.  Hawes'  house  about  one  hour  then  ? 

A.     Perhaps  longer. 

Q.  He  spoke  to  you  on  that  occasion,  of  the  influence  which  his 
wife  exerted  over  his  children  ? 

A.     He  did,  sir. 

Q.     What  did  he  say  that  influence  was  ? 

A.  His  statement  then  was  that  he  wanted  to  get  the  children 
away  from  the  wife,  if  he  possibly  could;  and  narrated  the  same  as  I 
did  yesterday,  that  he '  would  pay  so  much  for  doing  it,  if  there  was 
anybody  that  could  be  able  to  do  it  in  such  way  as  he  wanted. 

Q.  Did  he  speak  about  separating,  getting  the  boy  away  from  the 
mother  ? 

A.  He  was  more  anxious  about  the  girl.  He  thought  he  had  the 
boy  separated  from  the  mother,  that  he  had  him  under  control,  the 
boy,  but  not  the  girl. 

Q.  How  did  he  speak  of  the  boy  ?  Did  he  manifest  great  affection 
for  the  boy  ? 

A.     Seemingly,  he  did  always,  whenever  I  heard  him  speak  of  him  ? 

Q.     Always? 

A.     I  heard  him  praise  the  boy  in  every  respect. 

Q.     Did  he  speak  of  the  girl  in  the  same  way  ? 

A.     Not  in  general,  as  he  spoke  of  the  boy. 

Q.  Did  he  speak  of  her  kindly,  seem  to  be  attached  to  her,  or 
otherwise  ? 

A.  Well,  yes,  sir.  I  never  knew  him  to  speak  otherwise  of  the 
girl. 

Q.  He  spoke  kindly  of  the  girl,  but  more  so  of  the  boy.  Is  that 
the  idea  ? 

A.     That  is  the  only  difference. 

Q.  Did  he  state  to  you  on  that  occasion,  any  particulars,  wherein 
Mrs.  Hawes'  influence  was  bad  ? 

A.  Yes;  he  said  that  she  could  not  possibly  bring  her  up  properly; 
that  she  would  spoil  the  girl  by  her  being  under  her  care. 

Q.     Did  he  say  why  she  could  not  bring  the  girl  up  properly  ? 

A.     On  account  of  the  company  and  the  associates  ^e  kept. 

Q.     Was  that  the  only  reason  he  assigned  ? 

A.     That  was  the  principal  reason  that  I  recollect. 

Q.     Did  he  assign  any  other  reason? 

A.  Well,  he  might  have  assigned  other  reasons.  He  talked  bo 
much,  that  it  would  be  impossible  for  me,  or  probably  any  man  of  my 
position  in  life,  to  retain  what  he  would  say,  because  )ie  talked  at  a 
rate  that  a  reporter,  or  a  man  of  great  memory,  could  not  even  retain 
what  he  would  say. 
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Q.  Did  he  say  anything  about  the  mother  being  too  indulgent  and 
easy  with  the  children  ? 

A.  Well,  he  did  not  state  much  about  indulgence  at  all,  that  I 
recollect  of. 

Q.     Did  he  say  anything  about  it  ? 

A.     He  might  haye. 

Q.     You  do  not  recollect  distinctly,  whether  he  did  or  not? 

A.     No,  sir. 

Q.  Did  he  make  any  mention  to  you  of  the  fact,  or  did  he  assert 
that  Mrs.  Hawes  was  teaching  the  boy  disloyal  and  treasonable  no- 
tions ? 

A.  Well,  he  would  say  that  the  boy  would  be  a  different  boy  when 
he  would  be  away  from  the  mother. 

Q.  He  did  not  tell  you  any  particulars  then,  wherein  her  influence 
was  bad  over  the  boy  ? 

A.     Not  directly. 

Q.  Did  he  on  that  occasion  have  any  discussion  with  you  about 
his  business — general  business,  or  property  ? 

A.     He  had,  sir.  : 

Q.     What  did  he  say  in  relation  to  that  ? 

A.  He  found  a  good  deal  of  fault  with  Mr.  Bates  in  regard  to  the 
protection  of  his  property,  and  also  spoke  of  Mr.  Putnam.  He  asked 
me  if  I  knew  him.  I  told  him,  yes;  and  he  spoke  of  Mr.  Putnam  as 
a  noble-minded  young  man,  and  he  asked  me  if  I  thought  he  would 
not  be  a  good  man  to  trust  with  his  property.  I  told  him  I  thought 
he  was.  Says  I,  **  I  don't  see  how  you  can  better  your  condition  by 
changing  from  Mr.  Bates;  for  Mr.  Bates,  I  think,  is  strictly  honest; 
and  he  talked  some  time  about  it;  and  says  he,  ''I  like  Mr.  Putnam. 
And  he  commenced  to  praise  him,  and  say  so  much  about  him,  that  I 
thought  it  was  no  use  arguing  with  him  any  further. 

Q.  Did  he  say  anything  then  about  the  disposition  he  intended  to 
make  of  his  property  ? 

A.  At  this  time  he  talked  about  these  Universities — the  disposition 
he  was  to  make  of  the  property  he  had  in  town. 

Q.  Did  he  unfold  his  plan  to  you — tell  you  what  his  plan  and 
scheme  was  ? 

A.     To  some  extent,  he  did. 

Q.  Generally;  he  told  you  generally  what  his  plan  and  scheme 
was? 

A.     He  told  me. 

Q.     Did  he  speak  of  the  Chamber  of  Industry  at  that  time  ? 

A.  I  don't  know  really  what  he  did  speak  of.  .  He  spoke  so  much 
about  both;  he  would  speak  of  one,  a  portion  of  it  one  day,  and  again 
another  day,  on  the  College  that  he  was  to  establielh. 

Q.  Did  he  tell  you  at  that  time  that  his  object  and  purpose  in 
founding  these  Institutions,  was  to  prevent  Mrs.  Hawes  getting  a  por- 
tion of  his  property  ? 

A.  He  told  me  he  wanted  to  cut  her  off  in  every  shape  possible 
from  having  anything  to  do  with  his  property;  he  was  not  going  to 
leave  her  anything  that  he  could  help. 

Q.     He  told  you  that  on  this  occasion — on  the  1st  day  of  January? 

A.     He  told  me  that  on  several  occasions  before. 

Q.     Did  he  tell  you  that  on  this  occasion  ? 

A.     He  might  have  said  it  on  that  day,  and  might  not. 

Q.    You  do  not  recollect  wheUier  he  saidit  on  that  occasion,  or 
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A.    I  don't  recollect  whether  he  did,  or  not.     He  talked  so  much, 
and  so  often,  that  I  could  not  very  well  tell  now  what  he  did  say. 

Q.     Did  he  then  assign  to  you  any  other  reason  for  disposing  of 
his  property  in  that  way  ? 

A.     He  might  have,  but  I  paid  yery  little  attention  to  what  he 
would  sav  in  regard  to  his  property,  he  spoke  of  it  so  often. 

Q.     "^ou  don't  recollect  whether  Mr.  Hawes  ever  assigned  any  other 
reason  ? 

A.     Yes,  sir;  he  may  or  may  not;  I  don't  recollect. 
Q.     How  many  other  occasions  did  he  talk  to  you  about  making  the 
disposition  of  the  property  ? 

A.     They  were  more  numerous  than  I  can  recollect  now. 
Q,     Can  you  recall  any  one  of  those  occasions  ? 
A.     I  can  recall  that  so  far  as  memory — so  far  as  hearing  him  speak 
of  it  frequently. 

Q,     Well,  state  when,  and  the  place  where  any  conversation  on 
that  subject  ever  took  place  between  you  and  Mr.  Hawes  ? 
A.     In  his  own  room. 
J  Q.     When? 

1  A.     Well,  it  was  along  in  November. 

fff  Q.     November,  1870  ? 

^5  A.     November,  1870;  probably  in  October. 

Q.     In  his  room  here  in  San  Francisco  ? 
A.    Yes,  sir. 
Q.     On  Folsom  street  ? 
A.    Yes,  sir. 
Q.     At  the  same  place  ? 
A.     Yes,  sir. 

Q.    Did  all  the  conversations  that  you  had  with  Mr.  Hawes  about 
that  matter  take  place  in  San  Francisco  ? 

A.     Well,  the  most  portion  of  it;  the  greatest  portion  of  it  did. 
I  Q.    Did  you  ever  have  a  conversation  on  that  subject  anywhere 

■  I  else  ? 

-  ^  A.    I  think  not,  sir;  I  don't  know  that  I  had  any  place  else  other- 

wise than  San  Francisco. 

Q.     You  think  one  took  place  at  this  time  in  November  ? 
A.    I  think  it  was  between  October  and  November. 
Q.    A  year  ago  now  ? 
A.     A  year  ago. 

Q.     When  did  the  first  conversation  on  that  subject  take  place  ? 
A.     I  think  it  was  sometime  before  he  started  for  his  trip.     He 
,,,|.  went  first  to  the  States  and  then  came  back,  and  after  he  came  back  I 

]\\  called  on  him,  and  he  was  telling  me  about  these  institutions  that  he 

jdl  intended  establishing. 

Q.    You  say  his  conversations  on  that  subject  between  you  and 
Mr.  Hawes  were  very  numerous  ? 

A.     Well,  they  were  so  numerous  that  I  could  not  recollect  how 
often  he  spoke  of  it.     He  spoke  of  it  very  frequently. 

Q.     Was  any  one  else  ever  present  at  any  of  these  interviews 
between  you  and  Mr.  Hawes  ? 

A.     Sometimes,  yes,  sir;  Mrs.  Douglas  was  there,  that  took  care  of 
him,  and  sometimes  the  boy. 

Q.     They  remained  in  his  room  while  the  conversation  was  going 
on? 
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A.  I  don't  know  that  they  did,  particularly.  They  were  in  and 
out,  just  as  he  wanted  them. 

Q.  And  on  each  one  of  these  occasions  he  wound  up  the  conyer- 
sation  by  informing  you  that  his  object  in  conveying  away  property 
was  to  prevent  Mrs.  Hawes  from  getting  it. 

A.  No;  I  did  not  say  he  wound  up  that  way  every  time  there  was 
a  general  conversation. 

Q.  How  often  did  he  say  that — how  many  times  did  he  say  that  to 
you? 

A.     Well,  he  said  it  several  times,  probably  four  or  five. 

Q.  His  first  complaint  to  you  about  his  wife  was  before  he  went  to 
Europe,  was  it  ? 

A.     That  is  what  I  recollect. 

Q.  In  the  conversation  you  say  he  simply  complained  generally  of 
his  unhappiness  ? 

A.  He  complained  of  his  unhappiness,  and  after  he  returned  he 
complained  of  his  unhappiness. 

Q.  In  this  first  conversation,  and  before  he  went  to  Europe,  did 
he  then  make  any  specific  charge  against  Mrs.  Hawes  ? 

A.     So  far  as  laying  stress  on  her  company,  he  did. 

Q.     That  was  all  ? 

A.     That  was  all  that  I  recollect  of. 

Q.  The  next  time  he  spoke  to  you  on  that  subject  was  soon  after 
his  return  from  Europe  ? 

A.     Soon  after  his  return. 

Q.  And  that  he  spoke  of  it  three,  or  four,  or  five  times  between 
that  and  the  first  day  of  January  ? 

A,     Probably  as  often  as  that;  perhaps  not  so  often. 

Q,  How  many  times  did  you  visit  Mr.  Hawes  after  the  first  day  of 
January? 

A.  I  visited  him  probably  once  a  week — ^probably  once  in  two 
weeks.     I  didn't  visit  him  so  often  after  that. 

Q.     For  how  long  ? 
'  A.     Well,  for  a  period,  say  probably  a  week  or  two  after. 

Q.  For  the  period  of  a  week  or  two  after  the  first  day  of  January 
you  visited  him  two  or  three  times  a  week  ? 

A.     Two  or  three  times  probably  in  a  week. 

Q.  Do  you  recollect  whom  you  ever  met  there  on  the  occasion  of 
any  of  these  conversations  after  the  first  day  of  January  ? 

A.  I  think  I  met  Mr.  Stebbins  there  once,  and  several  others  now 
that  I  cannot  recollect  the  names. 

Q,    Are  you  sure  you  saw  Mr.  Stebbins  there  ? 

A.     I  think  I  did. 

Q.  Mr.  Stebbins  is  a  marked  man;  a  man  of  considerable  promi- 
nence; cannot  you  be  certain  ? 

A.     Yes,  sir;  I  think  1  met  him  there  after  that. 

Q.     Do  you  know  you  met  him  there  after  the  first  of  January  ? 

A.  I  would  not  be  positive,  but  I  think  I  met  him  there;  it  was 
after  the  first  of  January. 

Q.  Now  state  some  other  individual  whom  you  met  there  after  the 
first  of  January  ? 

A.     I  met  Mr.  Everett  there. 

Q.     Who  was  he  ? 

A.    The  gentleman  that  was  stopping  there  writing  for  Mr.  Hawes. 

Q.    You  always  met  him  there  when  you  went  there  to  see  him  ? 
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A.    Not  always. 

Q.    Generally  ? 

A.     Yes,  sir. 

Q.     Who  else  besides  Mr.  Stebbins  and  Mr.  Everett  ? 

A.  I  could  not  recollect  who — numerous  people  that  I  met  there; 
but  I  do  not  recollect  now  who  they  were. 

Q.  You  met  numerous  people,  but  you  cannot  recollect  who  they 
were? 

A.     No,  not  all  of  them. 

Q.     Do  you  know  Mr,  Washington  Bartlett  ? 

A.     I  do,  sir. 

Q.    Did  you  see  hisp.  there  on  any  of  those  occasions  ? 

A.  I  believe  I  did.  I  seen  him  also  one  evening.  I  would  not 
be  sure  whether  it  was  before  New  Year's,  or  after.  I  think  it  wpp 
about  that  time. 

Q.     Did  you  ever  see  him  there  more  than  once  ? 

A.     I  believe  I  never  met  him  there  but  once. 

Q.  Did  Mr.  Hawes  ever  employ  you  to  transact  any  othbr  business 
for  him  than  that  you  have  stated  ? 

A.     He  did,  sir. 

Q.     How  often  ? 

A.     He  employed  me  to  sell  real  estate  for  him. 

Q.     How  long  ago  was  that  ? 

A.     I  think  that  is  in  1868. 

Q.     "Where  was  it  ?    In  San  Francisco  ? 

A.     Yes,  sir. 

Q.    Did  he  ever  employ  you  more  than  once  for  that  purpose  ? 

A.  I  think  that  is  all  the  sales  he  ever  made,  probably,  in  ten 
years,  in  San  Francisco. 

Q.     Did  he  ever  employ  you  more  than  once  for  that  purpose  ? 

A.  That  was  the  only  time — not  after  that,  because  I  never  knew 
him  to  sell  any  after  that. 

Q.     That  was  in  1868? 

A.    I  think  that  was  in  1868. 

Q.     "Where  was  that  propertty  situated  ? 

A.     It  was  situated  on  Mission  street,  near  First. 

Q.     Did  you  effect  a  sale  ? 

A.     I  did,  sir. 

Q.     "What  commission  did  Mr.  Hawes  pay  you  on  that  sale  ? 

A.     I  think  he  paid  me — I  think  it  was  two  per  cent. 

y .     Who  purchased  the  property  ? 

A. .  John  Carroll. 

Q.     How  did  you  become  first  acquainted  with  Mr.  Hawes  ? 

A.    At  the  earliest  stage  ? 

Q.     Yes,  sir. 

A.  I  became  acquainted  with  him  on  Minna  street.  I  called  to  a 
friend's  house  on  M&na  street,  as  early  as  1854,  probably. 

Q.     In  what  way — what  brought  about  the  acquaintance  ? 

A.  This  party  were  out  with  him  from  the  States,  and  he  happened 
to  be  in  there,  and  I  was  introduced  to  him,  and  ever  after  that,  I  was 
acquainted  with  him. 

Q.  Did  you  ever  have  any  business  with  Mr.  Hawes,  prior  to  this 
transaction  in  1868  ? 

A.  I  called  on  him  on  several  occasions  for  counsel,  and  some 
little  business  that  I  had  to  do. 
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Q.     Was  he  in  the  habit  of  visiting  your  house  ? 

A.    Well,  not  often  at  that  time;  he  visited  me  probably  two  or 
three  times  as  early  as  1855  and  '6. 

Q.     Was  his  wife  ever  at  your  house  ? 

A.     She  was,  sir. 

Q.     Did  she  come  with  him  ? 

A.     1  don't  recollect  that  she  ever  came  with  him. 

Q.     When  was  that  ? 

A.     Probably  in  1867— between  1867  and  1870. 

Q.     Did  she  say  anything  to  you  at  that  time,  about  Mr.  Hawes' 
purposes  ? 

A.     I  don't  recollect  she  ever  did,  sir. 

Q.     Has  she  at  any  time  since  ? 

A.     Yes,  probably,  I  heard  her  mention  that  he  did  not  intend  to 
leave  her  anything  himself. 

Q.     When  was  that  ? 

A.     Along  in  1869  and  1870  she  stated,  probably,  a  little  of  her 
grievances,  and  that  among  other  things. 

Q.     How  came  she  to  talk  to  you  on  that  subject  ? 

A.     Well,  she  thought  I  was  friendly  with  Mr.  Hawes,  I  suppose, 
he  knowing  my  family,  and  calling  occasionally,  when  he  was  in  town. 

Q.     Did  she  ask  you  to  intercede  for  her,  and  use  any  influence 
with  Mr.  Hawes? 

A.     She  did  not,  sir. 

Q.     You  said  yesterday,  that  Mr.  Hawes  always  spoke  of  his  wife 
with  disrespect  ? 

A.     He  did  always  in  private;  he  always  spoke  of  her  in  disre- 
spect. 

Q.    Did  he  ever  speak  to  her  disrespectfully  in  your  presence? 

A.     He  did,  sir. 

Q.     When  was  that  ? 

A.     The  flrst  time  I  ever  noticed  him  speak  to  her  disrespectfully 
was  in  his  own  house,  down  at  Bed  wood  farm. 

Q.     When  was  that  ? 

A.     I  think  that  was  in  1868. 

Q.     What  did  he  say  to  her  that  was  disrespectful  ? 

A.     He  told  her,  to  use  his  word — I  think  he  was  speaking  about 
some  matter  or  other,  that  he  says,  **  You  hold  your  tongue." 

Q.     That  was  one  of  the  instances  ? 

A.     That  was  one  of  the  instances  ? 

Q.     On  what  other  occasions,  if  any  ? 

A.     Well,  on  many  occasions  in  his  house  there  on  Polsom  street. 

Q.     What  did  he  say  on  Folsom  street  that  was  disrespectful  ? 

A.     Well,  he  would  order  her  out  of  the  room,  as  long  as  there 
was  anybody  else  there. 

Q.     What  else  ? 

A.     Well,  I  do  not  recollect  of  anything  else. 

Q.     That  was  all  you  recollect  ? 

A.    In  her  presence;  he  always  said  more  of  her  behind  her  back 
than  before  her — when  she  was  not  present. 

Q.     What  did  he  say  behind  her  back  that  was  disrespectful  ? 

A.    He  called  her  all  sorts  of  names. 

Q.     Mention  one  of  them  ? 

A.     That  she  was  a  perfect  devil — that  she  was  a  disturber;  that 
she  was  anything  at  all  but  what  was  good. 

13 
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Q.     He  called  her  a  devil  and  a  disturber  ? 

A.     A  disturber. 

Q.     And  generally  it  was  anything  at  all  that  was  not  good  ? 

A.     That  is  his  general  talk. 

Q.     Did  he  use  that  language  ? 

A.     He  used  the  words  that  I  told  you. 

Q.     A  devil  and  disturber  ? 

A.     Yes,  sir. 

Q.     What  other  epithets  did  you  hear  him  apply  to  her  ? 

A.  He  used  so  much  epithet  that  I  could  not  retain  them  in  my 
memory,  or  anybody  else.  ^ 

Q.     Those  are  the  only  ones  that  you  recollect  ? 

A.     Well,  they  are  some  that  I  recollect;  others  that  I — 

Q.     [Interrupting.]     Give  us  the  others  that  you  recollect  ? 

A.     So  far  as  names,  he  called  her  everything  that  was  bad. 

Q.  Well,  I  ask  you  to  state  what  it  was  besides.  You  say  he 
called  her  a  devil  and  a  disturber — what  other  names  did  he  call  her  ? 

A.  Well,  so  far  as  the  numerous  names  go — I  do  not  see  anything 
that  would  cause  you  to  ask  for  any  more  names  than  the  names  you 
have  got. 

Q.    Are  those  all  that  you  recollect? 

A.    They  are  some  that  I  recollect. 

Q,     Do  you  reccoUect  any  others  ? 

A.     I  do. 

Q.     State  one. 

A.     He  called  her  a  d — d  disturber,  in  every  sense  of  the  word. 

Q.     Anything  else  ? 

A.  That  she  would  lie;  that  she  would  steal,  and  do  anything  that 
was  bad. 

Q.     Did  he  tell  you,  at  the  same  time,  what  she  had  lied  about? 

A.     Oh,  he  did  not  tell  me  anything  what  she  would  lie  about. 

Q.     Did  he  tell  you  what  she  had  stolen  ? 

A.  Yes,  sir;  he  mentioned  about  some  articles  of  furniture,  and 
some  wheat. 

Q.  Did  he  tell  you,  at  the  time  when  he  told  you  that  she  lied, 
that  it  was  about  this  very  wheat  that  she  lied  to  him  ? 

A.     Oh,  no;  it  was  on  other  subjects  that  he  would  say  that  she  lied. 

Q.     Did  he  ever  say  that  she  had  lied,  except  in  that  connection  ? 

A.     He  did,  sir;  frequently. 

Q.     How  often  did  he  say  she  had  lied  ? 

A.     I  could  not  recollect  how  often. 

Q.  You  could  not  recollect  how  often?  Those  are  the  only 
things  you  can  recollect  now,  which  were  disrespectful,  are  they  ? 

A.     They  are  the  principal — these  I  recollect  of. 

Q.    You  say  you  have  known  Mr.  Hawes  ever  since  1856  ? 

A.     I  have,  sir. 

Q.     When  did  you  become  intimately  acquainted  with  him  ? 

A.     Well,  how  long  ?    In  1866,  7,  and  '8. 

Q.  Was  not  Mr.  Hawes  generally  a  man  of  violent  temper,  impa- 
tient, and  vain  ? 

A.     Sometimes  he  was,  and  sometimes  he  was  very  cool. 

Q.  Wasn't  he  vindictive  and  bitter  to  everybody  who  opposed  his 
wishes  in  any  respect  ? 

A.  Well,  so  far  as  his  vindictiveness  towards  me,  I  often  opposed 
him,  and  he  was  not  vindictive  towards  me. 
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Q.  Did  you  ever  hear  him  speak  abusively  towards  any  one  except 
his  own  family  ? 

A.     I  did;  frequently. 

Q.     Who? 

A.     The  Judge  on  the  bench. 

Q.     Who  else  ? 

A.     And  mauy  other  members  of  the  bar. 

Q.     Anybody  else  beside  members  of  the  bar  ? 

A.     Well,  yes;  private  individuals. 

Q.     More  than  one  ? 

A.     Yes,  sir,  more  than  one;  more  than  a  dozen. 

Q.  Now  I  would  like  to  get  a  little  more  in  detail  here,  Mr. 
Durkin,  the  conversation  between  you  and  Mr.  Hawes,  on  the  subject 
of  religion,  and  particularly  in  regard  to  this  renunciation  of  religion  ? 

A.  So  far  as  the  question  of  religion,  I  never  discussed  religion 
with  him  at  all.     He  always  told  me  these  things  of  himself. 

Q.     How  often  did  he  talk  to  you  on  that  subject  ? 

A.     Very  often. 

Q.     When  was  the  first  conversation  on  that  subject  ? 

A.     As  earlv  as  1867. 

Q.  Now,  about  this  conversation  after  his  return  from  Earope;  he 
said  that  at  some  college  there,  where  he  went  to  place  the  children, 
they  kept  him  waiting  in  the  cold  for  an  hour,  or  an  hour  and  a  half  ? 

A.     He  did,  sir. 

Q.  Did  he  state  to  you — did  he  ever  tell  you  that  he  was  a  believer 
in  the  Catholic  faith  ? 

A.     He  said  he  believed  in  no  other. 

Q.     Did  he  say  that  he  did  believe  in  that  ? 

A.     He  did,  sir. 

Q.     When  was  that  ? 

A.     That  was  as  early  as  1867. 

Q.  When  was  it  that  he  spoke  to  you  about  his  being  under  the 
tutelage  of  the  Archbishop  ? 

A.     I  think  it  was  in  the  early  part  of  1868. 

Q.     That  was  in  1868? 

A.     Yes,  sir. 

Q.  In  1867,  then,  he  told  you  that  he  was  a  believer  in  the 
Catholic  faith,  and  in  1868,  he  told  you  that  he  was  under  the  tutelage 
of  Father  Gallagher  ? 

A.     That  is  as  near  as  I  could  recollect  the  time. 

Q.  When  was  it  he  told  you  he  was  about  to  be  baptized,  and 
asked  you  to  stand  godfather  ? 

A.     I  think  that  was  in  about  that  time  I  mentioned. 

Q.     About  which  time  ? 

A.     About  1868. 

Q.     Was  it  at  this  same  conversation  ? 

A.  I  think  not;  I  think  this  was  another  time,  that  he  called  at 
the  house — at  my  house. 

Q.     How  long  after  that  ? 

A.     After  what  ? 

Q.  How  long  after  the  conversation,  in  which  he  said  he  was 
under  the  guidance  of  Father  Gallagher,  where  he  told  you  he  was 
about  to  be  baptized,  and  asked  you  to  be  his  godfather  ? 

A.  Probably  it  was  a  month  or  six  weeks;  I  could  not  say  as  to 
the  time. 
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Q.     Was  that  the  last  conversation  you  ever  had  with  him  on  the 
subject  of  religion  ? 

A.     I  never  recollect  of  having  any  more  conversation  with  him, 
other  than  that. 

Q.     You  don't  recollect  his  speaking  to  you  on  that  subject  again  ? 
A.     No,  sir;  I  think  he  got  through  with  it  then. 
Q.    When  was  it  he  told  you  he  had  renounced  the  Catholic  faith  ? 
A.     This  was  after  he  returned.     He  found  fault  with  the  clergy, 
and  the  manner  of  treatment,  etc. 
Q.     How  long  after  ? 
A.     Perhaps  it  was  a  month  after. 
Q.     But  before  these  other  conversations,  was  it  ? 
A.     No;  it  was  after  all  the  conversations. 

Q.     Then  you  did  have  still  another  conversation  with  him,  on  the 
subject  of  religion  ? 

A.     This  was  the  last  conversation  I  had  with  him,  when  he  found 
fault  with  the  treatment  he  had  received  at  the  college,  etc. 

Q.     And  in  that  same  conversation,  he  told  you  he  was  about  to  be 
baptized,  and  wanted  you  to  b6  godfather  ? 
A.     No,  sir,  it  was  long  before. 
Q.     What  is  ?    When  that  conversation  was? 
A.     That  was  over  a  year  before  that. 
Q.     It  was  a  year  before  that  ? 
A.     Yes,  sir. 

Q.     That  he  told  you  he  had  renounced  the  Catholic  religion  ? 
A.     If  you  are  going  to  confuse  it  that  way — 
Q.     [Interrupting.]    I  don't  want  to  confuse  you,  at  all. 
A.     You  are,  sir.     You  were  going  back  a  year  and  a  half  from  the 
time  I  told  you  of. 

Q.     In  1867,  for  the  first  time  he  told  you,  he  believed  in  the 
CathoHc  faith  ? 
A.     Yes,  sir. 

Q.     On  his  return  from  Europe,  very  soon  after  his  return  from 
Europe,  he  told  you  he  had  renounced  the  Catholic  faith,  did  he  ? 

A.     He  said  he  was  sick  and  tired  of  it;  he  could  not  endure  them 
any  longer.     They  did  not  treat  him  right,  and  he  was  not  going  to — 
Q.     [Interrupting.]    Did  he  say  sick  and  tired  of  the  Catholic  faith, 
or  sick  and  tired  of  the  Catholics  ? 
A.     Of  the  Catholics. 

Q.     He  was  sick  and  tired  of  the  Catholics,  because  they  did  not 
treat  him  right  ? 
A.     Yes,  sir. 

Q.     Was  that  the  first  conversation  you  had  with  him  on  the  sub- 
ject of  religion,  after  he  returned  from  Europe  ? 

A.     It  was  he  that  proposed  that  conversation  himself.     I  had  no 
conversation  with  him  directly,  at  all. 

Q.     When  was  that  ?    Was  it  the  first  conversation  he  proposed  on 
that  subject  after  his  return  ? 
A.     It  was. 

Q.     Now,  did  he  ever  have  any  other  conversation,  or  did  he  ever 
talk  to  you  again  on  that  subject  ? 

A.     He  never  did  that  I  recollect  of. 

Q.     Now,  tell  me  when  it  was  that  he  said  he  wanted  you  to  stand 
godfather,  for  he  was  about  to  be  baptized  ? 
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A.  That  was  in  1868;  the  early  part  of  1868.  He  pretended  to  be 
a  strong  believer  then  in  the  church.  , 

Q .  Was  that  the  same  time  he  told  you  he  was  under  the  care  of 
Father  Gallagher  ? 

A.     It  was  some  time  befoje  that. 

Q.  Did  he  ever  then,  at  any  time,  tell  you  that  he  had  renounced 
the  Catholic  faith,  or  was  it  simply  that  he  was  down  on  the  Catholics 
because  they  did  not  treat  him  right  ? 

A.  He  could  not  renounce  the  Catholic  faith,  because  he  never 
belonged  to  it — ^the  way  he  explained  himself. 

Q.  The  expression  then,  was  simply  that  he  was  down  on  the 
Catholics  because  of  the  manner  in  which  they  treated  him  ? 

A.     That  was  the  substance  of  it. 

Q.     Now,  did  he  tell  you  wherein  they  had  treated  him  badly  ? 

A.  He  did,  sir.  It  was  in  the  college  that  he  had  called  to  leave 
his  two  boys  there. 

Q.     Did  he  make  any  other  complaint  about  them  ? 

A.  Only  his  treatment— only  the  treatment  that  he  had  received 
there. 

Q.  Did  he  say  anything  to  you  in  any  of  these  conversations,  about 
what  he  had  done  for  the  Catholics  here,  or  anywhere  else,  in  regard 
to  giving  them  land  for  churches,  or  anything  of  that  kind  ? 

A.     Yes,  sir;  he  mentioned  that. 

Q.     Did  he  say  that  he  had  done  a  great  deal  for  them  ? 

A.     He  considered  that  it  was  a  great  deal. 

Q.  Did  he  complain  then,  that  they  had  neglected  him,  and  had 
not  treated  him  right,  after  all  that  he  had  done  for  them  ? 

A.  He  did,  sir;  he  complained  of  the  Sisters.  The  Sisters  came 
there  with  their  hands  empty,  and  never  had  anything  to  nourish  him 
at  all,  to  give  him  to  eat,  or  nothing  to  console  him. 

Q.  That  when  he  was  sick  and  dying,  they  paid  no  attention  to 
him? 

A.     No  attention  to  him. 

Q.  They  neglected  him.  How  long  is  it  since  you  were  discharged 
from  your  position  in  the  Mint,  Mr.  Durkin  ? 

A.     I  think  that  was  probably  in  1867—1866,  or  '67. 

Q.     Do  you  know  why  you  were  discharged  ? 

A.     I  do,  sir. 

Q.     What  was  it  ? 

A.     For  being  absent  one  morning. 

Q.     Was  that  the  only  reason  ? 

A.     I  was  probably  accused  of  indulging  in  drink  that  morning. 

Q.     Anything  else  ? 

A.     Nothing  else,  that  I  know  of. 

Q.     Who  was  Superintendent  at  the  Mint  at  that  time  ? 

A.     Mr.  Swain. 

Q.     What  was  your  business  in  the  Mint  ? 

A .  I  had  charge  of  the  gold  from  the  melters'  and  refiners'  depart^ 
ment  to  the  assaying  department. 

Q.  That  is  to  say,  you  were  a  porter,  and  carried  the  gold  from 
one  place  to  the  other  ? 

A.     Yes  sir. 

Q.  Now  state  generally  whether,  during  all  this  time  of  your 
acquaintance  and  visits  to  Mr.  Hawes,  back  and  forth,  he  continued 
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to  manage  and  transact  his  own  business,  and  kept  charge  of  his  own 
concerns,  and  looked  for  it  generally. 

A.     I  don't  think  he  did. 

Q.     You  don't  think  he  did  ? 

A.     No.  sir.  I 

Q.     Do  you  know  anything  about  it  ? 

A.  I  do.  He  asked  me  to  call  on  Mr.  Bates  for  anything  he 
wanted  to  do.     Sometimes  he  would  have  me  call  on  other  parties. 

Q.     Would  he  give  you  specific  instructions  what  to  do  ? 

A.     He  gave  me  specific  instructions  what  to  say. 

Q.  Didn't  you  consider  that  looking  after,  and  keeping  the  man- 
agement; a  control  of  his  own  business? 

A.  Well,  so  far  as  making  the  payments,  and  letting  his  property, 
I  considered  that  the  others  done  that  part. 

Q.     They  always  did  it  under  his  supervision,  didn't  they  ? 

A.     I  should  judge  so. 

Q.  Don't  you  know,  as  a  matter  of  fact,  that  Mr.  Hawen  never  did 
execute,  or  allow  any  one  else  to  execute  an  agreement  for  him  without 
very  carefully  scrutinizing  it  most  critically  ? 

A.     That  was  his  general  character. 

Q.  Didn't  you  know  that  he  never  allowed  any  one  to  contract  a 
debt  for  him  to  the  amount  of  ten  cents,  without  supervising  that  care- 
fully and  critically  ?  Was  not  that  the  general  character,  general  con- 
duct of  the  man  as  long  as  you  knew  him  ? 

A.     That  was  a  great  deal  his  way  of  doing  business. 

Q.  Don't  you  know  that  in  many  matters  he  was  an  exceedingly 
mean  and  penurious  man  ? 

A.  In  some  relations  he  was;  and  then,  again,  in  some  cases  he  was 
not. 

Q.     State  in  what  he  was  liberal.     In  what  relations  was  he  liberal  ? 

A.  In  that  very  instance  alone,  where  I  settled  with  a  man  for 
five  hundred  dollars.  He  was  willing  to  p&y  him  a  thousand.  That 
is  one  instance  that  he  was  liberal;  and  in  donations,  sometimes,  he 
was  liberal. 

Q.     For  charitable  purposes  ? 

A.     For  charitable  purposes. 

Q.  Do  you  know  of  any  instances  of  his  donations  for  charitable 
purposes  ? 

A.    Yes. 

Q.    More  than  one  ? 

A.     I  knew  one  donation  that  he  gave. 

Q.    What  was  that? 

A.    That  was  the  church  lot  on  Tenth  street — Tenth  and  Howard. 

Q.     Do  you  know,  now,  what  year  he  gave  that  ? 

A,  I  think  he  gave  that — I  won't  be  sure — I  think  he  gave  it  in 
1860;  probably  1860,  or  '61. 

Q.     Were  you  in  the  real  estate  business  then  ? 

A.     I  was  not,  sir. 

Q.     Did  you  know  the  value  of  that  property  at  that  tine  ? 

A.     Well,  I  can  pretty  well  guess  what  it  was  worth  then. 

Q.  You  are  in  the  business  now;  you  know  what  its  value  is  to-day, 
do  you  not  ? 

A.     Well,  I  could  go  very  near  it,  probably. 

Q.     Did  you  know  any  otber  instances  of  his  making  like  donations? 
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A.  I  heard  of  others — giving  some  property  to  the  Ladies'  Belief 
Society. 

Q.  Was  that  the  property  on  which  the  place  now  stands — their 
Hospital  ? 

A.  The  property  is,  I  thi^k,  on  Post  street;  runs  from  Post  to 
Sutter,  out  in  the  Western  Addition. 

Q.     A  full  block  of  land,  is  it  not  ? 

A.  It  is  not  a  full  block,  I  think  it  is  probably  two  fifty  vara  lots; 
maybe  more  or  less;  I  don't  think  it  is  a  block. 

Q.  Do  you  know  of  any  other  instance — let  me  ask  you  about  what 
time  was  that  donation  made  ? 

A.     That  I  don't  recollect. 

Q.    Ten  years  ago  ? 

A.     I  don't  think  it  was  as  long  as  that. 

Q.     Five  ? 

A.     Yes,  sir;  it  must  be  five. 

Q.     It  cannot  be  ten.     Do  you  know  of  any  other  instance  ? 

A.  I  don't  know  to  my  knowledge.  I  heard  he  gave  a  lot  for  the 
benefit  of  a  school  in  Bedwood  City,  adjoining  his  farm. 

Q.  Do  you  know  anything  about  the  size  of  that  lot,  or  what 
it  is? 

A.     I  do  not,  sir. 

Q.  Do  you  know  of  any  other  donations  down  there  for  churches 
or  schools  ? 

A.     I  heard  he  gave  the  Catholics  a  lot  there  also. 

Q.     At  Bedwood  City  ? 

A.     Yes,  sir. 

Q.     Do  you  know  of  any  others  ? 

A.     I  don't  know  of  any  others. 

Q.  Now,  don't  you  know  as  a  matter  of  fact,  from  your  intimacy 
with  Mr.  Hawes,  that,  duiing  all  these  years,  while  he  was  making 
these  large  donations  for  public  purposes,  he  was  exceedingly  parsi- 
monious in  his  personal  and  family  expenditures  ?  Didn't  he  live  very 
meanly  for  a  man  of  wealth  ? 

A.  I  considered  he  did;  meaner  than  anybody  could  live  of  his 
wealth. 

Q.  And  was  exceedingly  stingy,  that  is  the  vulgar  term  for  it — 
wasn't  he  exceedingly  stingj^  in  all  of  the  expenditures  which  apper- 
tained to  himself  personally,  and  his  family  ? 

A.     So  far  as  his  family  is  concerned,  I  think  he  was. 

Q.     How  was  it  about  himself,  his  own  personal  expenditures  ? 

A.  Well,  I  should  judge  he  was  pretty  close  on  his  own  expenses, 
also. 

Re'direct'examinaiion  by  Mr.  Barne& — Q.  After  Mr.  Hawes  returned 
from  Europe,  how  often,  and  to  what  extent,  did  he  get  his  meals  from 
your  house,  either  taking  them  there,  or  having  them  brought  to  him  ? 

A.  Sometimes  twice  a  day,  sometimes  three  or  four  times  a  week, 
just  as  he— whenever  his  servants  would  leave,«he  would  send  a  boy 
down,  and  they  would  furnish  him  something  to  eat,  until  he  would  be 
provided  with  a  cook,  and  got  somebody  to  provide  him  his  meals. 

Q .    Did  you  take  him  food  yourself  ? 

A.     I  did,  sir,  on  several  occasions. 

Q.  How  often  do  you  think,  during  that  fall  and  winter,  did  he 
come;  up  to  the  first  of  January — did  he  come  to  your  house  to  eat? 
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A.  Sometimes  once  a  week,  sometimes,  probably  twice;  just  as  he 
happened  to  pass  it.  Sometimes  he  would  come  as  late  as  eight  or 
nine  o'clock,  and  we  would  get  breakfast  for  him — in  the  morning  after 
breakfast  was  oyer. 

Q.     You  were  asked  by  Mr.  Pratt,  whether  you  could  remember 
the  epithets  that  he  would  apply  to  his  wife,  and  you  stated  that  he 
called  her  a  disturber,  a  d — d  disturber  ? 
A.     A  d — d  disturber. 

Q.  And  some  other  names.  And  you  said  that  you  could  recollect 
other  names  that  he  called  her  besides  that  he  applied  to  her.  You 
were  not  pressed  further  on  that  point.  Now,  I  wish  you  to  state,  not 
characterizing  his  language,  but  as  nearly  and  as  fully  as  you  can,  the 
kind  of  epithets  that  he  applied  to  her,  if  you  remember  any  other 
name  he  called  her  except  d — d  disturber,  a  thief,  a  devil — won't  you 
state  what  it  was  ? 

A.     The  stress  he  laid  on  it  was  beyond  expression. 
Q.     Say  what  it  was,  and  don't  characterize  it;  say  what  it  was. 
Don't  say  it  was  beyond  expression,  but  state  what  it  was,  and  let  the 
jury  judge  if  it  was  beyond  expression.     Tell  me  "what  he  called  her, 
00  that  they  can  see  whether  it  was  beyond  expression  ? 

A.  He  said  she  was  a  d — d  vagabond;  he  could  not  trust  her;  he 
knew  very  well  that  she  had  deceived  him.  Those  are  the  words  he 
used. 

Q.     Any  other  names  ? 

A.  I  don't  know  any  other  names  he  used  after  that.  That  was  as 
common — it  is  very  hard  for  me  to  express  that  name,  because  I  really 
had  a  high  regard  for  Mrs.  Hawes,  and  knew  very  well  that  she  was 
nothing  of  the  kind.     She  was  really  a  superior  woman. 

Q .    In  speaking  of  her,  did  he  use  any  profane  language  ? 
A.     Always  cursing. 

Q.  Now,  when  you  say  "cursing,"  what  language  did  he  use? 
What  did  he  say  ? 

A.     Well,  he  would  curse  her  in  terms,  G — d  d — n  her,  all  these — 
Q.     [Interrupting.]    That  is  what  I  want.     Now,  state  what  he 
said. 

A.  G — d  d — n  her;  she  destroyed  my  happiness;  destroyed  my 
children;  everything  like  that.  For  a  series  of  years,  it  would  be  very 
hard  for  a  person  to  recollect  everything *he  did  say. 

Q.  I  don't  ask  you  to  recollect  everything  he  did  say,  but  to  refrain 
from  characterizing  his  language,  and  give  it  to  the  jury,  so  that  they 
can  see  whether  it  was  improper.  I  want  them  to  see  just  what  it  was, 
so  that  they  can  form  some  ideas  as  to  its  propriety  or  impropriety. 
Anything  else  ? 

A.     I  don't  recollect  anything  else. 

Q.     How  often  did  this  language  that  you  speak  of,  recur  ? 
A.     Frequently;  probably  once  a  week,  or  once  in  a  month,  as  I 
would  happen  to  meet  him. 

Q.     Did  it  recur  as  often  as  he  spoke  of  her  at  all  ? 
A.     As  often  as  he*  spoke  of  her  at  all,  he  spoke  of  her  in  this  disre- 
spectful tone. 

Q.     Did  you  ever  hear  him  speak  of  her  in  any  other  way  than  as  a 

d d  thief,  a  d d  vagabond,  and  G — d  d n  her — all  these  you 

have  mentioned  ? 

A.    Whenever  her  name  came  up,   he  would  speak  of   her  in 
disrespect,  in  that  way. 
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Ee-cross-examinaiimi  by  Mr.  Pratt — Q.  You  mean  to  say  now,  that 
you  never,  since  you  knew  Mr.  Hawes,  heard  him  speak  of  his  wife  in 
any  other  manner  ? 

A.     I  say,  during  the  last  year. 

Q.     Is  not  that  limited  to  a  great  deal  less  than  a  year  ? 

A.     I  say  it  was  within  a  year,  that  he  spoke  worse  of  her. 

Q.     Within  the  last  year  ? 

A.     Within  that  year. 

Q.  Wasn't  it  all  on  the  occasion  of  these  conversations  that  you 
have  already  spoken  of  ? 

A.  It  was  all  along.  He  had  a  hatred  to  her  since  ever  I  spoke  of 
the  visit  I  paid  him — 

Q.     All  these  conversations  in  which — 

Mr.  Barnes — [Interrupting.]  Go  on  and  finish  your  answer.  Since 
the  visit  you  paid  him  when  ? 

A.     Down  at  Redwood  City. 

Q.     When  was  that  ? 

A.     That  was  as  early  as  1867. 

The  Court — One  at  a  time,  gentlemen.  You  have  the  witness,  Mr. 
Pratt. 

Mr.  Barnes — He  asked  a  question  and  then  did  not  give  the  witness 
a  chance  to  answer — that  is  all. 

Mr.  Pratt — State  when  you  first  heard  him  speak  of  her  disrespect- 
fully, if  you  can  ? 

A.     As  early  as  1868. 

Q.  Have  you  ever  heard  him  speak  any  way  than  disrespectful  of 
her,  since  1868  ? 

A.     I  never  heard  him  say  anything  at  all  in  her  favor  since  then. 

Q.  Did  you  ever  hear  him  say  anything  in  her  favor  prior  to  that 
time? 

A.     I  never  heard  him  speak  well  at  all  of  her. 

Q.  You  never  heard  him  refer  to  her  without  speaking  of  her  in 
these  terms  ? 

A.  Whenever  he  would  introduce  anything  about  her,  himself,  he 
would  tell  all  her  traits  of  character,  etc.,  and  then  speak  disrespect- 
fully of  her. 

Q.  That  is  not  answeriMf  the  question.  Did  you  ever  hear  him 
speak  of  her  at  all  in  any  other  way  than  as  you  have  stated,  disre- 
spectfully ? 

A.  Oh,  he  might  in  some  instances  speak  milder  than  that,  but 
never  with  this  regard  that  any  other  decent — any  decent  man  would 
of  his  wife. 

Q.  Let  me  ask  you,  why  you  didn't  tell  me,  when  I  pressed  you 
again  and  again,  to  state  all  the  epithets  that  he  applied  to  her,  why 
didn't  you  tell  me  he  called  her  a  d d  vagabond  ? 

A.  Well,  I  thought  the  worse,  that  he  used  everything  that  was 
bad,  was  sufficient. 

Q.  Didn't  I  ask  you  repeatedly  to  say  what  he  used,  and  finally 
got  out  of  you  that  he  called  her  a  devil*  and  a  d — d  disturber,  and 
didn't  I  press  you  again  and  again  to  tell  me  what  else  he  called  her — 
why  didn't  you  tell  me,  as  you  did  Mr.  Barnes,  that  he  called  her  a 
d — d  vagabond  ?    Has  that  occurred  to  you  since  ? 

A.  Well,  there  are  things  that  would  occur  to  me  for  a  week  if  I 
hear  all  his  conversation. 
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Q.  Tour  answer  then  is,  when  I  asked  you  that  question,  that  you 
could  not  think,  you  did  not  recollect  his  having  called  her  a  d — d 
vagabond  ? 

A.  No;  but  I  thought  I  used  enough  of  that  language  to  satisfy 
you. 

Q.  You  thought  you  had  used  enough,  but  when  Mr.  Barnes  asked 
you  to  state  the  other  epithets,  you  thought  it  was  proper  to  state 
them ;  is  that  it  ? 

A.  I  felt  no  anxiety  in  answeiing  Mr.  Barnes  on  that  account,  any 
more  than  you. 

Q.  Let  me  ask  you  what  Mr.  Hawes'  appetite  seemed  to  be  when 
he  came  to  your  place  to  eat — voracious  ? 

A.     Very  much  so. 

Q.     He  seemed  to  enjoy  this  food  very  much? 

A.     He  seemed  to  eat  with  a  great  appetite. 

Me.  Barnes — Did  he  ever  pay  you  for  any  of  these  meals  or  food  ? 

A.     He  never  did. 

Mb.  Pratt — Did  you  ever  ask  him  for  any  pay  ? 

A.     I  did  not. 

H.  P.  Gallagher,  called  for  Plaintiff.     Sworn. 

Examined  by  Mr.  Barnes — Q.     Your  profession,  sir? 

A.     I  am  a  Catholic  priest. 

Q.     How  long  have  you  resided  in  San  Francisco  ? 

A.     Since  September,  1852. 

Q.     Did  you  know  Mr.  Hawes  in  his  lifetime  ? 

A.  I  did,  sir;  I  had  an  opportunity  of  knowing  him  for  many 
years. 

Q.     Did  you  know  Mrs.  Hawes  ? 

A.  Yes,  sir;  since  she  became  Mrs.  Hawes.  I  was  acquainted 
with  her  for  several  years  past. 

Q.     Did  you  ever  visit  their  house,  either  here  or  Eedwood  City  ? 

A.     Both. 

Q.  Did  you  ever  have  any  conversation  with  Mr.  Hawes  about  his 
domestic  affairs  ? 

A.     I  had,  sir;  several  times. 

Q.     How  early  in  point  o  time  before  his  death  ? 

A.     It  might.be  1868.     The  first  tim^  I  think  it  was  about  1868. 

Q.     Where  did  that  conversation  occur  ? 

A.     In  his  own  house. 

Q.     At  his  own  house  in  Redwood  City,  or  here  ? 

A.  In  this  city,  on  Folsom  street.  He  may  have  spoken  to  me  of 
his  troubles  in  my  own  house;  I  think  he  did  commence  them  there; 
he  called  to  see  me,  or  visit  me  sometimes,  and  subsequently  he  intro- 
duced the  matter,  and  wished  me  to  know — wished  me  to  speak  to  her 
on  the  subject.  Either  that,  or  I  said  I  could  not  give  him  my  opin- 
ion until  I  did  speak  with  her. 

Q.  At  the  time  you  talked  with  him  in  his  house  here  on  Folsom 
street,  what  did  he  say  to  you  about  Mrs.  Hawes? 

A.     I  would  do  him  the  justice  that  when  I  pressed  him — 

Q.     [Interrupting.]     Just  state  what  he  said  about  her? 

A.     He  complained  generally  of  her. 

Q.     In  what  respect  ? 

A.  The  impression  made  upon  me  was  that  he  regarded  her  as  in- 
tellectually his  inferior,  and  not  adapted  to  be  his  companion  socially 
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and  intellectually,  and  that  her  influence  over  the  children  was  very 
bad. 

Q.     In  what  respect  did  he  say  it  was  bad  over  the  children  ? 

A.  Hq  said  she  lied  herself,  and  made  them  lie,  or  permitted  them 
to  lie;  and  she  would  steal. 

Q.     You  say  you  pressed  him;  how  pressed  him  ? 

A.  He  was  willing  and  anxious  that  I  should  give  him  some  coun- 
sel as  to  what  should  be  done  in  regard  to  the  difficulties  between  them. 
I  don't  remember  whether  he  wished  me  to  see  her  of  himself  or 
whether  I  said:  **  I  cannot  give  any  opinion,  knowing  and  hearing 
but  one  side."  At  all  events,  it  was  with  his  full  consent  and  approba- 
tion that  I  saw  her. 

Q.     Was  that  below,  at  Redwood  City,  or  here. 

A.  Both  places;  this  was  several  times.  He  came  to  my  house 
and  asked  me  to  go  over  and  see  what  could  be  done  in  the  matter. 

Q.     Did  you  go  ? 

A.     I  went;  yes,  sir. 

Q.  What  foundation  did  you  find  there  was  for  these  charges 
against  Mrs.  Hawes  ? 

A.  I  spoke  with  her,  and  I  am  sure  she  spoke  to  me  in  confidence, 
that  is,  you  know,  in  full — feeling  that  she  was  telling  the  truth;  I 
mean,  with  sincerity.  I  could  discover  nothing  in  the  lady  at  all,  on 
which,  properly,  fault  could  be  found — upon  which  fault  could  be 
found,  properly.  I  asked  everything,  and  alluded  to  her  temper,  to 
her  manner,  and  I  could  not  discover  that  there  was  aught  of  blame  to 
be  attached  to  her. 

Q.  Did  you  go  to  his  house  at  his  request,  in  Redwood  City,  for 
the  purpose  of  investigating  these  matters  ? 

A.  Almost  ever}'  time  he  found  me  alone,  he  spoke  to  me  of  his 
difficulties,  and  when  he  was  leaving  the  city,  or  going  down,  some- 
times. I  would  meet  him  as  he  returned,  back  and  forth,  and  he 
would  ask  me  to  call  at  Redwood  City;  and  especially  as  she  was  then 
living  there. 

Q.     Were  they  then  living  separate  ? 

A.  They  were  living  in  the  same  house,  but,  I  think,  not  as  hus- 
band and  wife. 

Q.     Did  you  go  to  his  hoi^e  at  Redwood  City  ? 

A.  I  went  to  his  house.  1  took  occasion  to  go  there,  on  returning 
from  the  examinations  at  San  Jose  and  Santa  Clara,  and  stopped  over 
night  at  his  house. 

Q.     What  time  was  that — in  what  year  ? 

A.  It  was  before  he  went  to  Europe;  I  don't  remember  the  precise 
time;  I  did  not  take  a  note  of  it. 

Q.     Did  you  take  dinner  or  tea  with  them  ? 

A.  I  took  my  meals  with  them — dinner  there,  and  tea  that  evening, 
and  slept  there  that  night.  The  whole  evening,  after  dinner  was 
through,  was  occupied  in  discussing  these  points. 

Q.  Go  on  and  state  what  occurred,  what  was  said  on  your  next 
conversation  with  him  ? 

A.  Well,  sir,  it  was  merely  a  repetition  each  time.  I  spoke  with 
her,  and  retired  from  the  interview  with  her,  satisfied  that  there  was 
no  blame  to  be  attached  to  her. 

Q.  After  you  had  spent  that  evening  with  them,  finding  out  where 
the  trouble  was,  or  tiying  to,  did  you  tell  Mr.  Hawes  your  conclusion  ? 
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A.     I  did,  sir. 

Q.     Now,  state  what  you  said  to  him,  and  what  he  told  you  ? 

A.  I  stated  to  him  then  and  there,  as  well  as  prior  to  that  time,  in 
the  city,  the  same  thing.  I  told  him  I  had  given  it  every  considera- 
tion; that  I  was  familiar  with  composing  difficulties  in  families  of  that 
nature;  that  I  had  an  idea  of  what  would  be  reason  in  the  minds  of 
reasonable  persons,  for  such  disunion  and  discontentedness;  that  at 
his  request,  I  had  spoken  to  her  at  length,  and  I  came  from  ihe  inter- 
view with  her,  satisfied  that  there  was  no  blame.  I  asked  him,  **  Now 
please  tell  me,  Mr.  Hawes,  do  you  not  believe  your  wife  is  a  virtuous; 
faithful  partner?"  He  said,  **  I  have  no  fault  to  find  with  her,  at  all." 
I  mentioned  that  I  would  do  him  justice  to  say  that  of  him.  He  would 
speak  to  me  more  sincerely,  1  suppose,  than  he  would  on  many  occa- 
sions— he  admitted  that  he  had  no  fault  to  find  with  her  on  those 
points.  Then  I  said,  **  I  have  no  reason — I  can  find  no  reason  to  justify 
your  conduct  in  her  regard.  I  would  rather,  if  called  upon,  give  the 
case  against  you,  that  the  fault  is  on  your  side.  You  have  suffered  this 
feeling  to  become  morbid  upon  you;  that  it  is,  what  we  would  regard 
in  our  practice,  a  very  grievous  temptation.  It  has  no  foundation  in 
any  adequate  cause,"  and  I  had  been  speaking  with  him  frequently 
upon  the  Catholic  faith — 

Q.  [Interrupting.]  Let  me  arrest  your  attention  one  moment. 
Father  Hugh.  When  you  told  him  that  at  Redwood  City,  in  his  house, 
how  did  he  treat  you,  and  what  did  he  say  ? 

A.  That  was  the  last  conversation  I  had  with  him  upon  the  points, 
I  believe,  perhaps,  ever.  I  exhorted  him,  having  spoken  through  the 
whole  evening,  and  having  seen  them  both  frequently  together,  and 
frequently  in  the  absence  of  each  other — I  was  then  detached  from 
other  business,  to  investigate  and  adjudicate  the  whole  case  if  I  could, 
and  the  conclusion  I  came  to,  was,  that  he  was  in  the  wrong;  that  if 
he  had  the  fortitude  of  a  man  of  reason,  that  he  should  put  it  all  away, 
and  regard  it  as  an  error  he  had  committed,  and  blot  it  out  forever. 
And  that  they  should  go  together,  and  live  for  the  remainder  of  their 
lives  as  husband  and  wife — and  even,  to  let  the  union  commence  at 
that  moment,  while  I  were  there.  "  If  I  were  giving  you,"  I  told  him, 
**  the  last  advice  before  you  would  be  judged,  or  I  would  be  judged,  I 
would  say  this  to  you,  that  you  are  bou^d  to  take  your  wife  to  you  as 
your  partner,  and  treat  her  as  your  wife.  That  everything  I  have  seen, 
pointed  me  towards  that  course."  He  asked  me,  lastly,  would  the 
church  bind  him  to  live  with  such  a  woman.  I  told  him,  "  having 
married  her,  the  marriage  being  once  valid,  it  binds  you  for  life,  and, 
unless  canonical  reason  could  be  assigned,  of  which  I  could  find  no 
trace,  the  church  would  bind  you  to  live  with  her  as  your  wife,  and  you 
could  not  be  admitted  to  the  church  privileges,  unless  you  did." 

Q.     What  did  he  say  ? 

A.  He  then  arose  and  took  his  shawl  around  his  shoulders.  He 
was  very  infirm  at  the  time,  and  turned  around  and  said,  "W^ell,  I  see 
you  are  not  the  man  to  compose  this  difficulty."  I  felt  very  mean — 
a  little  mean  at  that.  I  would  say,  however,  that  was  the  only  word 
that  I  ever  heard  from  his  lips  that  implied  any  want  of  confidence  in, 
or  respect  for  me.     We  were  always  intimate. 

Q.  After  that  time,  when  he  said  that  he  saw  you  were  not  the 
man  to  settle  that  difficulty,  did  you  have  anything  more  to  do  with 
him? 


THE  HAWES'  WILL  OABE.  205 

A.  I  think  no  more  after  that,  because  I  think  that  he  went  shortly 
after  that  to  Europe.  I  did  not  meet  him  any  more  I  believe.  I  don't 
know  that  I  ever  met  him  again;  perhaps  once  or  twice — I  had  no 
conversation  with  him  on  the  point;  but  such  conversations  were  very 
frequent,  that  is,  they  had  occurred  frequently. 

Q.  Did  you  at  any  time,  and  if  so,  during  what  period,  supply 
him  with  food  ? 

A.  I  bade  him  welcome  to  my  house  on  every  occasion.  He 
resided  there,  not  far  from  me,  and  sometimes  he  would  come  in 
saying  he  was  starving  with  hunger.  I  gave  the  girls,  the  house-keeper 
and  the  cook,  instructions  to  always  give  him  whatever  he  required; 
and  he  frequently  took  his  meals  there.  There  would  be  two  or  three 
times  in  a  week — maybe  two  or  three  days  in  one  week. 

Q.  How  many  times  should  you  think,  approximately,  he  came  to 
your  house,  seeking  food,  and  saying  he  was  starving  to  death  ? 

A.  Well,  the  expression  **  starving,"  I  did  not  observe  it,  did  not 
hear  it  more  than  about  two  or  three  times,  and  I  upbraided  him  for 
starving,  or  exposing  himself  so,  as  such  facilities  were  for  preventing 
that. 

Q.     What  did  he  say  ? 

A.  He  said,  **  Oh,  Father,  I  don't  care;  there  is  no  care  taken  of 
me  any  way;  I  don't  care  about  these  things." 

Q.     Did  he  complain  to  you  of  being  neglected  ? 
A.     Oh,  he  did  complain  to  me  of  her  neglect  of  him,  and  of  her 
extravagance,  and  making  debts,  and  many  things  of  that  nature. 

Q.  I  mean  in  respect  to  his  being  provided  for  with  food  at  home, 
as  a  reason  for  his  coming  to  your  house  so  frequently  ? 

A.  He  was  then  alone,  living  there;  she  was  not  then  living  there. 
I  don't  believe  that  he  ever  came  to  me — I  don't  know  of  his  coming 
to  me  when  she  was  there.     I  say  I  don't  know  of  it. 

Q.  Did  he  ever  express  to  you  at  any  time,  any  apprehension  of 
being  hurt  in  any  way  ? 

A.  He  said,  in  speaking  of  her,  or  denouncing  her,  as  he  often 
did,  he  had  no  doubt  she  would  poison  him.  I  laughed  at  him  about 
it  though. 

Q.     That  is  to  say,  after  you  had  investigated  the  case,  and  had 
represented  to  him  how  reprehensible  his  conduct  was  ? 
A.     Yes,  sir;  I  think  so. 

Q.  How  often  was  it  that  he  told  you,  approximately,  that  he  be- 
lieved or  was  fearful  she  would  poison  him  ? 

A.  I  don't  remember  the  number  of  times,  because  I  always 
laughed  at  him,  and  put  it  down  as  nonsense. 

Q.  Can  you  give  the  jury  any  idea  about  his  manner  and  demeanor 
when  he  was  speaking  of  Mrs.  Hawes,  as  contrasted  with  his  conduct 
at  other  times  ? 

A.     Speaking  to  her  ? 

Q.  Of  her.  While  conversing  of  her,  was  there  any  change  in  his 
manner  or  demeanor  as  contrasted  with  tj^at  he  exhibited  on  ordinary 
occasions,  or  when  discussing  general  topics  ? 

A.  He  would  become  nervous  and  excited.  He  did  not  become 
profane  before  me,  that  I  can  remember,  but  very  much  excited. 

Q.  How  was  the  tone  of  his  voice  with  reference  to  ordinary  con- 
versation ? 

A.  Oh,  in  ordinary  conversation  he  was — he  had  a  very  remarka- 
ble mode  of  getting  along  with  anybody,  and  doing  business,  so  far  as 
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I  could  detect.  He  was  a  very  intellectual  gentleman,  and  would 
write  and  speak  very  well,  and  lie  was  thought  to  give  very  wise 
counsel. 

Q.  Well,  now  when  he  was  talking  with  her,  what  change,  if  any, 
did  you  observe  ? 

A.  I  observed  he  would  be  rude  with  her,  so  that  he  would  pain 
me.  He  would  tell  her  "not  to  do  that,  she  knew  nothing  at  all  about 
it."  **  Hold  your  tongue,'*  and  "  please  go  out  of  the  room."  Such 
things  as  this,  you  know,  I  thought  indicated  very  rude  manner  to- 
wards his  wife. 

Q.  That  was  in  speaking  to  her.  What  I  want  to  ask  you  about, 
I  don't  make  myself  plain — is  this :  When  you  were  talking  with  him 
about  her,  did  you  observe  any  difference  in  his  manner  or  demeanor, 
look  or  appearance,  from  that  which  he  exhibited  when  discussing 
ordinary  subjects,  and  ordinary  affairs  of  life  ? 

A.  He  became  more  emphatic  on  denouncing  her  than  any  other 
topic;  speaking  of  her  in  the  way  which  he  felt,  and  seemed  to  be 
anxious  to  impress  it  upon  me — to  impress  his  views  or  feelings  upon 
me  in  her  regard,  but  more  excited,  as  I  said,  nervous  and  excited.  I 
didn't  know  much  else. 

Q.  Did  you  think  that  he  was  sincere  and  honest  in  his  various 
beliefs  he  expressed  to  you  about  her,  and  the  opinions  he  expressed 
to  you? 

A .  Oh,  a  man  under  such  a  persuasion  is  as  sincere  as  he  can  be. 
He  is  working  under  an  error  that  has  made  itself  like  truth  upon  his 
mind  or  imagination.  I  have  seen  such  cases  so  frequently  that  I  am 
persuaded  that  he  thought  it  was  the  truth.  I  think  so.  I  have  seen 
men  tell  me  of  facts  that  they  believed  had  occun-ed,  and  were  sincere 
in  telling  me  so,  and  there  was  nothing  at  all  of  them. 

Q.  These  facts  and  circumstances  which  you  regard  purely  as 
matters  of  imagination  with  him,  he  relied  upon  as  substantial  facts? 

A.     Yes,  sir;  I  am  sure  he  did — I  am  quite  sure  he  did. 

Q.  In  what  connection  was  it  that  he  spoke  to  you  of  his  fear  that 
she  would  poison  him  ? 

A.  It  was  with  a  view,  I  think,  of  meeting  my  argument  in  her 
favor.  After  his  confidence  was  so  far  gone,  he  knew  so  much  about 
her,  or  her  malignity  towards  him,  but  he  had  no  doubt  she  would 
poison  him. 

Q.     Was  that  the  occasion  in  which  he  used  that  language  always  ? 

A.  I  think  it  was.  He  never  became  excited  with  me,  arguing  the 
case,  but  he  told  me  he  was  sure  she  would  poison  him;  he  had  no 
doubt  she  would  poison  him. 

CrosS'ExamincUion  by  Mr.  Pbatt — Q.  When  did  you  first  become 
intimate  with  Mr.  Hawes  ? 

A.     I  don't  remember;  the  first  year  he  was  in  the  Legislatiu*e. 

Q.     The  first  year  he  was  in  the  Legislature  ? 

A.  Yes,  sir;  I  met  him  in  the  Legislature,  and  then  in  the  Consol- 
idation Bill — the  Consolidation  Act  of  the  City  and  County;  he  was 
the  author  of  that  Act,  and  I  had  frequently  to  see  him — frequent 
conversation  with  him,  as  to  the  meaning  of  some  of  the  provisions  of 
that  Act.  I  had  something  to  do  with  the  County  Hospital  at  that 
time,  to  know  what  the  provisions  meant,  and  he  was  the  one  that  I 
always  had  recourse  to.  Harry  Byrne,  I  think,  was  the  Attorney,  the 
City  and  County  Attorney,  at  the  time,  and  he  oftentimes  referred 
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me  to  him  as  the  author  of  the  Bill,  to  get  points  explained.  It  has 
brought  me  into  considerable  contact  with  him,  and  from  that  time  I 
knew  him  pretty  intimately;  but  still  more  so  from  the  time  he  gave 
me  the  lot  for  the  church. 

Q.  Was  this  while  the  Consolidation  Bill  was  in  contemplation — 
before  it  became  a  law,  or  after  ? 

A.  After  its  enactment,  during  the  first  year  of  trying  to  put  it  in 
operation. 

Q.  Your  pleasant  relations,^  or  intimate  relations,  continued  unin- 
terrupted up  to  the  time  of  his  death  ? 

A.     Ever  on. 

Q.  And  during  all  that  long  period,  you  spent  the  most  of  your  time 
in  San  Francisco,  did  you  not  ? 

A.     I  was  twice  in  Europe,  since. 

Q.     How  long  did  those  absences  continue  ? 

A.     A  year  each  time ;  about  a  year. 

Q.     The  balance  of  the  time,  you  were  in  San  Francisco  ? 

A.  Yes,  sir.  I  was  a  year  running  around  the  mountains,  one 
time,  when  I  got  worked  down  in  health — in  going  around,  roughing 
it,  to  recover  my  health  again,  and  I  did. 

Q.  During  all  that  time  you  saw  Mr.  Hawes,  I  suppose,  very  fre- 
quently ? 

A.  Occasionally.  I  had  no  business  relations  with  him  from  the 
time  that  we  had  the  interviews  about  the  Consolidation  Bill,  until 
about  1861 — the  summer  of  1861,  when  I  called  upon  him  about  the 
lot,  and  from  that  time,  he  and  I  were  rather  intimate.  He  was  not 
always  in  the  city,  but  I  have  seen  him  off  and  on,  occasionally. 

Q.  When  did  the  first  conversation  take  place  between  him  and 
you,  in  regard  to  these  troubles  with  his  wife  ? 

A.     It  must  have  been  about  somewhere  in  1868,  I  think. 

Q.     That  was  at  your  house  ? 

A.  I  could  not  say  where  it  first  commenced.  It  may  have  origin- 
ated there,  or  it  was  frequently  there;  but  between  my  hQuse  and  his, 
there  is  only  a  small  distance,  and  we  walked  together,  and  I  met  him 
both  places.  It  was  the  burden  of  the  conversation  when  he  spoke 
with  me,  unless  I  went  on  some  business  point. 

Q.     That  was  sometime  in  1868  ? 

A.     I  think  it  was. 

Q.     He  introduced  the  subject  himself;  he   appealed  to  you  a? 
friend,  to  counsel  and  assist  in  the  settling  of  the  di£&culty  between 
him  and  his  wife  ? 

A.     He  wished  me  to  speak  to  her. 

Q.  When  did  the  last  conversation  on  that  subject,  take  place  be- 
tween you  ? 

A.  Before  he  went  to  Europe  last.  When  I  was  returning  from 
Santa  Clara,  I  stopped  at  his  house  at  Redwood  City,  over  night. 
That  is  the  last. 

Q.  His  principal  complaint,  I  understand,  against  her,  was  that 
she  was  his  inferior,  socially  and  intellectually,  and  had  a  bad  influence 
on  the  children  ? 

A.  That  was  the  impression  that  the  tone  of  his  remarks  to  me  had 
upon  me.  That  is  the  impression  made  upon  me  by  the  manner  in 
which  he  spoke  of  her. 

Q.  He  said  to  you  at  one  time  that  she  would  lie  and  steals  did 
he? 
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A.     Yes,  sir;  not  once,  but  frequently. 

Q.     He  said  that  frequently  ? 

A.     He  did. 

Q.  Did  he  in  any  of  these  conversations,  state  what  she  had  lied 
about,  or  what  she  had  stolen  ? 

A.  He  did  not  particularize  any  instances,  that  I  remember;  not 
any. 

Q.  When  he  came  to  your  place,  and  complained  of  want  of  food, 
that  he  was  starving,  did  you  understand  from  his  conversation,  or  the 
way  he  complained,  that  it  was  because  he  could  not  get  food,  or 
simply  that  he  did  not  have  such  food  as  suited  his  taste,  and  such  as 
he  enjoyed? 

A.     I  judged  that  it  was  in  great  measure,  from  parsimoniousness. 

Q.  Did  he  ever  complain  to  you  that  he  was  in  a  stai-ving  condi- 
tion, or  hungry  for  want  of  food,  except  whilst  his  wife  was  living 
away  from  him  ? 

A.  I  have  answered  Mr.  Barnes,  that  I  don't  know  that  he  ever 
did. 

Q.  Did  he  sometimes,  in  making  these  complaints,  make  com- 
plaints of  the  cooks;  that  they  didn't  fix  things  to  suit  him;  that  he 
could  not  eat  their  cooking  ? 

A.  He  did  sometimes.  One  time,  I  remember,  he  spoke  and  found 
fault  with  the  cook,  but  that  did  not  surprise  me  at  all,  for  he  changed 
his  servants,  cooks,  and  all,  so  frequently,  and  so  unreasonably,  that  I 
paid  no  attention  to  that  at  all. 

Q.  Did  he,  in  these  same  communications,  complain  to  you  that 
he  was  neglected;  that  no  one  cared  for  him,  or  looked  out  for  him,  or 
attended  to  him  ? 

A.  He  made  those  remarks  several  times;  at  these  same  times,  if 
you  would  allow  me,  I  knew  that  she  was  doing  everything  to  make 
him  comfortable. 

Q.  Mr.  Hawes  was  in  an  enfeebled  condition,  physically,  during 
all  the  periods  of  his  making  these  complaints,  wasn't  he? 

A.  He  was.  You  know,  I  suppose,  that  he  was  in  the  Senate,  the 
last  time  in  Sacramento,  and  he  was  ailing  then,  to  some  extent,  and 
these  complaints  were  chiefly  after  that,  subsequent  to  that  last  session 
of  the  Legislature. 

Mr.  Babnes — You  mean  the  last  session  in  which  he  sat  as  a 
member  ? 

A.     In  which  he  sat. 

Mb.  Pratt — When  you  were  spoken  to  by  Mr.  Hawes,  in  reference 
to  their  domestic  troubles,  did  he  indicate  to  you  what  he  desired  to 
bring  about,  whether  it  should  be  a  reconciliation  or  a  separation  ? 

A.  He  complained  to  me  of  his  troubles,  and  I  listened  to  him. 
I  considered  they  were  not  real;  I  proposed,  what  I  would  always 
propose  in  such  circumstances,  that  these  things  could  be  easily 
examined  with  a  view  of  reconciliation,  that  it  would  not  do  to  break 
up  his  family  without  very  grave  cause,  and  therefore,  he  said,  that  I 
should  see  her,  and  I  would  lind  out  sufficient  from  her  myself  to 
justify  all  his  complaints.  I  don't  know,  sir,  if  he  ever  did  acquiesce 
in  the  idea  of  reconciliation,  though  it  was  my  aim. 

Q.     Did  he  ever  speak  of  getting  a  divorce  from  his  vnfe  ? 

A.  I  don't  remember  that  he  spoke  to  me  directly  in  that  way,  but 
the  tone  of  my  conversation  with  him  would  preclude  his  asking  me 
such  a  question,  as  I  always  insisted  there  was  nothing  to  justify  a 
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separation,  and  that  these  whimsicalities  should  never  be  a  oause  to 
render  it  an  invalid  marriage — to  break  up  the  marriage  bond,  that  it 
could  not  do — ^it  would  be  introducing  the  worat  principles,  that  it 
would  tend  to  the  subversion  of  society,  and  make  widows  and 
orphans;  and  I  told  him  these  things  at  length,  and  he  was  a  man  of 
intellect,  and  understood  my  remarks,  and  he  would  not  propose  to 
me,  I  am  sure,  under  these  circumstances,  the  idea  of  a  divorce. 

Q.  What  was  the  intellectual  standard  of  Horace  Hawes,  as  com- 
pared with  other  men  comparatively  ? 

A.     I  think  he  was  a  man  of  a  high  order  of  intellect. 

Q.     Was  he  also  a  man  of  education  and  attainments  ? 

A.  I  believe  he  was  of  very  high  attainments.  I  believe  he  was  a 
very  excellent  scholar.  He  could  read  Spanish,  and  operate  in  Spanish 
cases,  that  is,  Spanish  law  and  Spanish  books.  He  had  many  fine 
Latin  works  in  his  library.  He  understood  the  classics,  and  was  alto- 
gether, I  think,  a  very  good  scholar. 

Q.  Did  he  in  these  conversations  with  you,  state  what  provision 
he  intended  to  make  for  his  wife,  either  in  the  case  of  separation,  or  in 
case  of  his  death  ? 

A.  He  spoke  of  establishing  by  the  means — the  result  of  his  large 
property,  a  great  portion  of  it,  a  large  intelligence  office,  that  he  bad 
made  provision  for  doing  that.  I  don't  remember  much  about  the 
Mont  Eagle  University,  but  about  the  other  he  took  great  pride  in. 
He  intended  to  do  that,  and  implied  to  me  that  he  would  not  leave  her 
a  ny  property — appropriated  his  means  in  this  way. 

Q.  When  did  he  first  speak  to  you  of  his  intention  to  found  some 
pubHc  institution,  intelligence  office,  or  Chamber  of  Industry  ? 

A.  It  was,  I  think,  sometime  between  1866  and  '68 — '68  it  may  be; 
I  am  not  sure  now  precisely;  I  did  not  take  any  note  of  it,  but  it  was 
before  we  had  any  conversations  upon  the  difficulty  with  his  wife. 
Well,  it  was  all  equal,  about  the  same  period,  about  the  same  times. 

Q.  Did  he  ever  speak  to  you  of  having  talked  with  his  wife  about 
the  disposition  of  the  property,  and  their  having  agreed  upon  it;  he 
talked  in  such  a  way  as  left  the  impression  upon  your  mind  that  he  did 
not  intend  to  leave  her  any  portion  of  this  property  ? 

A.     That  was  the  impression  made  upon  me. 

Q.  Was  that  the  result — did  you  arrive  at  that  conclusion  from 
any  one  of  the  conversations,  or  from  these  generally  ? 

A.  From  general,  and  from  his  repeated  conversations  on  these 
things,  and  his  complaints  of  her;  his  complaints  against  her. 

Q.  Did  he  in  any  of  these  conversations  express  in  regard  to  his 
children  attachment,  or  fondness  or  affection  for  them  ? 

A.  He  always  spoke  of  his  children  in  terms  of  the  greatest  affec- 
tion. He  thought  very  highly  of  his  boy;  remarked  to  me  what  a  noble 
boy  he  had  become,  if  he  were  removed  from  her  influence,  and  he  has 
stated  to  me  two  or  three  times  that  Carrie  was  his  only  relief,  his  only 
consolation. 

Q.     That  was  his  little  daughter  ? 
A.     That  was  his  little  daughter. 

Q.  Did  he  ever  state  to  you  wherein  her  influence  upon  the  child 
was  bad;  did  he  particularize? 

A.     Well,  sir,  he  said  that  she  was  mean,  and  woul^d  lie,  and  let 
them  and   teach  them  to  Ue,  permit  them  to  lie;  and  give  them  a 
mean  a§d  bad  example  of  dishonesty  on  her  part,  and  that  she  was 
^        14 


210  THE  HAWES'  WILL  CASE. 

not  fit  to  be  the  mother  of  his  children,  or  to  educate  his  children  at 
all,  or  raise  them  at  all.  These  are  the  impressions  made  upon  me 
repeatedly. 

Q.  Did  Mrs.  Hawes,  when  you  went  to  see  her,  talk  about  the 
propriety  of  having  a  divorce  from  him,  or  did  she  ever  mention  that 
subject  to  you  ? 

A.  I  rather  think  that  she  spoke  of  never  seeking  a  divorce,  or 
any  relief  at  all;  if  he  would  give  her  half  a  chance  to  live,  she  would 
stick  to  him  always,  wait  upon  him,  and  do  all  she  could  for  him. 

Q.  Did  she  ever  speak  to  you  in  regard  to  the  disposition  of  his 
property  ? 

A.  She  did.  She  said  she  had  learned  that  he  intended  to  disin- 
herit her;  not  in  these  phrases,  but  the  same  meaning;  **  and  very  un- 
justly, of  course,  you  know.  Father  Gallagher.  I  do  everything  I  can 
for  him,  really,  at  all  times,  and  for  his  children,  and  I  have  no  pleasure 
doing  anything  for  anybody  else." 

Q.     When  did  she  first  epeak  to  you  on  that  subject  ? 

A.  Oh,  it  was — I  think  I  had  spoken  with  him  there  on  these 
family  matters,  1868  and  '9. 

Q.  Did  she  express  to  you  in  any  of  those  conversations  what  her 
intentions  were  in  regard  to  the  property  ? 

A.     I  don't  remember  that  she  did,  sir. 

Q.  Up  to  how  late  a  day  did  you  continue  to  meet  Mr.  Hawes 
occasionally  ?  You  visited  him,  did  you  not,  during  his  last  sickness, 
at  his  house  ? 

A.  No;  1  was  in  Europe  at  the  time.  I  believe  I  was  in  the  East 
when  he  died.  1  was  not  here  at  all  for  the  last  year,  the  year  before 
his  death. 

Q.     Have  you  a  brother  residing  in  the  city  ? 

A.    Yes,  sir. 

Q.     He  was  here  during  that  time  ? 

A.    Yes,  sir. 

Mb.  Barnes — He  will  be  the  next  witness. 

Mb.  Pratt — Q.  You  knew  pretty  thoroughly,  did  "you  not,  Mr. 
Hawes'  disposition  and  temperament,  and  his  business  habits  ? 

A.  I  knew  a  good  deal,  I  think,  of  him.  He  was  very  regular  in 
all  his  business  affairs,  1  think;  unusually  accurate;  he  was  when  it 
came  to  the  minutise  of  every  point  of  business,  and  also  of  great 
accuracy;  always  was  very  watchful  to  have  receipts  and  such  docu- 
ments, and  would  always  be  forthcoming  and  in  proper  order  to  show 
all  about  his  business.  I  knew  a  good  deal  about  it — his  manner  of 
dealing  and  doing  business. 

Q.     Those  habits  continued,  did  they  not — 

A.     As  long  as  1  knew  him. 

Q.  You  speak  of  his  having  complained  very  bitterly  about  his 
wife  teaching  his  little  boy  to  lie,  or  permitting  him  to  ? 

A.     That  she  would  permit  them  to  lie;  teach  them  to  lie. 

Q.  Didn't  Mr.  Hawes  have  a  remarkably  high  sense  of  truthfulness 
and  integrity  ? 

A.     He  seemed  to  me  to  have. 

Q.     And  a  high  sense  of  personal  honor? 

A,  A  hig)i  sense  of  honor.  He  sometimes  denounced  with  more 
bitterness  than  most  men,  persons  who  had  been  wrong,  or  who  had 
done  him  wrong,  but  I  found  him  always  very  honorable,  very  good , 
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and  just,  in  his  appreciation  of  mens'  character,  unless,  perhaps,  where 
one  crossed  his  path. 

Q.  Let  me  ask  you.  Father  Gallagher,  if  he  was  not  peculiar  in 
his  high  appreciation  of  truthfulness — that  whenever  he  found  a  person 
had  once  deceived  or  misled  him  in  any  way,  that  it  made  him  particu- 
larly obnoxious  to  him  ? 

A.  Well,  I  could  not  give  you  any  adequate  impression  upon  my 
mind  upon  that  point.  I  don't  remember  precisely.  1  know  he  was 
highly  sensitive,  and  denounced  anything  like  duplicity  or  lying,  very 
unmeasuredly.  I  know  that,  but  I  don't  remember  anything  par- 
ticular. 

Q.  Let  me  ask  you  again,  I  don't  know  but  you  have  answered 
once,  when  you  saw  Mr.  Hawes  last  ? 

A.  I  think  it  must  be  1869;  I  think  it  is;  it  may  have  been,  sir,  in 
1870. 

Q.     "Were  you  and  Mr.  Hawes  in  Europe  at  the  same  time  ? 

A.  No.  At  least,  1  may  have  been  there  before  he  left,  but  I  did 
not  see  him. 

Q.     You  did  not  meet  him  there  ? 

A.  No,  sir;  I  did  not  know  when  he  came;  I  didn't  know  anything 
about  it;  I  didn't  know  when  he  returned — no,  it  was  1869,  was  the 
last  interview. 

Mb.  Baldwin — What  month  in  1869,  did  you  state  ? 

A.  It  may  have  been  the  latter  part  of  June,  the  time  of  the  com- 
mencement of  the  college  at  Santa  Clara  and  San  Jos6.  I  think  it  was 
sometime  in  June. 

Q.    You  saw  him  then  for  the  last  time,  I  understood  you  ? 

A.  Yes,  sir;  that  is,  I  think  so;  I  am  not  quite  positive  as  to  the 
time. 

Mr.  Pratt — What  were  his  habits  in  regard  to  the  expenditure  of 
money  for  his  person  and  family  expenses  ? 

A.     I  think  extremely  parsimonious. 

Q.  At  the  same  time,  he  was  capable  of  great  generosity  for  public 
purposes  ? 

A.  I  knew  only  of  two  or  three  instances,  in  which  he  manifested 
any  liberality,  but  he  may  have  in  other  instances  of  which  I  know 
nothing. 

Q.    What  were  the  instances  that  came  under  your  observation  ^ 

A.  He  gave  that  lot  to  me  for  the  church,  where  my  church  is  now 
built. 

Q.    What  year  was  that  ? 

A.  I  think  it  was  1861;  he  gave  a  lot  to  the  Ladies'  Protection 
and  Belief  Society,  and  be  gave  a  lot  in  Redwood  for  the  church  there, 
and  a  lot  for  the  school,  a  public  school.  These  are  the  only  instances 
I  know  of  his  liberality.  * 

Q.  Do  you  recollect  in  what  year  he  gave  the  lot  to  the  Ladies' 
Protection  and  Belief  Society  ? 

A.^   I  don't  know  what  year;  I  know  he  gave  it. 

Q.     That  is  a  whole  block  of  land  there,  is  it  not  ? 

A.     I  don't  know  how  much,  sir. 

Q.  Do  you  recoUectfin  what  year  he  gave  the  lot  to  the  church  in 
San  Jos6? 

A.  In  Redwood  City,  I  mean.  Oh,  it  might  have  been  in  1865, 
I  think,  I4on't  know  the  time  precisely;  1864  or  '65 — something  about 
that. 
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Q.     In  what  year  did  he  giye  the  lot  for  the  school  at  Bedwood  ? 

A.    About  the  same  time. 

Q.  Do  you  know  anything  about  his  usual  habit,  in  regard  to 
subscribing  for  other  charities,  when  they  were  seeking  to  raise  money 
for  public  purposes  ? 

A.     I  rather  think  he  was  found  absent  on  those  occasions. 

Q.  Do  you  know  anything  about  his  having  aided,  or  given,  or 
contributed  to  what  was  called  the  City  University  ? 

A.     I  don't  know  of  that,  at  all. 

Q.    You  don't  know  anything  about  that  ? 

A.    Not  at  all. 

A  Juror — Q.     Is  Mrs.  Hawes  a  Catholic  ? 

A.  Indeed  she  is  not.  I  don't  believe  she  has  much  idea  of  it 
either;  not  but  I  would  desire  that  she  would. 

[Here  the  Court  takes  a  recess  until  half  past  one  o'clock.] 

AFTERNOON. 

1        

Frances  M.  Parker  called  for  Contestants.     Sworn. 

Examined  by  Mr.  Barnes — Q.  How  long  have  you  resided  in  San 
Francisco? 

A.     Thirteen  years  last  June. 

Q.     What  is  your  occupation  ? 

A.    As  a  nurse. 

Q.     How  long  have  you  been  so  employed  ? 

A.     Fifteen  years. 

Q.    Did  you  know  Mr.  Hawes  all  that  time  ? 

A.  I  went  there  to  take  care  of  him  a  short  time;  in  the  mouth  of 
December. 

Q.     Do  you  remember  the  time  you  went  there  ? 

A.     Yes,  sir. 

Q.     What  time  was  it? 

A.     The  thirtieth  of  December. 

Mr.  Baldwdj— Q.    Was  that  in  1870  ? 

Mr.  Barnes — ^A.    Yes,  sir. 

Q.     How  happened  you  to  go  there  ? 

A.     A  Mrs.  Harmon  came  for  me  to  take  care  of  him. 

Q.  Do  you  remember  what  time  of  the  day  it  was  when  you  went 
there? 

A.  I  went  to  see  him  in  the  forenoon;  he  was  just  going  off  then. 
That  was  in  the  afternoon,  between  two  and  three. 

Q.     How  long  did  you  remain  there  ? 

A.     Until  six  o'clock  the  next  evening. 

Q.  When  you  first  went  there  did  you  have  any  conversation  with 
Mr.  Hawes  as  to  the  length  of  time  you  were  to  stay  ? 

A.  No,  sir;  I  told  him  I  would  come.  I  did  not  know  that  I  could 
even  stay  over  night.  My  engagements  were  such  that  I  was  liable  to 
be  called  any  moment. 

Q.  During  that  time,  that  you  were  there,  did  you  have  any  con- 
versation with  him  respecting  his  family  affidrt? 

A.    Yes,  sir;  he  talked  incessantly. 

Q.  Won't  you  state  now  to  the  jury  what  he  said  to  you  on  that 
subject  ?    What  was  the  first  thing  ne  said  on  that  subject  to  you  ? 

A.    The  first  thing  he  said  was  for  me  to  keep  his  wife  out  of  the 
room. 
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Q.     Well— what  next  ? 

A.  That  she  was  disagreeable  to  him;  that  he  could  not  endure 
the  sight  of  her. 

Q.  When  he  commenced  talking  to  you  about  her,  did  you  say 
anything  to  him  ? 

A.     I  told  him  I  didn't  want  to  hear  anything  on  either  side. 

Q.     You  didn't  want  to  hear  anything  on  either  side  ? 

A.     No,  sir. 

Q.     What  did  he  say  to  that  ? 

A.  **  You  are  right;  you  are  right."  He  repeated  it  over  the  sec- 
ond time. 

Q.     Well,  what  further  conversation  followed  on  that  subject  ? 

A.  Well,  his  whole  theme  of  conversation  seemed  to  be  an  intense 
hatred  and  dislike  of  his  wife. 

Q.     What  did  he  say  about  her  ? 

A.     I  do  not  know  as  I  could  specify  every  word  that  he  said. 

Q.     As  much  as  you  can  ? 

A.  She  was  extremely  disagreeable  to  him.  I  asked  him  if  he 
didn't  like  her  when  he  was  first  married  to  her.  He  said,  "Yes."  I 
asked  him  then  when  this  dislike  began.  He  said  it  was  the  birth  of 
her  first  child.  I  asked  the  cause  of  it,  and  he  said  it  was  her  unwill- 
ingness to  take  care  of  the  child.     He  said  she  was  d n  smart. 

Q.  Did  l^e  say  anything  about  her  use  of  money — her  habits  in 
that  respect  ? 

A.  Yes,  sir;  he  spoke  of  her;  he  said  he  would  give  her  a  few  dol- 
lars, and  she  would  go  down  town  and  spend  it,  and  bring  home  a  pa- 
per of  candies.     That  was  all  it  amounted  to;  all  she  knew. 

Q.  How  was  his  language  when  talking  about  her  with  respect  to 
its  being  profane  or  otherwise  ? 

A.  He  would  commence  to  be  profane,  and  I  told  him  I  didn't 
like  to  hear  it,  and  he  said,  **  You  are  right." 

Q.  Did  he  say  anything  to  you  about  the  only  thing  his  wife  was 
fit  for — what  she  was  fit  for,  if  anything  ? 

A.  Yes,  sir;  he  told  me  she  was  a  good  cook;  she  could  wash 
dishes  and  scrub  the  fioor  and  keep  the  house  clean;  but  said  that  that 
was  all  she  did  know — was  not  suitable  company  for  him. 

Q.  Did  he  say  anything  to  you  on  the  subject  of  separation  from 
his  wife  or  a  divorce  ? 

A.  Yes,  sir;  he  told  me  that  he  had  tried  several  times  to  obtain  a 
divorce  from  her.  He  said  if  he  was  divorced  from  her  he  could  put 
me  in  her  place. 

Q.     What  did  you  say  to  that  proposition  ? 

A.    I  did  not  make  him  any  answer. 

Q.     Did  he  talk  to  you  at  all  about  his  posthumous  fame  ? 

A.     Yes,  sir. 

Q.     What  did  he  say  about  that  ? 

A.  He  spoke  of  the  College  of  Industry;  what  great  benefit 
that  would  be  to  the  city.  I  asked  him  where  it  was  located.  He 
said :  ' '  Have  you  lived  in  California  as  long  as  you  have  and  do^not  know 
what  I  have  given  to  the  city  ?  "  I  said:  **  I  understand  you  gave  the 
ground  of  the  Belief  Society  of  the  city."  *'  I  did,"  he  said;  **  it  was 
worth  $10,000."  I  said  it  was  a  sand  bank  in  those  days.  And  he 
said:  ''I  also  gave  the  ground  of  the  Tenth-street  Church,  where 
Father  Gallagher  preaches,  and  that  is  worth  $10,000  more;  that  is 
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$20,000."  I  said:  "That  was  also  a  sand  bank,  worth  fifty  dollara 
when  you  gave  it  to  him." 

Q.     What  did  he  say  about  his  future  fame  ? 

A.  In  speaking  of  the  College  of  Industry,  I  said  it  would  be 
many  years  before  it  would  be  finished — before  there  would  be  money 
enough  to  finish  it.  He  said  he  didn't  care  if  it  was  a  hundred  years. 
He  did  not  expect  it  would  be  in  his  day.  He  didn't  care  if  it  was  not 
in  the  day  of  any  of  his  relatives,  so  that  the  name  of  the  Honorable 
Horace  Hawes  was  handed  down  to  posterity;  it  would  be  in  every 
one's  mouth,  and  upon  the  building.  Every  one  would  speak  of  his 
great  donation  to  the  State. 

Q.  Did  you  mean  to  say  he  used  the  language,  '^  the  Honorable 
Horace  Hawes  "  ? 

A.  Yes,  sir;  he  always  used  it  when  he  spoke  of  anything  he  had 
given — bequests. 

Q.     Did  he  talk  to  you  on  the  subject  of  life  insurance  ? 

A.    Yes,  sir. 

Q.     What  did  he  say  about  that  ? 

A  He  told  me  he  would  give  me  $10,000  if  I  could  find  any  com- 
pany that  would  insure  his  life  ten  years,  so  that  he  could  live  until  his 
son  was  of  age. 

Q,     How  was  his  general  conversation — connected,  or  disconnected  ? 

A.  Not  connected  at  all.  One  moment  it  would  be  about  what 
he  had  given  to  the  city;  the  next  about  keeping  his  wife  out  of  the 
room ;  next,  about  his  son — that  was  the  way. 

Q.     Did  you  say  anything  to  him  about  the  way  he  was  talking  ? 

A.  Yes,  sir;  I  spoke  to  him  two  or  three  times  about  it,  and  he 
said,  **  You  are  right." 

Q.     What  did  you  tell  him  ? 

A.  I  spoke  about  his  will,  and  one  thing  and  another.  He  said 
he  did  not  intend  to  leave  his  wife  anything;  that  she  did  not  know 
how  to  spend  money.  I  asked  him  if  she  would  break  the  will,  and 
he  said  "  no,"  he  would  fix  that. 

Q.  Did  you  say  anything  to  him  on  the  subject  of  his  not  being 
right  in  his  mind,  to  talk  that  way  ? 

A.  He  was  running  on  at  random  during  the  night,  talking 
almost  incessantly;  not  sleeping — but  not  talking  five  minutes  on  any 
one  subject.  In  the  morning  he  was  sitting  out  on  the  porch,  speaking 
of  one  thing  and  another.  I  said:  ''  I  do  not  believe  you  are  all  right 
in  the  upper  story." 

Q.     What  did  he  say  to  that  ? 

A.  He  put  his  hand  to  his  head,  and  asked  did  I  mean  that.  I 
said,  yes.  Said  he:  "I  have  not  been  for  four  or  five  years;  you  are 
right." 

Q.  Did  he  say  anything  to  you  about  any  provision  in  his  will  for 
you? 

A.  Yes,  sir;  he  told  me  if  I  would  bind  myself  by  an  oath  to  stay 
with  him  as  long  as  he  lived,  he  would  make  me  Lady  Superior  over 
all  the  nurses  in  the  city.  He  said  they  had  Lady  Superiors  in  the 
Convent,  and  he  didn't  know  why  I  shouldn't  be  Lady  Superior,  since 
I  was  superior  to  them  all. 

Q.     How  did  you  come  to  leave  on  the  second  day  ? 

A.     I  was  called  away. 

Q.     To  an  engagement  ? 

A.     Yes,  sir. 
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Q.    You  mean  a  professional  engagement  ? 

A.     Yes,  sir. 

Q.     Did  you  tell  him  ? 

A.  •  Yes,  sir,  I  did. 

Q.     What  did  he  say  to  that  ? 

A.  He  commenced  to  swear;  said  it  was  all  a  contrived  plan  be- 
tween Mrs.  Hawes  and  myself  to  leave  him  alone,  as  she  had  gone  to 
Eedwood  that  day. 

Q.  What  did  he  say  about  your  connection  with  his  wife,  if  any- 
thing? 

A.     I  do  not  know  as  I  understand  your  question. 

Q.  What  did  he  say  about — give  us  in  full  what  he  said  about  this 
being  a  plan  between  you  ? 

A.  He  said  it  was  a  contrived  plan  between  Mrs.  Hawes  and  my- 
self, because  she  went  to  Kedwood  that  day,  that  I  should  leave  him 
that  night,  and  leave  him  entirely  alone,  without  a  nurse  or  any  one 
to  cook  for  him . 

Q.  Did  he  say  anything  to  you  about  the  extent  of  his  property — 
what  it  was  worth  ? 

A.     Yea,  sir;  he  said  he  was  worth  between  two  and  three  millions. 

Q.  Did  you  have  any  money  transactions  with  him  during  the 
time  you  were  there  ? 

A.     To  expend  anything  do  you  mean  ? 

Q.  Any  money  transactions  with  him;  borrowing  from  him  or 
lending  him  ? 

A.  I  lent  him  a  dollar  to  pay  the  barber  with.  The  bai:ber  was 
there  and  shaved  him. 

Q.     Did  he  pay  it  back  to  you  ? 

A.     No,  sir;  he  did  not  pay  me  at  all. 

Q.  Did  he  tell  you  anything  more  about  his  getting  a  divorce 
from  his  wife  ? 

A.  No;  he  said  that  she  had  been  offered  a  large  sum;  he  had  of- 
fered her  several  hundred  thousand  dollars  if  she  would  only  take  a 
divorce  and  leave  him.     It  was  all  he  wished  for. 

Q.  Did  he  say  anything  about  her  getting  married,  and  anything 
else? 

A.  No,  sir;  he  did  not;  he  ran  at  random.  I  asked  him  some  few 
questions,  and  he  answered  them. 

Q.  Did  you  have  any  conversation  with  him,  or  did  he  with  you, 
anything  about  Father  Gallagher  and  his  visits  Uiere  ? 

A.     Yes,  sir. 

Q.     What? 

A.  He  said  Father  Gallagher  came  often  to  see  him,  and  said  he 
was  in  a  few  days  before  I  come,  and  he  said  he  told  him  to  stand 
there,  (pointing  his  finger  towards  the  door  that  separated  the  office 
from  the  sleeping  room,)  and  he  said,  ''  I  told  him  to  go  home  and 
cook  me  a  steak,  and  make  me  a  cup  of  tea  and  some  toast,  and  a 
baked  potatoe.  When  he  had  done  that  he  could  come  and  talk  relig- 
ion as  long  as  I  was  eating  it." 

Mb.  Babnes — Please  repeat  that,  Mrs.  Parker. 

Witness  repeats  the  last  answer. 

Q.     Did  you  stay  up  with  him  that  night  ? 

A.     Yes,  sir;  I  stayed  up  all  night. 

Q.     How  did  he  sleep,  if  at  all  ? 

A.     He  did  not  sleep  at  all  until  four  o'clock  in  the  morning,  and 
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then  his  sleep  was  very  broken — ^from  four  to  six  when  he  was  drowsy 
— ^he  talked  incessantly  in  his  sleep. 

Q.    What  did  he  require  of  you  during  the  night  ? 

A.     I  bathed  him  most  of  the  time. 

Q.    How  long  did  he  require  you  to  do  that  ? 

A.     A  gt>od  part  of  the  night,  rubbing  and  bathing  him. 

Q.     What  did  you  bathe  him  with  ? 

A.  Warm  water;  then  with  whisky;  then  rubbed  him  with  a  hair 
glove  or  a  coarse  glove,  and  then  he  had  his  lungs  rubbed  with  cod 
liver  oil. 

Q.     Where  did  you  get  the  oil  that  he  was  rubbed  with  ? 

A.     Off  the  table  in  his  room.    It  was  rancid. 

Q.    What  kind  of  oil  ? 

A.     God  liver  oil. 

Q.    What  was  its  quality  and  condition? 

A.    It  was  rancid — very  poor. 

Q.  Did  he  talk  at  all  upon  religious  subjects,  or  use  scriptural 
hmguage? 

A.    Not  a  great  deal. 

Q.    Did  he  at  all  ? 

A.  Once  in  a  while  he  would  quote  some  little  passage  from  the 
Bible.    It  didn't  amount  to  much. 

Q.    Did  he  talk  to  you  at  all,  as  to  his  own  religious  belief,  if 

A.    Yes,  sir. 

Q.     What  about  that  ? 

A.  He  told  me — he  asked  me  what  I  was;  I  told  him  I  was  a 
Protestant.  He  said  he  was  glad,  and  wanted  to  know  what  church  I 
belonged  to;  and  I  told  him,  "I  am  a  Methodist."  He  said  he  was 
brought  up  in  the  Presbyterian  church. 

Q.  Did  he  say  anything  to  you  at  all  about  his  food,  or  what  he 
ate? 

A.  No,  sir;  he  seemed  satisfied  with  whatever  I  gave  him;  Mrs. 
Hawes  cooked  it;  she  was  there. 

Q.     Was  Mrs.  Hawes  there  during  the  time  you  was  there  ? 

A.    Most  of  the  time,  until  she  went  to  Redwood. 

Q.    Were  you  present  whes  she  was  in  the  room  there  ? 

A.    Yes,  sir. 

Q.    What  was  his  manner  and  demeanor  towards  her? 

A.    Very  disrespectful. 

Q.    What  way  ? 

A.  A  sort  of  sneering,  stem  way — ^turning  the  head — looking  in 
an  opposite  direction — not  seeming  to  bear  her  near  him. 

Q.  Did  he  appear  to  you  to  be  sincere  in  tliese  declarations  he 
made  respecting  her,  in  his  life  with  her  ? 

A.    JLthink  he  did. 

Q.     Tou  think  he  believed  them  ? 

A.    Yes,  sir. 

Q.  You  say  you  have  had  an  experience  in  nursing  of  thirteen  or 
fourteen  years  ? 

A.     Thirteen  years  in  California. 

Q.  From  what  you  saw  during  the  time  you  were  there,  did  yoti 
form  any  opinion,  with  reference  to  his  mental  condition? 

A.     Yes,  sir;  I  did  not  think  that  his  mind  was  all  right  ? 

Q.    Did  he  find  any  fault,  or  make  any  criticism  on  your  dress? 
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A.  Well,  in  regard  to  a  sontag  I  had  on;  It  had  steel  buttons, 
and  he  asked  me  to  take  it  off,  as  it  drew  from  his  brain  all  of  the 
time. 

Q.     What  ? 

A.     The  steel  buttons  drew  from  his  brain. 

Q.     What  do  you  understand  the  buttons  drew  from  Um  ? 

A.  He  said  the  electricity — he  could  feel  the  electricity  from  the 
buttons,  and  they  drew  from  his  brain,  and  it  would  make  him  very 
sick  if  I  did  not  take  it  off. 

Q.     Did  you  take  it  off? 

A.     No,  sir;  I  did  not. 

Q.     How  much  did  he  speak  about  that  ? 

A.  Two  or  three  times.  Also,  another  lady  that  was  there,  whose 
dress  was  trimmed  with  steel  buttons,  he  said  to  her,  it  seemed  to  take 
from  him. 

Cross-Examination,  by  Mr.  Pratt. — Q.  How  did  you  find  Mr. 
Hawes  situated,  when  you  first  went  there,  Mrs.  Parker  ? 

A.  I  found  him  sitting  there,  and  that  he  had  nothing  to  eat  or 
drink. 

Q.     Was  there  any  one  in  the  room  with  him  ? 

A.  When  I  went  there,  Mrs.  Ober  went  with  me  in  the  morning. 
In  the  afternoon,  I  don't  think  there  was  any  one  in  the  room;  I  could 
not  see  any  one  but  Mr.  Hawes. 

Q.     The  time  you  went  into  his  room  was  in  the  evening  ? 

A.     In  the  afternoon,  between  the  hours  of  two  and  three. 

Q.    You  found  him  alone  then,  in  bed  ? 

A.     Yes,  sir. 

Q.    Was  he  quiet;  at  rest  ? 

A.     He  seemed  to  be  suffering  a  good  deal  from  a  raising. 

Q.     From  what  ? 

A.  A  cough  and  raising;  he  seemed  to  be  in  a  great  deal  of  dis- 
tress from  the  lungs. 

Q.  He  was  quiet  and  calm  at  that  time,  except  from  physical 
pain? 

A.  Yes,  sir,  for  a  little  while;  then  he  would  commence  to  talk 
about  his  wife. 

Q.     How  long  did  he  remain  in  that  quiet  condition  ? 

A.     About  half  an  hour. 

Q.     After  you  left  ? 

A.     Yes,  sir. 

Q.     What  did  he  say  to  you  after  you  first  went  into  the  room  ? 

A.  He  asked  me  how  I  had  been  nursing,  what  I  knew  about 
nursing;  what  I  knew  about  bathing;  then  he  said,  "  That  is  all  to  be 
proved." 

Q.     Did  he  ask  you  any  further  questions? 

A.  He  asked  me  some  questions  about  nursing;  what  I  had  done 
at  nursing;  if  I  had  ever  taken  care  of  a  gentleman  that  was  sick  be- 
fore. 

Q.  Did  he  examine  you  pretty  thoroughly  in  regard  to  all  your 
qualifications  ? 

A.     Yes,  sir. 

Q.  Did  he  say  anything  to  you  about  the  length  of  time  you 
should  serve,  and  the  terms  ? 

A.     He  said  he  would  like  me  to  stay  as  long  as  I  lived.    I  told 
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him  it  was  impossible,  as  I  had  other  engagements,  and  expected  every 
hour  to  be  called  away.     I  went  merely  to  oblige  him. 

Q.    Did  he  ask  you  what  pay  you  expected  ? 

A.     He  asked  me  what  I  had  a  week,  and  I  told  him. 

A.     He  made  these  inquiries  right  along,  one  after  another,  did  he  ? 

A.     Yes,*  sir,  the  first  day  I  was  there. 

Q.  At  what  time  on  that  day,  did  he  begin  to  be  restless  and  ner- 
vous ? 

A.     About  half  an  hour  after  I  went  there. 

Q.     Had  you  given  him  any  medicine  in  the  meantime  ? 

A.  He  took  some  medicine  that  some  physician  had  left  for  him , 
out  of  a  bottle;  but  I  could  not  tell  you  what  it  was;  something  to 
make  him  expectorate  freely.     He  also  took  a  gargle. 

Q.     Do  you  know  who  the  physician  was  ? 

A.  No,  sir;  I  do  not.  He  told  me  he  had  had  several  physicians, 
and  none  of  them  knew  as  much  as  himself. 

Q.     You  sat  up  with  him  all  night,  that  night  ? 

A.     Yes,  sir. 

Q.     You  say  he  didn't  sleep  until  from  four  till  six  ? 

A.     From  four  to  six;  not  at  all,  until  then. 

Q.  How  long  had  you  been  there  before  he  commenced  to  talk  to 
you  about  his  wife  ? 

A.     A  very  short  time;  almost  as  soon  as  I  went  there. 

Q.  You  replied  that,  that  you  didn't  want  to  know  anything  on 
either  side. 

A.  That  I  didn't  want  to  know  anything  on  either  side  of  the 
house. 

Q.     He  said  you  were  right  about  that  ? 

A.     He  said  it  a  second  time  over:   **  You  are  right;  you  are  right." 

Q.     Then  did  he  after  that  begin  to  talk  to  you  about  her  again  ? 

A.  Yes,  sir;  several  times.  I  asked  him  if  his  wife  was  not  a  good 
woman,  and  he  said  she  was  smart;  and  prefixed  it  with  an  oath. 

Mb.  Barnes — Q.     Just  state  what  he  said. 

A.     He  said  she  was  "  damned  smart." 

Mr.  Pratt — Q.  Did  he  manifest  any  impatience  with  you  when 
you  told  him  you  didn't  want  to  hear  of  his  family  troubles  ? 

A.     No,  sir. 

Q.  On  the  contrary  he  seemed  rather  pleased  at  the  view  you  took 
of  it? 

A.     Yes,  sir. 

Q.  When  he  commenced  to  talk  to  you  again  on  that  subject,  did 
you  again  decline  to  express  yourself  in  the  same  way  ? 

A.  I  talked  with  him.  Then  I  put  the  question  I  just  told  you — 
if  she  was  not  a  good  woman. 

Q.     He  made  the  reply  which  you  have  stated  ? 

A.     Yes,  sir;  he  told  me  what  she  was  good  for. 

Q.     Did  the  conversation  stop  there  about  her  ? 

A.     He  mentioned  her  several  times. 

Q.     That  conversation,  did  he  then  stop  ? 

A.     Yes,  sir. 

Q.  Then,  after  an  interval  of  some  time,  he  spoke  of  her  again, 
did  he  ? 

A.  He  spoke  of  his  will.  He  said  he  was  not  going  to  will  her 
anything. 
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Q.     Did  you  make  any  response  or  inquiir  about  that,  or  after  it  ? 

A.  '  I  only  asked  him  if  she  would  break  the  will. 

Q.     And  he  made  the  reply  which  you  have  already  given  ? 

A.     Yes,  sir;  that  that  was  all  fixed. 

Q.     Then  that  conversation  stopped  again  ? 

A.  Yes;  he  went  off  to  something  else.  He  spoke  of  rf  '*  sick  chair" 
which  she  had  bought  for  him,  and  he  had  a  good  deal  to  say  about 
that. 

Q.     What  about  that  ? 

A.  He  said  it  was  not  a  suitable  chair  for  a  man  in  his  standing  to 
sit  in. 

Q.     Did  he  still  again  renew  the  conversation  about  his  wife  ? 

A.  In  regard  to. the  chair  he  did;  yes,  sir.  He  spoke  of  her  several 
times.  I  cannot  now  tell  you  every  word  he  said;  but  several  times  in 
the  night.  Once  or  twice  he  told  me  to  call  her  for  something  in  the 
evening. 

Q.     Did  you  call  her  ? 

A.     Yes,  sir.     Once  he  said:  "Call- Mrs.  HawesI" 

Q.     Did  she  come  ? 

A.     Yes,  sir. 

Q.     What  did  he  want  of  her  ? 

A.     To  clean  his  teeth. 

Q.     Did  she  do  it  ? 

A..    Yes;  he  told  me  that  was  all  she  was  fit  for. 

Q.  Did  he  use  any  abusive  expressions  to  her  while  she  was 
there  ? 

A.     No,  nothing  more  than  speaking  out  sharp  to  her. 

Q.  Did  he  say  that  in  Mrs.  Hawes'  presence,  that  that  was  all  she 
was  fit  for  ? 

A.  No,  sir;  after  she  went  away.  He  said  he  didn't  wish  me  to 
do  it. 

Q.     You  stated  that  he  seemed  to  dislike  Mrs.  Hawes  intensely  ? 

A.     Yes,  sir. 

Q.  Had  you  any  other  reason  for  arriving  at  the  conclusion  than 
the  facts  you  have  already  stated  ? 

A.  His  manner;  and  also  I  was  told  before  I  went  there  there  was 
some  trouble  between  them,  but  was  not  told  what  it  was. 

Q.  The  facts  which  you  have  stated  then,  and  the  manner  in  which 
he  spoke  of  her  and  about  her,  were  the  reasons  for  your  concluding 
that  he  hated  her  intensely  ? 

A.     Yes,  sir. 
«  Q.     In  this  matter  he  spoke  something  about  divorce  ? 

A.     Yes,  sir. 

Q.  You  understood  from  him,  didn't  you,  that  what  he  desired 
was  that  eb^  should  get  a  divorce  ? 

A.     Yes,  sir. 

Q.  And  that  he  would  give  her  one  hundred  thousand  dollars  if 
she  would  get  a  divorce  ? 

A.     Yes;  that  is  what  he  told  me. 

Q.  When  he  told  you  that  he  first  began  to  dislike  her  because 
she  refused  to  take  proper  care  of  his  child — 

A.     Befused  to  nurse  his  child. 

Q.     That  was  the  expression  he  used,  was  it? 

A.     Yes,  sir. 
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Q.  Did  he  say  anything  else  in  that  connection,  as  to  the  care  of 
the  child  ? 

A.  No,  sir;  he  did  not.  He  said  she  was  not  a  competent  woman 
to  take  care  of  the  boys — that  was  why  he  sent  them  away — but  that  if 
I  would  stay,  he  woidd  send  for  them  to  come  home. 

Q.  Did  he  say  Mrs.  Hawes  was  extravagant  in  the  expenditure  of 
money  ? 

A.  He  said  he  would  give  her  money,  and  she  would  buy  candy 
with  it.  She  asked  him  for  some  money,  for  she  was  going  to 
Bedwood,  and  she  had  nothing  to  live  on  at  the  house.  He  told  her 
there  was  a  cow,  and  she  could  Eve  on  that. 

Q.     Was  that  while  you  were  there  ? 

A.     Yes,  sir;  Saturday  evening. 

Q.    Was  that  all  the  reply  he  made  to  her  ? 

A.  Yes,  sir;  that  was  ^1  the  reply  he  made.  After  she  was  gone, 
he  said  to  me,  '*  She  is  a  smart  woman."  He  said  "  That  is  where  the 
trouble  is." 

Q.    You  say  he  cursed  occasionally,  and  used  profane  language  ? 

A.    Yes,  sir. 

Q.     Did  you  remonstrate  with  him  about  that  ? 

A.  I  told  him  I  did  not  like  to  hear  it.  He  would  calm  down  a 
few  moments,  and  then  start  up  about  something  else.  He  spoke  about 
his  monument;  he  was  going  to  be  hurried  at  Eedwood  City,  as  it  was 
the  only  fitting  place  for  his  bones  to  rest. 

Q.  He  always  complied  with  your  wishes,  whenever  you  expressed 
them? 

A.    Yes,  sir. 

Q.  You  went  away  because  you  was  called  to  another  engagement, 
did  you  ?  / 

A.     Yes,  sir: 

Q.    After  having  stayed  there  how  long  ? 

A.  I  went  one  day  between  two  and  Ihree  and  left  at  six  the  next 
afternoon — ^went  the  thirtieth  and  left  the  thirtv-first. 

Q.  When  you  went  away  then,  you  left  him  in  the  house  entirely 
alone? 

A.  I  left  hi|n  entirely  alone,  with  the  exception  of  the  clerk  in  the 
office.  He  was  counting  over  some  money  on  the  bed  when  I  left. 
He  had  sent  a  check  for  one  hundred  dollars,  and  they  gave  it  to  him 
all  in  silver.     He  was  making  the  boy  count  it  over. 

Q.    How  old  a  boy  ? 

A.  Somewhere  about  twenty — a  dark  complexioned  boy.  I  don't 
know  who  he  was.     He  had  three  small  boys  there. 

Q.     He  swore  at  you  some  when  you  went  away,  didn't  he  ? 

A.  No,  sir;  he  said  it  was  all  a  contrived  plan  between  Mrs.  Hawes 
and  myself  to  leave  him  alone. 

Q.     Was  that  about  all  he  said  upon  that  subject  ? 

A.  It  was  about  all.  If  he  had  knovirn  I  was  going  away — it  was 
about  all — if  he  had  known  I  was  going  away,  he  should  have  kept  her 
there. 

Q.     About  this  loan  of  a  dollar;  did  he  ask  you  for  it  ? 

A.     He  a&ked  me  for  it;  yes,  sir. 

Q.     Did  you  ask  him  to  repay  you  ? 

A.  No,  sir,  I  did  not.  I  told  him  I  had  only  a  two  and  a  half 
piece.  He  said  he  was  out  of  money — he  had  none  to  his  name.  X 
don't  think  he  had,  either,  until  he  sent  out  and  changed  his  money  , 
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Q.     Before  the  boy  brought  in  the  hundred  dollars,  do  you  speak  of  ? 

A.     Yes,  sir. 

Q.     Was  the  barber  there  seeking  his  pay  ?    Had  he  sent  in  his  bill  ? 

A.  The  barber  was  there.  He  did  not  pay  him  over  four  bits  at 
a  time,  but  he  wanted  to  give  him  four  bits  for  a  Christmas  present. 

Q,    He  had  none,  and  asked  you  for  it  ? 

A.     Yes,  sir. 

Q.     Did  he  pay  you  for  your  services  there  ? 

A.  No,  sir.  It  was  not  mentioned  then,  nor  afterwards.  Only 
he  sent  for  me,  to  see  him  about  my  going  to  the  islands  with  him. 
So  far  as  his  wife  was  concerned,  he  said  all  that  he  wished,  was  to  be 
rid  of  her;  to  get  her  out  of  the  way. 

Q.  Did  he  say  anything  about  her  disturbing  and  annoying  him 
by  her  presence,  and  wanting  her  away,  that  he  might  rest  ? 

A.  He  disliked  her  so  much,  he  did  not  want  her  in  the  house ; 
he  didn't  wish  her.  Still  he  said,  had  he  known  I  was  going  away  that 
night,  he  should  have  retained  her  there,  rather  than  to  be  left  alone. 

Q.  If  he  had  known  you  were  going  away,  he  would  have  retained 
her  there,  rather  than  to  be  left  alone  ? 

A.     Yes,  sir. 

Q.     Did  you  bring  him  his  food  during  the  time  you  was  there  ? 

A.     Yes,  sir,  I  did. 

Q.     How  did  his  appetite  seem  to  be  ? 

A.     He  ate  very  heartily. 

Q.     He  ate  very  heartily  ? 

A.     Yes,  sir. 

Q.     Invariably,  did  he  ? 

A.  He  ate  somewhere  about  six  times  in  the  coiirse  of  a  day,  some- 
thing. He  did  not  always  eat  heartily  every  time.  He  took  cracker 
and  tea — something  of  that  kind. 

Q.  Did  he  say  anything  to  you  about  not  having  a  sufficiency  of 
food? 

A.     No,  sir;  jne  did  not. 

Q.     Anything  of  the  want  of  care  or  attention  ? 

A.  He  did  not  say  he  had  suffered  from  the  want  of  it;  but  that 
he  needed  something  for  his  comfort.  I  suggested  that  ht  send  out  to 
buy  them,  but  he  said  no,  he  could  not  afford  it. 

Q.     Did  he  direct  you  to  bathe  him  with  warm  water  ? 

A.  Yes,  sir;  with  two  separate  dishes  of  water;  to  wash  the  dis- 
ease off  with  one,  and  with  clean  water  in  another. 

Q.     Did  he  direct  you  in  detail  how  to  do  it  ? 

A.  I  told  him  I  knew  all  about  bathing,  and  he  said  he  would  see 
how  much  I  knew. 

Q.     Did  he  order  whisky,  also  ? 

A.  Yes,  sir;  and  cod  liver  oil,  also,  to  be  rubbed  in,  as  his  stomach 
was  weak,  it  could  not  bear  it. 

Q.    ML  these  instructions  he  gave  you  ? 

A.     Yes,  sir. 

Q.     Was  he  perfectly  satisfied  ? 

A.     He  was  perfectly  satisfied  vdth  everything  I  did. 

Q.  Did  Mrs.  Hawes  spend  much  of  her  time  in  the  room  with  you 
while  you  were  there  ? 

A.     Not  any,  unless  he  asked  for  her. 

Q.     How  many  times  did  he  send  for  her?  » 

JL.    Well,  I  don't  recollect  every  time. 
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Q.  Did  she  admimster  any  medicine,  or  give  him  any  foof,  while 
you  were  there? 

A.  I  don't  think  she  did.  She  came  there  with  it,  and  I  brought 
it  in. 

Q.     Did  she  do  anything  for  him  except  cleaning  his  teeth  ? 

A.     Yes,  sir;  she  washed  his  back. 

Q.    Did  he  request  her  to  wash  his  back  ? 

A.  He  wanted  me  to  bathe  him  there,  and  I  told  him  I  objected 
to  do  it,  and  he  told  me  to  call  Mrs.  Hawes. 

Q:  Did  he  tell  you,  in  speaking  of  religion,  what  his  present  con- 
victions were  ? 

A.  No,  sir;  he  told  me  he  was  a  Presbyterian — brought  up  in  that 
belief — in  fore-ordination;  that  when  a  man  was  born,  his  destination — 
whatever  he  was  destined  to  be,  so  he  became.  If  destined  to  become 
wealthy  and  great,  he  would  become  so.  He  said  he  was  one  of  the 
greatest  lawyers  California  ever  produced. 

Q.     Did  you  ever  see  him  any  time  except  this  period  ? 

A.     Yes,  sir;  I  saw  him  twice  afterwards. 

Q.     When? 

A.  I  couldn't  tell  you.  I  was  away  nursing,  and  called  when  I 
had  an  opportunity.  Once — the  third  week  in  June — he  sent  for  me 
to  see  about  going  to  the  islands. 

Q.     He  sent  for  you  ? 

A.  Yes,  sir.  He  had  had  Dr.  Blake,  and  he  had  recommended  a 
trip  to  the  islands.  He  wanted  me  to  go  to  the  boat  and  have  two 
staterooms  prepared,  and  to  go  out  and  buy  all  the  necessaries  we 
would  require  on  the  voyage.  I  said,  **  Where  will  I  get  the  money?" 
He  said,  *'  Take  your  money,  and  I  will  settle  with  you  for  it."  I  re- 
fused. 

Q.     Did  he  want  you  to  go  with  him  to  the  islands  ? 

A.     Yes,  sir. 

Q.  How  did  you  find  him  when  you  went  there  on  this  first  oc- 
casion ?  I 

A.     More  quiet  than  before.     His  wife  was  not  there. 

Q.     Was  he- lying  in  bed,  as  formerly  ? 

A.     Yes,*Bir. 

Q.     Was  there  any  one  with  him  ? 

A.     He  had  then  a  little  boy  in  the  office  or  in  the  sitting  room. 

Q.     How  long  did  you  remain  with  him  on  that  occasion  ? 

A.     An  hour  and  a  half,  I  suppose. 

Q.     Did  he  talk  pretty  much  idl  the  time  you  was  there  ? 

A.    Yes,  sir. 

Q.     Any  other  subject  than  the  trip  to  the  islands  ? 

A.  No,  sir;  that  seemed  to  be  the  main  thing.  He  thought  if  he 
could  go  there  and  get  back  again  it  might  prolong  his  life  a  number 
of  years.  He  was  very  anxious  to  go.  He  said  that  on  the  trip  to  the 
islands  he  should  take  every  convenience  for  preserving  his  body,  so 
that  he  could  be  buried  at  Eedwood. 

Q.  How  long  after  that  was  it  when  you  made  your  last  visit  to 
him? 

A.  I  could  not  tell  you.  I  think  it  was  four  or  five  weeks  from 
the  time  I  left  him.  I  couldn't  specify  that,  because  I  was  away 
nursing. 

m  Q.    About  how  long  ?    You  think  about  four  weeks  after  nursing 
bimf 
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A;  Between  four  and  five  weeks  after  I  left  him;  I  was  in  there 
only  twice,  once  to  see  him  about  the  islands,  and  one  other  time  just 
to  see  him,  and  saw  him  alone. 

Q.     Did  you  state  what  time  you  first  went  there  ? 

A.     The  30th  day  of  December. 

Q.  About  between  four  and  five  weeks  after  that,  was  the  last  time 
you  ever  saw  him  ? 

A.  Yes,  sir;  four  or  five  weeks  after  that.  He  was  riding  out  in 
his  carriage  one  day,  but  I  did  not  speak  to  him. 

Q.     Did  he  recognize  you? — bow  to  you  ? 

A.  Oh,  yes,  sir.  I  was  in  the  cars,  and  he  in  a  carriage,  and  I 
bowed,  and  he  touched  his  hat  to  me. 

Q.     How  did  you  find  him  situated,  the  last  time  you  was  there  ? 

A.  He  told  me  he  did  not  suffer  as  much  as  before  with  his  lungs, 
but  he  did  not  rest  as  much.  Some  physician  had  told  him  it  was  a 
good  symptom,  but  he  knew  it  was  not,  and  he  was  near  his  end. 

Q.     How  long  did  you  remain  there  on  your  last  visit  ? 

A.     I  suppose  an  hour  or  so — perhaps  longer. 

Q.     Was  any  one  in  the  room  with  you  ? 

A.  Mrs.  Ober  came  before  I  went  away,  and  brought  him  a  paper 
of  crackers.  He  was  alone,  and  I  asked  him  if  I  should  not  make  up 
his  bed,  and  do  something  for  him  to  make  him  more  comfortable. 
He  said  a  little  boy  did  everything  for  him. 

Q.     Did  he  talk  very  much  on  that  visit  ? 

A.     Yes,  sir,  he  talked  very  much.     He  was  a  great  talker. 

Q.     What  was  that  conversation  about,  principally  ? 

A.     About  the  last  time  I  was  there  ? 

Q.     Yes,  sir. 

A.  About  my  going  to  Redwood  when  the  house  was  finished,  and 
staying  there  as  long  as  he  lived.     He  would  give  me  a  suite  of  rooms. 

Q.     He  seemed  to  be  calm  ? 

A.     Yes,  sir,  he  seemed  to  be  quite  calm. 

Q.  How  long  had  you  been  there,  when  he  made  this  proposition 
about  maiTiage  ? 

A.  Well,  not  a  great  while.  He  did  not  make  a  proposition  of 
marriage.  He  said  he  would  put  me  in  Mrs.  Hawes  place.  His  ideas 
of  marriage  were  very  curious — more  of  free-loveism  thanany  thing  else. 

Q.     You  did  not  understand,  then,  that  he  proposed  to  marry  you  ? 

A.  No,  sir;  he  told  me  that  if  he  had  a  divorce  from  her,  he  could 
put  me  in  her  place,  and  make  me  comfortable,  so  that  I  would  not  have 
to  labor  for  everybody. 

Q.  What  you  understood  him  then,  was  simply  that  he  was  pleased 
with  your  manner  of  taking  care  of  him — is  that  it  ? 

A.  He  said  he  was  not  only  pleased  with  my  care,  but  with  me, 
more  than  anybody  he  had  ever  known. 

Q.     You  did  not  consider  that  an  evidence  of  insanity,  did  you  ? 

A.  I  don't  know,  I  am  sure;  the  way  he  ran  on  on  different  things, 
I  considered  he  was  insane. 

Q.  I  believe  you  told  Mr.  Barnes,  in  that  respect,  you  thought  his 
mind  was  not  always  right — something  wrong  ? 

A.  No,  sir;  I  didn't  think  it  was  always  right;  I  said  so  to  him. 
He  ran  from  one  thing  to  another  so  fast. 

Q.  But  while  he  continued  to  talk  on  each  particular  subject^  did 
he  talk  reasonably  ? 
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A.  Well,  on  most  things,  with  the  exception  of  when  his  wife  was 
mentioned,  or  anything  in  regard  to  his  burial.  One  moment  it  would 
be  about  his  being  buried  at  Kedwood,  and  a  monument  hewn  out  of 
solid  stone,  so  that  he  could  be  put  in  and  sealed  up,  and  nobody  else 
in  sight  of  him;  that  there  was  no  other  fit  place  for  his  burial.  He 
appeared  to  have  a  very  excellent  opinion  of  himself. 

Q.  Well,  speaking  of  his  having  been  out  on  the  porch  in  the 
morning,  after  that  restless  night — he  had  been  talking  all  night — 

A.  [Interrupting.]  He  stayed  out  on  the  porch  some  time,  and 
went  to  ride  that  day. 

Q.     He  stayed  out  on  the  porch  some  time  and  went  to  ride  ? 

A.    Yes,  sir. 

Q.     Did  you  have  much  conversation  vnth  him  that  morning  ? 

A.  Well,  I  talked  vnth  him  all  the  time  he  was  being  dressed,  and 
assisted  him  to  the  porch.  I  sat  him  in  the  chair.  There  were  one  or 
two  persons  who  went  to  see  him  when  I  was  there,  and  I  went  into 
the  house  and  returned  after  they  had  gone. 

Q.  Did  he  propose  to  go  out  on  the  porch  himself,  and  ask  you 
to  assist  him  ? 

A.  Yes,  sir;  he  vdshed  for  a  plenty  of  fresh  air.  He  wanted  to 
do  everything  he  told  me  to  prolong  his  life. 

Q.  When  you  told  him  on  the  porch  you  did  not  think  his  head 
was  right,  did  he  reply  to  that  ? 

A.  I  said  he  was  not  right  in  the  upper  story.  He  put  his  hands 
here,  [witness  placing  hands  to  her  head],  and  I  said,  "  Y^."  He  said, 
"You  are  right;  it  has  not  been  for  four  or  five  years."  I  was  not 
aware  before  that  that  he  had  been  sick  so  long. 

Q.     Was  that  all  that  was  said  on  that  subject  at  that  time  ? 

A.     About  his  not  being  right  ? 

Q.    Yes. 

A.     Yes,  sir;  I  think  so. 

Q.     How  long  did  he  remain  upon  the  porch  ? 

A.  From  one  to  two  o'clock.  I  took  him  out  something  to  eat 
that  they  had  there;  some  crackers  and  a  cup  of  tea. 

Q.  Did  he  assign  to  you  at  any  time  any  particular  reason  for  his 
desiring  to  live  ? 

A.  To  see  his  boy  in  his  place.  That  is  why  he  wished  his  life 
insured  for  ten  thousand  dollars,  if  he  could  get  it,  till  his  boy  was 
of  age. 

Q.  He  never  manifested  to  you  any  fear  of  death,  because  it  was 
death,  did  he  ? 

A.  No,  sir;  he  did  not.  He  asked  me  if  I  believed  anything  in 
spiritualism — if  I  thought  spirits  ever  came  back  to  this  world.  I  told 
mm  there  might  be  cases.  He  said  he  should  come  back  and  know 
everything  that  was  going  on.  Speaking  about  his  property  he  told 
me  on  his  place  at  Redwood  I  could  ride  for  twenty  miles  and  keep  on 
his  ranch  idl  the  time,  it  was  so  valuable. 

Q.  Was  there  any  particular  reason,  Mrs.  Parker,  for  your  going 
away  vrithout  asking  for  compensation  ? 

A.  Well,  there  was  not  any  particular  reason.  He  was  counting 
the  money,  and  he  was  so  perfectly  furious  because  I  was  going  to 
leave,  that  I  thought  I  would  rather  go  without  my  pay  than  have  any 
words  with  him. 

Q.  I  would  like  to  have  you  state  the  entire  conversation,  if  you 
can,  in  regard  to  those  steel  buttons  ? 
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A.  I  had  on  a  sontag,  and  it  was  trimmed  up  the  front  with 
steel  buttons.  He  told  me  he  would  like  to  have  me  take  it  off,  as  the 
buttons  drew  from  brain — took  from  him  all  the  time — drew  from  his 
brain — he  felt  the  life  going  out  of  it.  It  was  very  warm,  and  I  told 
him  I  could  not  take  it  off,  as  the  room  was  veiy  cold. 

Q.     Did  he  say  anything  further  about  it  ? 

A.  He  waited  several  moments  and  said  he  could  still  feel  it,  and 
spoke  of  it  several  times  again. 

Q.    Did  he  become  excited  ? 

A.  Not  at  all;  he  seemed  like  a  child — ^perfectly  willing  to  do 
anything  I  asked  him. 

Q.  Do  you  know  of  his  transacting  any  business  while  you  were 
there? 

A.  No,  sir;  I  did  not.  He  told  me  of  his  place  he  was  building 
at  Bedwood.  I  didn't  know  of  his  transacting  any  business  while  I 
was  there — I  could  not  say. 

Q.  Do  you  know  of  a  gentleman  that  called  on  him  while  you  was 
there  ? 

A.     No,  sir;  I  didn't  know  any  of  them  by  name. 

Q.     Were  there  many  visitors  during  the  time  ? 

A.  Three  or  four  gentlemen  called  while  he  was  out  on  the  porch, 
and  there  were  some  ladies  called.  He  had  sent  out,  it  seems,  for  a 
cook,  and  three  or  four  Irish  cooks  came  to  see  him  about  cooking. 

B.  F.  CoLBT  called  for  Contestant. 

Examined  by  Mb.  Babkbs — Q.    Do  you  live  in  San  Francisco  ? 

A.    Yes,  sir. 

Q.    You  are  a  builder  and  contractor  by  profession  ? 

A.     Yes,  sir. 

Q.     How  long  have  you  been  living  here,  and  in  that  business  ? 

A.     Nine  years  and  a  little  over. 

Q.    Did  you  know  Horace  Hawes  in  his  lifetime  ? 

A.    I  did. 

Q.    Did  you  have  business  with  him  ? 

A.    I  did. 

Q.     What  was  it  ? 

A.  Superintendent  of  the  construction  of  his  dwelling  house  at 
Bedwood  farm. 

Q.  Were  you  at  his  house  any  evening  in  the  month  of  February, 
1871? 

A.  Yes,  sir;  I  was  there  every  Saturday  evening  for  four  or  five 
minutes. 

Q.  Do  you  remember  one  of  these  evenings  when  you  had  a  con- 
versation, that  something  transpired  in  respect  to  the  articles — about 
the  things  that  he  had  ? 

A.     Yes,  sir. 

Q.    Won't  you  state  what  that  was  ? 

A.  The  only  occasion  when  I  was  there,  one  Saturday  evening,  he 
called  the  nurse  that  he  had  and  asked  her  to  fetch  him  a  package  of  med- 
icine. He  told  her  that  she  would  find  it  lying  on  some  coral — ^that 
lay  on  the  table  on  the  coral.  She  went  there  and  looked  for  it,  and 
it  was  not  on  the  coral,  but  it  was  along  on  the  window-sill  near  by, 
and  he  asked  her  to  bring  it  to  him.  She  did  so,  and  he  asked  her  to 
smell  of  it.     She  smelled  of  it,  but  she  could  not  smell  anything.    He 
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took  it  and  looked  at  it,  and  said  it  had  evidently  been  tampered  with, 
and  asked  her  to  pass  it  to  me.  She  did  so.  I  took  it,  and  I  could  not 
smell  anything  from  it;  and  he  said  that  his  suspicions  had  been  aroused 
during  the  last  week;  that  he  had  had  all  of  his  wines  emptied  out, 
and  that  his  medicines  had  been  tampered  with;  and  he  told  her  that 
she  must  throw  it  into  the  fire  and  bum  it  up;  he  would  not  take  it. 

Q.     What  did  he  mean  by  being  tampered  with  ? 

A.  Well,  I  suppose  that  he  meant  somebody  had  been  mixing 
something  vdth  it,  or  doing  something  to  it.  That  was  the  expression 
he  used. 

Q.  Did  he  say  anything  in  relation  to  this  stuff  having  been  tam- 
pered with  in  connection  with  anybody,  or  in  such  connection  that 
you  understood  what  he  meant  ? 

A.  I  thought  I  knew  what  he  meant.  I  know  his  vnfe  had  been 
there  during  the  week,  as  he  stated  his  suspicions  had  been  aroused 
during  the  week. 

Q.    Do  you  know  Mrs.  Hawes  had  been  there  during  the  week  ? 

A.    I  know  she  had  been  there  during  the  week. 

Q.  And  you  understood  his  suspicions  had  been  raised  towards 
her? 

A.     I  did  so  understand  it. 

Q.    What  was  his  manner  and  demeanor  while  this  was  going  on  ? 

A.    It  was  rather  calm — not  particularly  excited. 

Q.    Did  he  appear  to  believe  what  he  said  ? 

A.     Yes,  sir. 

Q.    Do  you  know  what  this  package  was  ? 

A.    It  looked  like  sugar. 

Q.     What  did  he  say  had  been  done  with  it  ? 

A.     He  did  not  say  what — *'  tampered  with,"  that's  all. 

CroBS'Examinaiion  of  B.  F.  Colby: 

Mb.  Pratt — What  time  in  February  ? 

A.  I  could  not  fix  the  time,  sir.  I  was  there  every  Saturday  even- 
ing for  six  months.  I  came  up  to  report  proceedings  there — ^it  was 
one  of  those  Saturday  evenings.  It  must  have  been  in  the  month  of 
Februaiy,  I  should  think. 

Q.  In  the  forepart  of  the  month;  do  you  think  it  was  before  or 
after  the  middle  ? 

A.     Well,  I  should  think  it  was  about  the  middle  of  the  month. 

Q.  One  Saturday,  you  think,  about  the  middle  of  the  month  of 
February? 

A.     Yes,  sir. 

Q.  Have  you  any  memorandum  or  anything  by  which  you  can  re- 
fresh your  memory  so  that  you  can  fix  the  date  certainly  ? 

A.     No,  sir;  I  have  not. 

Q.  When  he  told  you  he  had  had  his  suspicions  aroused  within 
the  week,  did  he  tell  you  what  had  created  these  suspicions  in  his 
mind  ?  Did  he  state  any  fact  or  circumstance  which  made  him  sus- 
picious ? 

A.  No,  sir;  nothing  more  than  that  he  had  his  suspicions  aroused 
and  had  had  his  wines  emptied  out,  had  the  sugar  burned  up — would 
not  take  it. 

Q.     Did  you  go  there  on  that  evening  on  business  with  Mr.  Hawea? 

A.     Yes,  sir;  on  business  every  Saturday  evening. 

Q.     What  was  his  physical  condition  that  night  ? 
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A.     He  was  rather  low. 

Q.     Lying  in  bed  ? 

A.     Yes,  sir. 

Q.    Able  to  get  up  or  move  about  ? 

A.     He  was  not  up  much  at  that  time. 

Q.     Did  you  transact  your  business  vdth  him  ? 

A.     I  did. 

Q.     What  was  your  business  with  him  that  evening  ? 

A.  I  fetched  in  my  report  of  progress  of  the  building — what  had 
been  done  during  the  week. 

Q.  Did  you  present  him  a  detailed  statement  of  all  the  work  that 
had  been  done  on  the  building  ? 

A.     Yes,  sir;  I  reported  every  week. 

Q.     The  expenditures  and  the  men  ? 

A.     Yes,  sir;  and  the  items.     He  was  very  exact  about  it,  too. 

Q.     Was  that  an  items  account,  or  statement  ? 

A.     It  was. 

Q.     How  many  items  were  included,  probably  ? 

A.     Probably  fifteen  to  twenty. 

Q.     An  item  account  and  also  a  report  of  what  had  been  done  ? 

A.  A  complete  report  of  every  day's  work,  every  man's  name,  and 
all  the  materials  of  every  kind  that  was  used  every  week. 

Q.     Did  he  examine  the  report  in  your  presence  ? 

A.  I  read  them  to  him,  and  then  left  them  until  the  next  day. 
He  examined  them  during  the  time. 

Q.  Did  he  ask  you  any  questions — make  any  inquiries  about  the 
items? 

A.     I  don't  know  that  he  did  that  night;  he  usually  did. 

Q.  You  continued  to  go  there  every  Saturday  night,  up  to  what 
time? 

A.     Until  he  died;  as  long  as  he  lived. 

Q.     You  always  presented  to  him  your  report  in  the  same  manner  ? 

A.    Yes,  sir. 

•  Q.     Did  he  always  require  you  to  read  it  over  to  him  ? 

A.     Yes,  sir. 

Q.     Did  he  usually,  in  examining  the  report,  ask  you  questions  ? 

A.  I  always  left  it  with  him  Saturday  nights,  and  went  Sunday  to 
get  the  pay  to  pay  the  bills. 

Q.  You  were  there  the  Saturday  night  previous  to  his  death,  also, 
were  you  ? 

A.     I  was. 

Q.     Do  you  know  on  what  day  of  the  week  he  died? 

A.     I  think  on  the  twelfth  of  March. 

Q.     Of  the  week  ? 

A.     Sunday. 

Q.     You  were  there  the  Saturday  night  before  ? 

A.     Yes,  sir. 

Q.     Did  you  see  the  nurse  that  night  ? 

A.     The  last  night  ? 

Q.    Yes,  sir. 

A.  I  did  not  go  into  the  room  that  night;  he  was  too  feeble.  I 
left  my  report  and  went  Sunday  morning,  and  he  had  signed  the  checks 
Sunday  morning. 

Q.  Do  you  know  whether  he  had  examined  the  report  then  or  not? 
Did  he  examine  it  in  your  presence  ? 
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A.    He  did  not,  in  my  presence.    I  understood  that  Mrs.  Hawes 
read  it  to  him. 

Q.    When  did  you  first  become  the  superintendent  of  this  building  ? 

A.     I  commenced  as  the  superintendent  of  it  on  the  sixteenth  day 
of  January. 
I Q.     On  the  sixteenth  day  of  January  ? 

A.    Yes,  sir. 

Q.     Last  January  ? 

A.    Last  January. 

Q.  Did  you  find  in  all  your  transactions  with  Mr.  Hawes,  that  he 
was  correct  and  accurate  ? 

A.     I  did,  sir. 

Q.  Wasn't  he  remarkably  and  extraordinarily  careful  and  exacting 
in  his  business  arrangements  ? 

A.    I  should  say  he  was. 

Q.     Without  change  from  the  first  up  to  the  last  ? 

A.    Yes,  sir. 

Bey.  Joseph  A.  Gallaoheb,  called  for  Contestant.     Sworn. 

Examined  by  Mr.  Babneb. — Q.     What  is  your  occupation  ? 

A.    I  am  a  Catholic  clergyman. 

Q.    Did  you  know  Mr.  Hawes  in  his  lifetime  ? 

A.    I  did. 

Q.    During  the  year  1870,  this  past  winter,  did  you  know  him  ? 

A.    I  did. 

Q.    Where  was  he  living  then  ? 

A.    I  saw  him  at  his  house;  at  his  house  in  Folsom  street. 

Q.    How  long  had  you  known  him  ? 

A.  I  think  that  I  was  introduced  to  him  in  1862  or  '63, 1  am  not 
sure  which. 

Q.    Your  acquaintance  with  him  then  dates  from  about  that  time? 

A.  Yes,  sir.  I  was  intimately  acquainted  with  him  in  Sacramento, 
in  1864.  I  was  living  there  during  the  session  of  the  Legislature;  he 
was  a  member  of  the  Senate  from  here;  and  from  that  time  forth  I 
have  known  him  very  well. 

Q.  During  the  fall  and  vdnter  of  1870 — this  last  summer  and  last 
winter,  how  often  did  you  see  him? 

A.  I  could  not  say;  I  saw  him  several  times;  probably  twenty  or 
thirty  times. 

Q.    Where  were  you  residing  at  that  time  ? 

A.    Tenth  Street. 

Q.    Connected  vnth  that  Tenth  Street  church  parish  ? 

A.    Yes,  all  of  the  time. 

Q.    Did  he  come  to  your  house  ? 

A.  No,  sir;  not  after  he  got  back  from  Europe;  he  did  before  he 
went  away. 

Q.    He  did  before  he  went  away  ? 

A.  Yes,  sir.  When  he  came  back,  I  went  to  see  him  the  first  time 
after  he  came  back. 

Q.    He  used  to  visit  your  house  before  he  went  to  Europe  ? 

A.     Yes,  sir. 

Q.     What  for  ? 

A.  Sometimes  to  get  something  to  eat.  Sometimes  I  sent  the 
servant  there  with  things  to  his  house  before  he  went  to  Europe.  He 
was  sick  there  for  some  time.    I  did  not  know  it  unidl  one  day  I  got  a 
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letter  from  the  Archbishop,  telling  me  to  go.  Then  he  moved  from 
there  to  North  Beach,  somewhere  near  Powell  street.  I  forget  exactly 
the  street — two  streets  beyond  Green  and  Francisco,  or  something  like 
that.  I  went  there  to  see  him,  and  visited  him  again,  and  Mr.  Durkin 
was  there  with  hiiti. 

Q.     Who  ? 

A.     Mr.  Durkin. 

Q.     The  witness  on  the  stand  here  this  morning  ? 

A.  Yes,  sir.  He  was  then  very  anxious  to  get  some  place  to  go 
and  stop  for  a  time,  and  I  suggested  to  him  St.  Mary's  Hospital.  He 
agreed  to  it.  He  wanted  a  room  with  a  stove  and  fire  in  it.  I  went 
there  and  had  all  of  the  arrangements  made  for  him  to  go,  and  then  he 
would  not  go. 

Q.     Why  not? 

A.  Well,  he  said  he  would  not  go  there.  He  spoke  of  half  a 
dozen  places;  and  then  said  he  was  going  to  Europe,  and  to  Home; 
and  he  got  letters  of  introduction  from  Father  Croke,  who  was  then 
here. 

Q.     Did  he  have  any  conversation  with  you  about  his  family  ? 

A.     Sometimes. 

Q.     What  was  that  ? 

A.  The  only  conversation  was  that  he  remarked  one  day  that  Mrs. 
Hawes  was  wrong.  There  was  one  opportunity  of  getting  her  right, 
and  Father  Hugh  didn't  do  his  duty;  "  he  did  wrong  in  permitting  her 
taking  sides  with  him  against  me." 

Q.  Did  he  ever  say  anything  to  you,  asking  you  for  food  when  he 
came  to  your  place  ? 

A.  Not  before  he  went  away.  When  he  came  back  he  sent  for 
me.  The  first  I  saw  of  him.  He  went  then  to  Bedwood  City  and  had 
that  famous  law  suit  about  a  grocery  man,  published  in  the  papers 
here,  and  then  he  came  one  day  to  town,  I  think  it  was  in  September 
— late  in  September;  and  he  sent  for  me;  he  sent  word  by  some  boy 
to  come  right  away;  that  Mr.  Hawes  wanted  me.  When  I  went  over 
there  he  was  in  front  of  the  house  moving  up  and  down,  and  he  looked 
up  to  me,  and  he  looked  perfectly  like  death.  He  says:  **I  am  starv- 
ing. Here  I  am,  sir,"  he  says,  "  a  rich  man  and  starving.  I  can  get 
nothing  to  eat."  I  said:  "You  cannot  starve,  sir;"  and  I  went  over 
and  ordered  a  meal  sent  over  to  him.  And  the  next  day  he  said  he 
was  very  much  pleased  with  the  mutton-chops,  the  baked  potatoes, 
and  thai  the  tea  tasted  very  sweet.  Then  he  said  to  me:  **i  want  to 
get  two  furnished  rooms;  fine  airy  rooms  facing  the  sun;"  and  said  he: 
•  *  Could  you  got  them  for  me  ?  "  Said  I :  *  *  It  is  not  my  business,  Mr. 
Hawes,  but  I  will  do  anything  for  you  I  can."  I  went  and  got  two 
rooms  this  side  of  Ninth  and  Folsom,  and  he  wanted  to  go  over  there 
with  me  to  look  at  them;  and  he  suggested  half  a  dozen  things  to  the 
man's  daughter,  about  cutting  a  door  here,  and  making  a  porch  there, 
and  all  that  that  would  be  entirely  impossible.  Then  he  says:  "  Could 
not  I  get  into  that  house  at  the  comer  of  Eleventh  and  Folsom  ?  " 
Said  I:  *•  Mr.  Adams  and  family  live  there."  "  Couldn't  they  give  me 
two  rooms  ?"  he  says.  Said  I:  **  I  think  not."  **  The  next  house  to 
that,"  said  he.  Said  I:  "No,  Mr.  Porter  (?)  is  Hving  there."  Said  I: 
**  these  are  all  private  residences."  He  said  he  didn't  see  why  anybody 
in  town  should  not  give  him  those  rooms.  He  had  done  so  much  for 
them  they  should  almost  abandon  their  houses  for  him.  I  tried  again, 
and  I  told  him,  said  I:  *'  I  cannot  get  any  rooms  for  you,  Mr.  Hawes." 
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I  went  in  and  told  Mrs.  Hawes,  and  she  said  it  was  of  no  nse,  ' '  you 
could  not  please  him;  there  are  half  a  dozen  looking  after  rooms  the 
same  as  you."  I  had  a  great  deal  to  do  then;  had  a  number  of  chil- 
dren to  prepare  for  their  first  communion,  and  I  could  not  leaye  my 
business;  but  any  time  he  would  send  to  the  house  I  would  give  any- 
thing he  wanted. 

Q  To  what  extent  during  the  fall  of  1870  did  you  supply  him  with 
food? 

A.  It  was  not  much;  he  seemed  to  get  a  little  offended  because  I 
didn't  go  there  all  of  the  time,  and  so  bought  it  himself.  He  sent  then 
down  to  the  restaurant.     This  lasted  about  a  week. 

Q.    You  mean  this  time  he  told  you  he  was  starving  ? 

A.     Yes,  sir. 

Q.     How  long  following  that  did  you  supply  him  with  food  ? 

A.  I  know  once  or  twice  when  the  cook  left,  he  sent  word  over  that 
he  wanted  something.  He  was  not  able  then  to  leave  the  house,  except 
once  or  twice  vdth  a  carriage.  One  day  I  think  I  saw  him  walking  in 
front.     He  told  me  after  he  came  back  first,  what  he  saw  abroad. 

Q.     What  did  he  teU  you  about  that  ? 

A.  He  said  the  French  were  the  greatest  set  of  robbers,  from  the 
Emperor  down  to  the  very  lowest  man  there,  and  the  hotel  keepers 
particularly,  and  the  carriage  men;  that  they  would  rob  any  man.  But 
he  said:  **  I  may  not  live  to  have  revenge  upon  the  French  nation;  but 
Horace,  my  son,  will  live,  and  he  will  have  revenge  of  that  proud,  that 
robber  nation." 

Q.  Was  there  any  other  occasion  except  the  one  you  have  men- 
tioned, when  he  told  you  that  he  was  a  rich  man  yet  was  starving  to 
death  for  the  want  of  food? 

A.  I  think  there  was  two  or  three  times;  but  this  one  time  was 
very  remarkable.  He  was  after  coming  from  Redwood  City.  I  believe 
the  man  was  hungiy;  he  looked  like  it! 

Q.    Can  you  fix  the  other  times  when  he  told  you  he  was  starving  ? 

A.  It  was  subsequently  to  that;  two  or  three  times;  occasionally 
when  I  visited  him;  I  weiit  out  sometimes  to  see  him. 

Q.  When  he  told  you  at  these  subsequent  times  he  was  starving, 
was  there  any  request  from  him  coupled  virith  it? 

A.  No,  no;  no  request.  Yes;  tne  request  was  to  get  him  a  first- 
class  cook.  He  asked  me,  I  suppose,  seven  or  eight  times  to  get  him  a 
good  nurse,  and  a  first-class  cook.  Said  I:  '*  What  can  a  cook  do  here, 
Mr.  Hawes,  there  is  nothing  here  but  a  grate,  and  you  cannot  expect  a 
first-class  cook  to  cook  over  a  grate  in  that  way."  He  wanted  a  first- 
class  cook.  The  Archbishop  and  I  visited  him  one  dayf  one  Saturday, 
and  he  said  he  was  going  to  build  a  kitchen,  get  a  stove  into  it  and 
have  it  all  furnished.  I  went  back  in  a  few  days  to  find  out  about  the 
kitchen ;  and  I  found  out  from  Mrs.  Hawes  he  had  cashed  the  whole 
thing  up  and  found  it  amounted  to  one  hundred  and  twenty  dollars, 
and  he  would  not  do  it;  it  was  too  expensive. 

Q.     Had  he  at  this  time  any  place  for  cooking  in  the  house  at  all  ? 

A.  Not  at  that  time;  I  think  the  stove  was  put  up  in  the  back 
room  afterwards;  a  little  back  room.  But  at  tliis  time  there  was 
nothing  but  a  grate,  and  in  his  own  room. 

Q.  Now  do  you  know  whether  or  not  such  food  as  he  had  was 
cooked  on  that  grate  in  his  room  ? 

A.  It  was  a  part  of  the  time,  yes,  sir.  The  servants  there  told  me 
when  I  got  there — 
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Q.     Did  you  ever  get  him  any  servants? 

A.  I  tried  to  get  him  one  before  this  person  came;  she  was  a 
matron  or  nurse  in  the  hospital;  she  was  about  going  there  but  waei 
called  away  to  another  place. 

Q.  Did  he  ever  say  anything  to  you  on  the  subject  of  his  being 
afraid  of  being  hurt  or  injured  in  any  way,  by  any  individual  ? 

A.  He  said  he  was  abandoned  by  all;  he  had  no  friends  on  earth; 
that  every  person  seemed  to  give  him  up;  that  those  that  he  had  been 
friendly  to  had  all  deserted  him.  I  don't  think  that  he  mentioned  that 
he  was  afraid  of  his  life. 

Q.  Did  he  ever  send  for  you  at  any  unusual  hours,  or  to  your 
house  ? 

A.  Yes,  he  sent  for  me  at  night  to  come  and  see  about  getting 
some  persons  to  stop  with  him  all  night. 

Q.     What  time  did  he  send  there  ? 

A.     Between  eight  and  nine  o'clock. 

Q.     That  is  in  the  evening  ? 

A.     Yes,  sir;  between  seven  and  eight. 

Mb.  Barnes — Q.     W^s  he  alone  at  such  times  ? 

A.  This  was  a  day  or  two  after  he  came  from  Kedwood  City.  I 
went  there  to  see  him — 

Q.    Where  did  you  find  him  ? 

A.     Sitting  up  in  his  room. 

Q.    Anybody  with  him  ? 

A.  Yes,  sir;  when  I —  no,  I  went  back  to  get  a  young  man  in  our 
house  to  stay  up  all  night;  and  when  he  came  there,  Mr.  Durkiu'was 
there,  and  he  said  he  would  stay  with  him  all  night. 

Q.     You  went  away,  and  left  Mr.  Durkin  there  ? 

A.     No;  this  boy  did. 

Cross-Examination,  by  Mb.  Pbatt — Q.  When  did  you  last  see  Mr. 
Hawes  to  have  any  conversation  with  him  ? 

A.     I  suppose  every  two  weeks  before  his  death. 

Q.  Every  two  weeks  before  his  death  ?  Up  to  that  time  had  you 
seen  him  very  frequently  ? 

A.     Yes;  oftentimes  I  did  not  see  him.     I  called  and  asked  for  him. 

Q.  Your  relations  with  Mr.  Hawes  were  friendly  and  intimate 
from  the  time  you  knew  him  in  Sacramento  in  1864  up  to  the  time  of 
his  death  ? 

A.    Always. 

Q.  About  how  many  times,  as  near  as  you  can  approximate,  did 
you  see  Mr.  Hawes  to  talk  with  him  after  his  return  from  Europe  ? 

A.  I  stated  before,  about  thirty,  I  should  think;  probably  more, 
or  less.  It  is  impossible  to  give  an  exact  account  of  the  number  of 
times  a  person  would  call;  near  that. 

Q.  Did  all  of  those  interviews  take  place  in  the  city,  or  some  at 
Bedwood  ? 

A.     I  was  never  at  Bedwood. 

Q.     You  was  never  at  Bedwood  ? 

A.     I  was  there;  but  never  when  I  saw  him  there. 

Q.     These  interviews  were  usually  at  his  house,  or  yours  ? 

A.  His  house,  always;  never  at  our  house  since  he  returned  from 
Europe.     He  was  not  able  to  come  up  there  at  all. 

Q.  How  long  would  these  interviews  usually  last  between  you  and 
him? 
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A.  Well,  sometimes  we  would  talk  a  good  deal — ^ten,  fifteen,  or 
twenty  minutes;  sometimes  only  two  or  three  minutes — to  ask  him 
how  he  was,  and  go  away.    I  was  always  glad  to  get  away. 

Q.  During  all  of  this  time  he  never  made  any  complaint  to  you 
about  his  wife  ? 

A.    No. 

Q.  In  any  of  these  conversations,  did  you  and  he  talk  about  his 
religious  condition — or  spiritual  welfare  ? 

A.  Never  at  all.  He  mentioned  himself  once  that  his  mind — 
before  he  went  away  ?    Yes. 

Q.  Before  he  went  away,  he  did  talk  to  you  about  his  religious 
condition  or  his  spiritual  welfare  ? 

A.  Yes,  sir.  He  had  read  a  great  many  books,  and  asked  me  what 
*  books  he  would  read,  and  I  gave  him  directions,  and  he  was  perfectly 
astonished  that  any  reasonable  man  could  be  anything  else  but  a 
Catholic.  He  said  there  was  nothing  stable  and  firm — our  Government 
itself  was  all  on  a  false  foundation — there  was  nothing  stable  but  the 
Catholic  Church. 

Q.  You  dpoke  of  having  arranged  at  one  time  for  him  to  go  to  the 
St.  Mary's  hospital;  that  was  before  he  went  to  Europe  ? 

A.    Before  he  went  to  Europe. 

Q.  Did  he  ever,  in  any  of  these  conversations,  tell  you  what 
disposition  he  intended  to  make  of  his  property  ? 

A.  Yes,  sir;  before  he  went  to  Europe  he  did.  He  mentioned 
about  his  intention  to  found — ^to  develop  this  plan  here  about  this 
Chamber  of  Industry.  He  could  not  give  me  much  idea  of  it;  but  it 
was  to  procure  work  for  any  people  that  were  willing  to  work.  He 
told  me  this  at  our  house  before  lie  went  away;  after  he  came  back  he 
said  nothing  about  it. 

Q.  Did  he  consult  with  you  about  this  plan  or  scheme;  or  ask 
your  advice  or  opinion  at  all  ? 

A.    No,  he  merely  told  me  about 'what  his  intentions  were. 

Q.  When  did  he  first  speak  to  you  of  intending  to  found  any 
public  or  charitable  institution  ? 

A.  It  was  about,  I  suppose  two  or  three  months,  before  he  went  to 
Europe. 

Q.  When  he  spoke  to  you  on  one  or  two  occasions  about  starving 
or  being  hungry,  in  the  same  connection  he  requested  you  to  get  him 
a  good  cook? 

A.  Yes,  afterwards;  he  first  wanted  a  house  or  rooms,  then  he 
wanted  a  good  cook,  then  he  wanted  a  good  nurse.  He  asked  me — ^he 
had  tried  two  or  three  cooks  and  discharged  them  in  the  night.  He 
told  me:  "  Now  get  me  one  good  cook  and  nurse,  and  I  will  keep  them 
as  long  as  I  live."  Others  were  got,  and  they  stayed  as  long  as  the 
rest,  or  I  believe  about  ten  or  eleven  days  was  the  usual  time  they 
stayed. 

Q.  All  of  these  conversations;  all  of  these  complaints  as  to 
servants  were  in  the  period  of  two  or  three  weeks,  were  they  not  ? 

A.     Oh,  no. 

Q.     Over  how  long  a  period  ? 

A.  From  the  time  he  came  down,  I  think  in  September,  about  the 
latter  part  of  September,  all  down  to  January  last. 

Q.    From  the  last  of  September  down  to  January  ? 

A.    Yes,  sir;  even  in  January,  I  think  some  parts  of  it. 
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Q.  Do  you  recollect  distinctly,  Father  Gallagher,  what  transpired 
at  your  last  interview  with  Mr.  Hawes  ? 

A.     I  do,  very  well. 

Q.     First,  how  long  were  you  there  on  that  occasion  ? 

A.     About  a  minute  and  a  half. 

Q.  I  suppose  you  would  not  have  much  trouble  in  recollecting 
what  transpired  in  that  time. 

A.  He  was  up  in  the  bed,  propped  up,  and  had  some  writing,  and 
was  looking  over  it.  He  told  me  he  was  very  weak;  that  I  might  talk 
PS  much  as  I  pleased,  but  he  would  not  be  able  to  answer  me.  I  took 
the  hint,  and  made  my  talk  very  short. 

Q.     Did  he  tell  you  that  he  had  no  stove  in  his  house  ? 

A.  No.  It  was  evident  that  he  had  no  stove.  This  was  not  a 
house.  His  house  was  not  adjoining — this  was  his  office  and  library, 
and  he  never  had  lived  there  in  the  library  before,  except  to  come  down 
to  spend  the  night,  and  go  away  again.  It  was  never  intended  for  a 
residence.  There  was  one  room,  his  library,  and  one  room,  his  bed- 
room, and  there  was  a  small  room  back  of  it  for,  I  think,  the  servant, 
whoever  was  there.  There  seemed  to  be  no  place  for  a  fire,  if  I  remem- 
ber right.  I  think  there  was  a  place  for  a  fire  in  the  office;  and  there 
was  a  grate  in  this  room  he  slept  in  most  of  the  time,  and  on  that  grate 
they  had  to  cook. 

Q.  Did  he  tell  you  how  it  happened  that  he  was  there  alone  at  his 
house  on  Folsom  street,  when  he  first  came  there  ? 

A.  He  said  he  came  down  from  Bedwood  City;  that  he  was  aban- 
doned by  all  the  world — they  had  all  abandoned  him.  He  said,  ''Here 
I  am  starving;  can't  you  give  me  something  to  eat?"  I  said,  "  Cer- 
tainly." 

Q.  He  didn't  tell  you  the  particulars,  only  stated  generally  what 
you  have  said  ? 

A.     Yes. 

Q.  He  never  requested  you  to  see  Mrs.  Hawes,  to  have  any  inter- 
view veith  her  on  his  behalf  ? 

A.  No,  he  never  mentioned  that  only  once,  and  that  was  shortly 
before  he  went  to  Europe. 

"Q,  Did  Mrs.  Hawes  ever  seek  your  assistance  in  any  way,  in  con- 
nection with  him  ? 

A.  No,  sir.  She  sometimes  complained  that  he  was  generally  very 
hard  to  get  along  with. 

Q.  Father  Gallagher,  what  was  the  intellectual  standard,  the  gen- 
eral capacity  of  Mr.  Hawes  ? 

A.  Mr.  Hawes,  I  looked  upon  when  he  was — considered  himself,  I 
think  he  was  a  man  of  very  fair,  good  mind,  a  fine  statesman  head.  I 
could  see  by  his  look,  etc.     I  had  a  very  high  opinion  of  him. 

Q.     What  was  his  disposition  and  temper  ? 

A.  Always  irritable;  far  more  with  others  than  with  me.  He 
never  manifested  anything  like  vexation  with  me.  I  could  contradict 
him,  ask  him  questions  at  any  time,  and  he  would  reason  with  me;  but 
I  found  he  never  would  with  anyone  else,  excepting  brother  and  one  or 
two  more;  and  he  never  used  any  profanity  with  me. 

Q.     He  had  a  great  deal  of  vindictiveness  ? 

A.  Yes,  sir;  a  very  great  deal;  that  seemed  to  be  ill  him  always. 
I  have  seen  instances  of  that  in  his  Senatorial  career. 

Q.  At  the  same  time,  he  was  capable  of  great  generosity  where 
the  public  was  concerned  ? 
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A.    I  believe  so. 

Q.  Do  you  know  what  his  habits  were  with  reference  to  his  own 
personal  expendittires  in  life  ? 

A.  I  think  I  do.  My  candid  opinion  is  that  he  starved  himself  to 
death;  or  at  least  broufifht  on  disease  by  starvation. 

Q.'    He  was  exceedLgly  parsimonious  ? 

A.  He  was  exceedingly  parsimonious,  I  was  told  by  persons  that 
knew  him  in  Sacramento.  He  had  a  room,  it  is  true,  but  would  go  to 
one  of  the  meanest  restaurants  in  the  city,  and  get  a  breakfast  for 
twenty-five  cents. 

Q.     What  was  his  sense  of  honor  personally — honor  and  integrity  ? 

A.  Well,  really  I  could  not  say  about  that.  A  man  that  had  such 
bitter  hatred  it  was  very  hard  to  judge  of  his  sense  of  honor,  because 
even  at  the  best  of  times  this  bitterness  would  carry  him,  sir,  to  my 
own  knowledge,  beyond  all  limits  in  judging  of  persons.  I  have  heard 
him  denounce  men  that  I  knew  to  be  good  as  the  greatest  scoundrels 
that  ever  were. 

Q.  These  were  his  characteristics  when  you  first  became  acquainted 
with  him,  were  they  not  ? 

A.  No;  it  was  lately.  At  the  very  first  he  was  vindictive,  but  it 
was  calm  and  cool.  I  have  seen  him  in  the  Senate  going  around  a 
good  ways  to  get  a  rap  at  another  Senator,  to  show  his  vindictiveness. 

Q.     As  his  disease  grew  upon  him,  he  became  more  bitter  ? 

A.     Well,  with  any  person  who  differed  with  him. 

Mbs.  ELelen  Potter  called  for  Contestant.     Sworn. 

Examined  by  Mb.  Barnes — Q.  How  long  have  you  resided  in  San 
Francisco  ? 

A.     About  thirteen  years. 

Q.     Where  did  you  reside  in  the  year  1870  ? 

A.    In  San  Francisco. 

Q.     Whereabouts  ? 

A.     On  Geary  street. 

Q.    Did  you  know  Mr.  Hawes  in  his  lifetime  ? 

A.     I  did. 

Q.     For  how  long  a  period  next  preceding  his  death  ? 

A.  Did  I  know  him  ?  I  have  known  him  between  two  and  three 
years,  slightly — three  years. 

Q.     Did  you  know  Mrs.  Hawes  ? 

A.     I  did. 

Q.     For  how  long  a  time  ? 

A.     Bather  longer  than  I  had  known  Mr.  Hawes. 

Q.  Did  you  visit  Mr.  Hawes'  house  in  the  latter  part  of  1870 — last 
year? 

A.     Yes,  sir. 

Q.     At  what  time  ?    Do  you  remember  when  you  went  there  ? 

A.     It  was  in  December. 

Q.     For  what  purpose  did  you  go  there  ? 

A.     To  call  upon  Mr.  Hawes.     He  sent  for  me. 

Q.     He  sent  for  you,  and  wished  you  to  call  upon  him  ? 

A.     Yes,  sir. 

Q.     When  you  went  there  where  did  you  find  him? 

A.     I  found  him  in  his  bed  room — his  sleeping  room. 

Q.  Back  of  the  office,  in  that  part  of  the  house,  or  in  the  main  part 
of  the  house  ? 
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A.     In  the  "wing,  the  front  part  of  the  wing. 

Q.  Did  you  hear  the  testimony  of  Mr.  Gallagher,  who  w^-s  just  on 
the  stand  ?    It  was  in  the  wing  to  the  west  of  the  house,  wasn't  it  ? 

A.     It  was  the  room  off  from  the  library. 

Q.     Was  Mrs.  Hawes  there  ? 

A.     She  was. 

Q.  After  you  arrived  there,  shortly  after  you  got  there,  did  she  go 
away? 

A.     She  went  out  soon  after  I  went  there, 

Q.     Do  you  know  what  she  went  for  ? 

A.     She  told  him  she  was  going  to  see  if  she  could  get  a  nurse. 

Q.  While  she  was  out,  did  you  have  any  conversation  vrith  Mr. 
Hawes  ? 

A.    Yes,  sir. 

Q.     How  long  did  it  continue  ? 

A.  I  went  there  I  think  about  two  o'clock  in  the  afternoon,  and  I 
remained  there  until  about  half  past  four  or  five. 

Q.  Now,  won't  you  go  on  and  state  as  precisely  as  you  can,  and  in 
its  consecutive  order,  what  occurred  between  you  and  Mr.  Hawes  during 
Mrs.  Hawes'  absence  ? 

A.  I  remember  that  he  asked  me  to  bathe  his  head  after  she  had 
gone  away.  He  complained  of  having  a  headache,  and  Lwas — when  I 
first  went  in,  Mrs.  Hawes  asked  me  how  long  I  could  remain.  Mr. 
Hawes  said:  **  Don't  trouble  yourself  about  that;  Mrs.  Potter  has  not 
been  here  long  enough  to  rest  herself."  She  said  she  wished  to  go 
away  and  she  would  be  gone  two  or  three  hours,  and  wanted  to  know 
if  I  would  remain  as  company  for  Mr.  Hawes;  she  did  not  like  to 
leave  him  alone.  I  do  not  remember  anything  particularly  that 
occurred  in  the  course  of  the  afternoon,  excepting  that  after  a  short 
time  I  asked  when  he  thought  she  would  return,  and  he  said  he  thought 
she  would  not  be  back  for  some  time;  that  she  probably  would  have  a 
great  deal  to  do;  that  she  would  probably  go  the  rounds  before  she 
returned.  I  said  I  did  not  care  as  long  as  she  was  back  in  time  to  go 
to  dinner.  I  don't  recollect  on  the  first  day  any  conversation  more 
than  that. 

Q.     How  long  did  you  remain  there  ? 

A.     I  remained  there  until  about  five,  or  nearly  five  o'clock. 

Q.     Did  you  go  there  again  ? 

A.  Yes,  sir.  I  went  there  the  next  day.  He  asked  me  before -I 
left  if  I  would  come  back  in  the  morning,  and  I  did  so. 

Q.     How  long  did  you  stay  there  that  time  ? 

A.  The  greater  part  of  the  day — I  was  there  then  nearly  every  day 
for  about  two  weeks.     I  think,  every  day. 

Q.  During  any  of  these  days  that  you  were  there,  did  you  have 
any  conversation  with  him  about  his  food  ?  Did  he  say  anything  to 
you  about  it  ? 

A.  Yes,  sir.  He  told  me  the  first  day  that  I  was  there  that  he  had 
not  proper  food;  that  he  was  suflfering  for  proper  food,  and  for  some 
person  to  cook  food  properly  for  him,  and  he  was  starving;  that  is  the 
word  he  used  for  proper  food. 

Q.  During  this  first  day  that  you  were  there,  did  you  have  any 
conversation  with  him  about  his  monument  ? 

A.     No;  not  upon  the  first  day. 

Q.     Upon  any  day  ? 

A.     Yes,  sir;  upon  a  subsequent  day. 
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Q.     What  did  he  say  about  it  ? 

A.  It  was  in  relation  to  this  Mount  Eagle  University.  He  said 
that  he  did  not  intend  to  have  any  monument  erected  until  a  hundred 
years  hence;  then  he  would  have  a  graduate,  the  one  who  had  gradu- 
ated with  the  highest  honors  at  the  Mount  Eagle  University,  should 
plan  his  tomb  that  should  then  be  erected  to  his  memory.  He  also 
told  me  the  inscription  that  shotdd  be  on  it. 

Q.     What  did  he  tell  you  should  be  put  on  it? 

A.  Erected  to  the  memory  of  Honorable  Horace  Hawes,  who  was 
the  founder  and  benefactor  of  the  Ladies'  Home  and  Relief  Society  of 
San  Francisco;  also,  of  the  Chamber  of  Industry,  and  of  Mount  Eagle 
University.  And  I  believe  he  mentioned  one  or  two  other  donations 
that  he  had  made. 

Q.     What  did  he  say  about  those  who  were  with  him,  as  you  were? 

A.  He  said  that  we  should  be  looked  upon  with  interest  in  the 
future — as  I  was  probably  going  to  live  to  be  an  old  woman,  and 
would  live  many  years  after  he  died,  and  I  should  be  able  to  relate — 
tell  that  I  had  been  about  him  in  his  last  hours  and  administered  to 
him,  and  that  I  would  acquire  interest  and  respect  from  that  fact. 

Q.     What  did  he  say  about  the  furniture  in  his  room,  or  his  house? 

A.  He  spoke  of  a  secretary  that  he  had  in  his  room,  an  old-fash- 
ioned piece  of  furniture,  very  heavy,  and  said  that  it  would  be  worth  a 
great  deal  of  money  in  the  future,  as  having  been  used  by  him.  Every- 
thing that  he  had  used,  and  everything  that  was  about  him,  would  be 
valuable  as  associated  with  so  great  a  man  as  himself. 

Q.  What  did  he  say  to  you  in  relation  to  taking  note  of  what  he 
said? 

A.  At  one  time  he  said  he  wished  me  to  get  a  blank  book,  and 
from  that  time  he  wished  me  to  write  down  whatever  he  said.  That  it 
^ould  be  read  by  people  with  a  great  deal  of  interest,  and  be  read  by 
more  people,  and  believed  in  by  more  people,  than  those  who  first  read 
and  believed  the  writings  of  Jesus  Christ.  I  said,  *^  Mr.  Hawes,  do 
you  compare  yourself  with  Him  ?**  And  he  said,  "  I  do;"  and  that 
"  He  was  a  very  lowly  man;  He  had  very  few  followers;"  and  that 
"  He  was  a  good  man."  But  he  said  theire  had  been  a  great  many 
others  lived  since  who  were  smarter  than  He.  **  1  myself  am  a  smarter 
man." 

Q.  He  said  that  there  had  been  a  great  many  men  smarter  than 
Jesus  Christ,  and  he  was  smarter  than  Jesus  Christ  ? 

A.     Yes,  sir. 

(j.  What  did  he  say  would  be  done  after  his  death  with  this  book 
of  his  sayings  which  you  were  to  write  down  ? 

A.  It  would  be  published;  and  afterwards,  sometimes,  once  or 
twice,  on  other  occasions,  when  he  would  make  remarks  and  be  a-talk- 
ing,  he  would  say,  **  Now,  if  you  had  your  book,  you  might  write 
that  down." 

Q.  What  did  he  say  on  the  subject  of  his  course  of  action  with 
reference  to  everything  being  done;  with  reference  to  the  present  or 
the  future;  what  did  he  say  on  that  subject? 

A.  He  said  that  he  lived  for  future  generations;  that  he  had  never 
performed  an  act  in  public,  or  had  never  uttered  a  word  in  public, 
without  first  considering  how  it  would  appear  to  his  son  when  he  was 
of  age,  and  had  arrived  at  maturity;  and  that  ordinary  men  might  live 
for  the  i)resent,  but  he  lived  for  the  future.  He  seemed  to  occupy  an 
eminence  from  which  he  could  look  forward  hundreds  of  years;  and 
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he  saw  that  University  and  this  Chamber  of  Industry  in  his  mind's  eye 
in  successful  operation. 

Q.  Did  he  talk  with  you  at  all  about  this  boy  whom  he  wanted  to 
look  back  at  his  career  and  conduct  ? 

A.     Yes,  sir;  he  talked  a  good  deal  about  him. 

Q.     "VVliat  sort  of  a  boy  he  was  ? 

A.     He  spoke  of  him  as  a  noble  boy — his  noble  boy. 

Q.     Did  he  ever  change  that  tone  at  all  about  the  boy  ? 

A.  He  said  that  his  future  was  ruined — his  future  prospects  in 
life  were  ruined  by  the  habits  he  had  acquired  under  the  tuition  of  his 
mother;  that  before  he  could  speak  plain  she  had  taught  him  to  lie; 
that  was  the  object  in  removing  him  from  her. 

Q.  What  did  he  say  the  boy  had  become  under  his  mother's 
tuition,  if  anything  ? 

A.  He  said  he  had  acquired  habits  that  he  did  not  know  that  he 
would  ever  overcome;  that  he  was  striving  to  do  so,  but  he  feared  he 
would  never  overcome  the  habit  of  lying. 

Q.  State  anything  that  he  said  about  his  wife  with  reference  to 
herself  and  him. 

A.  He  spoke  of  Mrs.  Hawes — usually  he  treated  her  with  aversion 
— seemed  when  she  was  about  him  to  have  an  aversion  for  her,  and 
everything  she  did  was  disagreeable  to  him.  He  had  an  expression  on 
his  face  of  aversion  whenever  she  came  near  him.  Still  he  said  he  had 
never  had  any  person  about  him  that  could  do  so  much  for  him — that 
she  would  do  as  much  as  any  two  persons;  that  I  must  take  no  direc- 
tions from  her  at  all,  nor  listen  to  what  she  would  say,  and  never 
answer  a  direct  question;  if  she  asked  a  question,  to  avoid  giving  a 
direct  answer;  that  she  was  as  deep  as  the  devil;  that  she  would  quiz 
and  find  out  things  and  study  me  out  when  I  would  not  think  of  it  at 
all.  She  would  be  interfering  to  find  out  things  that  he  would  not 
wish  her  to  know. 

Q.  What  did  he  say  of  his  wife,  with  reference  to  her  refinement 
and  adaptiveness  for  the  lofty  circles  in  which  he  moved  ? 

A.  He  said  she  was  not  suited  to  them  ?  her  tastes  were  low  and 
vulgar;  she  chose  for  her  intimates,  the  low  and  vulgar;  that  he  would 
like  to  see  her  at  the  head  of  the  table  where  she  would  entertain  the 
best  of  the  country,  but  she  was  not  suited  to  the  place.  At  one  time, 
in  speaking  of  her,  I  spoke  of  her  in  that  way,  and  I  said  I  am  sur- 
prised that  you  should  marry  such  a  woman.  How  did  you  come  to 
marry  her?  He  said  that  at  the  time  of  his  marriage,  he  was  very 
much  occupied  with  other  matters;  he  had  very  little  time  to  spend  in 
courting;  that  he  did  not  really  become  acquainted  with  her  until  after 
they  were  married. 

Q.  Did  he  ever  say  anything  to  you,  in  relation  to  his  having  kied 
to  get  her  to  leave  him  and  go  away  ? 

A.  He  said  he  had  begged  of  her  by  all  she  held  sacred,  and  all 
the  language  he  could  command,  for  the  love  of  Christ,  to  leave  him 
and  let  him  die  in  peace.  He  said  she  hung  about  him,  he  thought, 
because  she  thought  he  was  not  going  to  live  very  long.  She  would 
not  go  away,  he  said.  If  she  would  go  away,  it  was  even  better  for 
her  than  if  she  remained  with  him.  That  he  told  her  so,  and  besought 
her  to  leave  him. 

Q.  Did  he  make  any  other  complaint  to  you  of  her,  with  respect  to 
her  service  to  him,  in  the  way  of  getting  food  ? 
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A.  He  told  me  at  first  that  it  was  sufficient  for  her  to  know  that 
any  one  was  agreeable  to  him,  and  she  would  prevent  them  from  being 
about  him,  and  if  she  knew  of  any  particular  kind  of  food  he  liked  she 
would  try  to  annoy  him  by  preventing  him  from  having  it;  still  after- 
wards, he  gave  directions  to  the  cook  to  prepare  the  food  according 
to  Mrs.  Hawes'  directions,  and  found  a  great  deal  of  fault  with  her, 
because  she  did  not. 

Q.  Did  he  ever  say  anything  to  you,  in  relation  to  the  meagreness 
with  which  he  was  supplied  with  things  ?  Did  he  make  any  complaint 
about  them  ? 

A.  Yes,  sir,  he  did.  He  was  very  poorly  supplied,  and  needed  a 
great  many  articles  for  his  comfort.  He  said  it  was  that  woman's  fault 
thftt  he  did  not  have  them.  At  one  time  I  said,  '*  You  ought  to  have  a 
waiter  to  put  food  on."  He  took  his  food  in  bed  with  him,  and  he 
said,  "  I  ought  to  have  it,  and  ought  to  be  served  like  a  prince,  but  I 
cannot  have  even  the  smallest  portion  of  my  own  estate." 

Q.  Who  did  he  say  prevented  him  having  those  things  that  he 
otherwise  would  have,  if  he  were  left  to  himself  ? 

A.     That  woman. 

Q.     Who  did  you  understand  by  that  ? 

A.     Mrs.  Hawes;  he  sometimes  mentioned  her  name. 

Q.  Did  you  give  him  anything — anything  to  use — any  necessary 
article  while  you  were  there  ? 

A.  One  afternoon  before  I  went  home  he  made  out — I  made  out 
under  his  direction  a  list  of  groceries — things  he  required  for  his  food; 
and  he  gave  me  money  to  purchase  them. 

Q.     Was  Mrs.  Hawes  there  at  the  time  ? 

A.  No,  sir;  she  had  gone  to  Redwood.  The  next  morning  when 
I  went  down  there — before  I  went  out  there — I  went  to  the  Nucleus 
grocery  and  purchased  articles,  and  I  carrfed  out  with  me  one  or  two 
small  articles  that  I  had  bought  there,  and  left  the  remainder  to  be 
sent  out.  After  I  had  been  there  a  short  time,  the  cook  was  in  the 
room — she  came  out  into  the  kitchen,  and  said  I  was  to  go  into  the 
room — that  Mr.  Hawes  wanted  me.  I  went  in  and  saw  the  package  of 
groceries  lying  on  the  floor,  and  he  wanted  to  know  of  me  if  I  had  been 
at  the  Nucleus  grocery  to  purchase  those  things.  I  told  him  I  had, 
and  he  said :  * '  Don't  you  know  I  would  rather  give  a  thousand  dollars 
than  to  have  anything  from  that  store  come  into  the  house."  I  said: 
"  I  did  not  know — ^I  knew  nothing  of  objection  to  that  place  when 
there,  because  the  lady  where  I  boarded  traded  there,  and  it  was  a 
convenient  place  for  me  to  go."  He  said:  "  That  man  is  a  scoundrel 
and  a  rascal,  and  has  connived  with  my  wife  to  cheat  me,  and  if  he  had 
his  deserts  he  would  be  in  the  State  Prison."  He  would  not  have  a 
single  thing  from  that  store,  and  to  take  it  back.  I  said:  **  They  were 
paid  for,  and  they  were  not  sent  to  your  name  at  all."  I  didn't  like  to 
have  them  sent  back.  He  said  that  made  no  difference  whatever;  they 
should  go  back;  and  they  were  sent  back.  He  said  the  man  would 
send  in  a  bill  for  them,  anyhow;  that' they  were  sent  there  to  his  house, 
to  his  number,  and  that  Bishop  would  send  in  a  bill  for  them  in  less 
than  a  week.  And  they  were  accordingly  sent  back.  At  another  time 
I  went  to  purchase  for  him  a  tray,  and  he  needed  a  bowl  to  eat  from, 
and  I  purchased  also  a  cup  and  saucer. 

Q.     Was  not  he  supplied  with  those  things  ? 

A.  He  didn't  have  a  bowl  suitable  to  eat  from  and  used  to  eathis 
crackers  and  tea  out  of  a  cup,  and  I  got  him  a  small  bowl  that  he  was 
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perfectly  satisfied  with,  and  that  tray;  but  the  cup  he  was  dissatisfied 
with;  I  had  paid  too  much  for  it;  that  he  was  not  nice,  and  a  cup  that 
cost  two  bits  was  nice  enough  for  him. 

Q.     What  did  you  give  for  the  cup  yon  gave  him  ? 

A.  Seventy-five  cents,  I  said:  **  If  you  object  to  the  price  allow 
me  to  give  it  to  you;"  and  he  was  very  indignant  at  that,  and  said  I 
was  a  poor  woman  and  had  no  right  to  make  a  present  to  a  millionaire, 
and  ought  to  have  known  better.  ''If  you  had  a  million  of  money 
you  would  run  through  it  in  less  than  two  weeks; "  and  then  I  went  to 
make  some  reply,  and  he  said:  ''  No  matter,  not  a  word  on  the  subject 
either  from  you  or  myself; "  and  that  ended  the  subject. 

Q.  Did  he  ever  express  to  you  any  fear  of  his  wife,  or  anything  of 
the  sort? 

A.     He  said  he  was  afraid  to  be  alone  with  her.  ^ 

Q.     Why? 

A.  He  didn't  state  definitely  why.  The  impression  upon  my  mind 
was  that,  that  he  was  suspicious  of  her  giving  him  something  he  ought 
not  to  have.  I  do  not  think  he  said  so  in  so  many  words,  but  he  said 
he  was  afraid  to  be  left  alone  with  her. 

Q.  What  amount  of  groceries  was  there  from  Bishop  &  Go's,  that 
got  him  into  this  heat  you  speak  about  ? 

A.     Two  and  six  bits. 

Q.     What  did  it  consist  of? 

A.  There  was  farina;  I  think  there  was  some  corn  meal.  Oh  1  I 
think  there  was  some  sugar.  I  cannot  remember  the  articles,  but  they 
were  such  articles  as  would  be  necessary  for  a  sick  person — that  he 
needed. 

Q.  When  he  was  talking  in  relation  to  those  groceries  of  Bishop 
&  Co.,  what  was  his  manner  and  demeanor  ? 

A.  He  was  ver}^  much  excited  indeed;  very  angry,  apparently,  not 
at  me  so  much,  because  I  told  him  that  it  was  entirely  unin tending — I 
had  intended  to  do  nothing  different  from  what  he  wished  me  to  do;  but 
he  appeared  to  be  verj'  much  enraged;  he  said  Bishop  had  connived 
vdth  his  wife  to  cheat  him,  and  that  he  had  now  a  bill  which  he  should 
not  pay;  that  he  had  supplied  Mrs.  Hawes  without  his  order. 

Q.  How  much  of  the  time  that  you  spent  there  did  he  talk  with 
you  upon  these  two  subjects;  his  wife  and  his  own  greatness  ? 

A.  Well,  almost  every  day  there  would  be  something  on  the 
subject.  He  became  very  much  excited.  I  remained  with  him  two 
nights  while  I  was  there. 

Q.     How  did  he  pass  those  nights  ? 

A.  One  of  them  very  quiet  and  comfortable,  and  the  other  he 
seemed  restless,  and  wanted  to  talk.  Something  brought  up  the 
subject  of  his  wife,  and  he  said  this.  I  said,  **  Mr.  Hawes,  I  have 
heard  your  wife  spoken  so  highly  of,  and  I  have  heard  that  she  is  very 
much  in  love  with  you,  and  that  she  wants  to  be  about  you  and  do 
everything  she  can  for  your  comfort;  why  is  it  that  you  are  so  averse 
to  her  ?  "  And  he  said :  *  *  Do  you  think  she  is  in  love  with  me  ?  Allow 
me  to  be  the  best  judge  of  that.  Do  you  think  if  she  was  she  would 
annoy  me  so  ?  '*  And  then  he  said,  **  No  friend  of  hers  should  be  about 
him;  no  one  could  be  a  friend  of  hers  and  his,  and  now  he  would  go 
further  and  say  that  no  one  who  would  speak  to  her  should  cross  his 
threshhold. " 

Q.  When  he  commenced  talking  about  his  wife,  how  long  would 
he  continue  in  the  strain  you  have  mentioned  ? 
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A.  Oh  !  I  don't  know;  until  something  else  probably  would 
occur  and  attract  his  attention  to  some  other  subject.  • 

Q.  Would  you  give  us  any  idea  of  the  length  of  time  he  would 
run  on  about  her  in  the  way  you  have  mentioned,  before  he  diverged  ? 

A.  No,  I  do  not  think  I  can.  It  was  various,  according  to  the 
circumstances  of  the  case. 

Q.  How  long  did  you  ever  know  him  to  talk — the  longest  time 
you  ever  knew  him  to  talk  in  that  way  ? 

A.  Oh  !  I  think  the  longest  he  ever  talked  was  that  night.  I  could 
not  say,  I  have  no  means  of  knowing  the  time;  it  would  be  occasional 
remarks  during  the  time,  when  of  course  I  would  be  about  him  &11  the 
time;  and  when  he  was  there  speaking,  there  was  other  visitors. 

Q.  What  was  his  wife's  treatment  of  him,  and  her  demeanor  and 
oonfluct  towards  him  ? 

A.  She  seemed  to  be  trying  to  please  him  every  way  she  cotdd; 
she  seemed  anxious  for  his  welfare. 

Q.  Was  there  any  change  or  variation  in  his  mode  of  speaking  of 
her — his  treatment  of  her  when  she  came,  during  the  time  when  you 
were  there,  or  was  it  always  the  same  ? 

A.  There  was — I  only  remember  one  occasion,  when  he  directed 
the  cook  that  she  might  sometimes  give  her  something  to  eat.  He  says 
she  was  only  to  cook  for  herself  and  him,  but  he  says,  *'  if  this  woman 
comes  around,  I  don't  mind  if  you  give  her  a  bite."  And  he  says,  in  a 
sort  of  tone  of  pleasantry,  I  could  not  remember  the  exact  words,  but 
I  think  he  said,  "  I  rather  like  her  a  little  after  all,"  or  something  to 
that  effect. 

Q.  And  when  he  liked  her  a  little  after  all,  he  was  willing  the 
cook  should  give  her  a  bite  once  in  a  while,  in  her  own  house  ? 

A.     Yes,  sir. 

Q.  Can  you  state  how  late  your  visits  to  him  continued,  to  what 
time,  down  to  what  time  ? 

A.  I  went  there  just  before  Christmas,  I  think,  and  I  was  there 
about  two  weeks.  1  was  there  every  day,  and  afterwards,  I  called 
occasionally. 

Q.     You  were  there  the  first  week  in  January,  you  think  ? 

A.  Yes,  sir,  the  last  of  December,  and  the  first  week  in  January, 
I  think.  During  that  time  he  got  a  nurse,  and  I  did  not  come  so 
often. 

Q.  Did  you  visit  him  at  all,  after  the  first  week  in  January,  or 
down  toward  the  time  of  his  death  ? 

A.  Yes,  sir.  I  saw  him  occasionally  until  about  the  last  of  Janu- 
ary, or  perhaps,  the  first  of  February.  I  left  town  the  third  of  March, 
and  the  last  two  or  three  weeks  before  I  left  town,  I  was  very  busy, 
and  I  did  not  see  him  at  all. 

Q.  During  the  last  interviews  that  extended  up  to  the  latter  part 
of  January,  did  he  ever  talk  with  you  at  all,  when  you  went  there  ? 

A.     Yes,  sir,  he  always  talked  to  me  when  I  went  there. 

Q.  Down  to  the  last  time  that  you  went  to  see  him,  did  his  temper 
and  frame  of  mind,  with  respect  to  Mrs.  Hawes,  remain  the  same  ? 

A.     Yes,  sir,  it  seemed  to.     I  did  not  see  any  change. 

Q.  Do  you  think  that  he  was  honest  and  sincere  in  his  expressions 
of  aversion  towards  her?  Was  it  a  genuine  feeling  on  his  part,  do  you 
think  ? 

A.  I  think  so,  from  his  manner,  as  much  as  what  he  said,  because 
when  she  would  do  things  for  him,  the  expression  of  his  countenance 
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slewed  that  he  hated  to  have  her  come  near  him.  One  time  she  was 
bathing  his  limbs,  and  she  hurt  him  some  way — and  he  had  a  tender 
spot  in  his  limb  near  his  ancle,  and  he  said,  *'  Why  will  you  persist  in 
wounding  me;  you  never  look  at  me  that  you  don't  wound  me."  He 
always  expressed  himself  in  that  manner. 

Q.  When  he  was  speaking  about  Mrs.  Hawes,  did  you  ever  observe 
any  difference  in  his  manner  or  demeanor,  or  appearance,  from  that  he 
presented  when  he  was  discussing  other  and  ordinanr  topics? 

A.     Yes,  sir. 

Qf    What  was  it? 

A.  As  I  said  before.  He  always  expressed  an  aversion  in  his 
manner,  a  dislike  of  her,  and  seemed  to  wish  to — although  he  had  a 
great  love  for  truth,  or  professedly  so,  and  sincerity  and  candor — he 
seemed  to  wish  to  deceive  her. 

Q.     In  what  respect  ? 

A.  Not  so  much  to  deceive  her,  but  to  conceal  from  her  anything 
that  he  thought  would  interest  her. 

Q.  How  often  did  he  lay  those  injunctions  of  secrecy  upon  you, 
and  tell  you  to  tell  her  nothing  ? 

A.  Well,  nearly  every  day  that  I  was  there,  he  cautioned  me 
afresh  not  to  allow  her  to  get  any  satisfaction  from  me;  whenever  she 
asked  me  any  questions  to  avoid  them. 

Q.  Was  there  anything  going  on  of  any  sort  or  description  that 
was  at  all  important  to  conceal  from  her  under  any  view  of  me  case  ? 

A.     Nothing  at  all. 

Q.  Nothing  going  on  but  the  ordinary  service  and  attendance  upon 
a  sick  man,  in  the  sick  room  ? 

A.     Nothing. 

Q.  In  speaking  of  her  at  any  time  to  you  in  her  absence,  did  he 
apply  any  epithets  to  her,  did  he  call  her  any  names  ? 

A.     Nothing  more  than  to  speak  of  her  as  that  woman. 

Q.  Was  that  his  habitual  mode  of  speaking  of  her;  the  usual  way 
of  referring  to  her  ? 

A.     Yes,  sir;  more  frequently  than  any  other. 

Q.  In  any  of  these  conversations  that  you  mention,  either  with 
respect  to  her  or  this  transaction  with  Bishop  &  Co.,  did  he  use  any 
profane  or  improper  language  ? 

L     Yes,  sir;  he  swore  about  Bishop. 

Q.     What  did  he  say  about  Bishop  ? 

A.     He  said  he  was  a  damned  scoundrel. 

Q.  Did  he  ever  apply  any  such  epithets  as  that,  or  oaths  to  Mrs. 
Hawes  in  speaking  about  her? 

A.     I  never  heard  him. 

Q.     Were  you  there  at  night,  or  only  during  the  day  ? 

A.  I  was  there  during  the  day  with  the  exception  of  two  nights 
which  I  remained  there. 

Q.     Those  are  the  two  nights  you  have  spoken  of  ? 

A.     Yes,  sir. 

Q.  In  one  of  those  you  say  he  slept  tolerably  well,  and  the  other 
he  wanted  to  talk  pretty  much  all  the  night  long  ? 

A.  I  think  he  would  have  talked  if  I  had  not  begged  him  to  de- 
sist. I  thought  it  was  very  bad  for  him  to  talk,  and  I  told  him  he 
ought  to  try  and  get  some  sleep. 

16 
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CroU'Examinaiion  by  Mb.  Pritt — Q.     Did  he  desist  from  talking 
when  you  told  him  to  do  so  ? 

A.     Yes,  sir;  he  gradually  became  more  calm. 
Q.     Did  he  usuaUy  comply  to  your  requests  ? 
A.     Well,  in  what  respect? 

Q.     Did  you  ever  have  any  particular  controversy  with  him — did 
you  ever  cross  or  oppose  him  ? 

A.     No;   I  always  avoided  opposing  him  as  much  as  possible, 
except  on  those  occasions  when  I  unintentionally  excited  him. 

Q.     Did  you  ever  advise  him  about  anything  else — about  talkhig  so 
much,  as  it  would  be  injurious  ? 

A.     I  don't  remember  any  particular  advice  I  gave  him. 
Q.     You  don't  recollect  any  other  instance  ? 

A.     I  may  have  done  so,  of  course.     A  person  about  a  sick  man  is 
very  likely  to  say  something  that  would  be  for  their  good. 

Q.     What  you  did  say,  did  he  usually  comply  with  your  request, 
and  seem  to  be  governed  by  your  wishes  ? 
A.     I  think  he  did  in  some  instances. 
Q.     Did  he  ever  become  enraged  at  you  ? 

A.     He  never — ^well,  he  spoke  to  me  very  rudely  two  or  three 
different  times;    once  upon  the  occasion  of   my  buying  a  cup,  and 
another  time  when  there  were  some  ladies  called  to  see  him. 
Q.     Was  it  rude  language,  or  only  rude  in  manner  ? 
A.     Bude  in  manner. 

Q.     On  this  occasion,  when  he  became  so  much  excited,  when  the 
groceries  were  brought  home,  his  language  seemed  to  be  not  on  account 
of  the  expenditure,  but  on  account  of  the  goods  having  been  purchased 
of  Bishop  &  Co.,  did  it? 
A.    Yes,  sir. 

Q.     He  said  Bishop  was  a  d — d  scoundrel  ? 
A.     Yes,  sir. 

Q.     And  ought  to  be  in  the  penitentiary  ? 
A.     He  said  he  deserved  to  be  in  the  State's  Prison  ? 
Q.     You  ^aid  he  warned  you  repeatedly  not  to  give  Mrs.  Hawes 
any  information.     Did  he  assign  any  leason  why  you  should  be  cau- 
tious not  to  inform  her  what  transpired  ? 

A.     Because  he  wished  to  keep  her  entirely  in  the  dark.     He  did 

not  want  her  to  know  what  was  going  on  when  she  was  not  present. 

Q.     What  was  going  on  that  he  did  not  want  her  to  know  about  ? 

A.     Nothing.     Any  conversation  which  he  had,  or  any  persons  who 

came  there,  or  anything  that  transpired,  he  did  not  wish  her  to  know 

anything.     There  was  nothing  that  he  needed  to  keep  secret. 

Q.  Didn't  you  know  at  that  time  that  he  was  then  engaged  in 
preparing  these  deeds,  etc.,  for  the  disposition  of  his  property,  his  will, 
etc.? 

A.  I  knew  that  he  was  preparing  the  deeds  for  Mont  Eagle  Uni- 
versity. 

Q.    Did  you  know  that  gentlemen  were  there  frequently  in  respect 
to  that  business  ? 
A.     I  did. 

Q.     Didn't  you  understand  from  him  that  it  was  particularly  with 
reference  to  that  business  that  he  wanted  Mrs.  Hawes  kept  ignorant  ? 
A.     No,  sir. 

Q.  But  you  did  understand  from  him  that  you  were  to  keep  from 
her  a  knowledge  of  anything  that  transpired,  everything,  and  in  the 
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xfieantime,  they  were  arranging  these  conveyances,  and  this  business 
was  being  transacted  ? 

A.  No,  sir;  I  don't  think  the  deeds  were  being  arranged  when  I 
was  there.     He  had  proposed  to  do  so. 

Q.     He  had  it  in  contemplation  ? 

A.  I  think  he  had  already  done  a  great  deal  of  it.  I  assisted  in 
writing  letters  for  him,  and  reading  letters  to  him  that  related  to  the 
subject. 

Q.  Do  you  recollect  from  whom  any  of  those  letters  came,  by 
whom  they  were  written  ? 

A.     He  had  a  letter  from  Professor  Evans,  which  I  recollect. 

Q.     Do  you  recollect  any  other  ? 

A.  No;  I  don't  think  I  read  any  other,  but  I  believe  I  wrote  a 
letter  either  to  Mr.  Evans,  or  to  some  professor  in  Europe,  under  his 
dictation — at  his  dictation. 

Q.    To  some  professor  in  Europe  ? 

A.     Yes,  sir. 

Q.     In  reference  to  the  foundation  of  Mont  Eagle  University  ? 

A.     Yes,  sir;  it  had  reference  to  the  course  of  study  to  be  pursued. 

Q.  That  was  some  other  professor  than  Professor  Evans,  wasn't 
it? 

A.  I  think  it  was  written — the  letter  was  sent  to  Professor  Evans 
for  this  other  gentleman. 

Q.     For  another  professor  ? 

A.    Yes,  sir. 

Q.  Do  you  recollect  what  University  he  was  professor  of  ?  Was 
it  Oxford  or  Cambridge  ? 

A.     It  was  in  Europe — a  German  University. 

Q.  Did  he  ever  say  to  you  that  he  had  sent  Professor  Evans  to 
Europe,  partly  for  the  purpose  of  acquiring  information  as  to  the  best 
method  of  organizing  this  institution  ? 

A.  No,  sir;  I  understood  that  he  sent  him  there  in  order  to  keep 
and  educate  Horace.  * 

Q.  But  Professor  Evans  did  write  him  during  this  time,  in  regard 
to  the  foundation  of  this  University  ? 

A.  Professor  Evans  had  consulted  another  gentleman  at  Mr. 
Hawes'  request,  and  had  asked  this  other  gentleman,  this  other  pro- 
fessor to  give  him  his  ideas,  and  those  were  contained  in  the  letter 
which  I  read  to  him. 

Q.  Then,  at  his  dictation  you  wrote  a  letter  to  another  professor 
in  Europe  ? 

A.  No,  sir;  at  his  dictation  I  wrote  a  letter  to  Professor  Evans  for 
this  other  gentleman. 

Q.     The  same  one  whom  Professor  Evans  had  already  consulted  ? 

A.  Yes,  sir;  bufc  it  was  not  a  full  answer  to  the  letter.  It  was 
principally  an  acknowledgment  of  having  received  the  letter,  and  that 
he  would  answer  him  more  fully  at  a  future  time. 

Q.  Did  you  write  more  than  one  letter  on  that  subject  while  you 
were  there,  or  with  reference  to  it  at  all  ? 

A.     No,  I  don't  think  I  did,  with  reference  to  that. 

Q.     Anything  with  reference  to  the  Chamber  of  Industry  ? 

A.     No,  sir. 

Q.  Were  gentlemen  calling  there  for  the  purpose  of  consulting 
with  Mr.  Hawes  as  to  the  disposition  of  his  property,  during  the  time 
you  were  there  ? 
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A.  Gentlemen  were  calling  there.  There  was  a  man  by  the  name 
of  Bartlett,  that  came  there  several  times .  I  never  heard  the  conversa- 
tions.    I  don't  know  what  they  were  consulting  about. 

Q.    You  never  remained  in  the  room  during .  their  interviews  ? 

A..    Never,  when  gentlemen  called  upon  business. 

Q.  Don't  you  know  that,  as  a  matter  of  fact,  it  was  a  knowledge  of 
the  disposition  of  his  property,  or  his  contemplated  disposition — what 
he  was  doing,  with  reference  to  that,  which  he  particularly  desired 
you  to  keep  from  Mrs.  Hawes  ? 

A.    No,  sir. 

Q.  You  never  had  a  suspicion  of  that  while  you  were  there,  did 
you? 

A.  I  never  thought  it  was  that,  because  what  I  knew  of  it  was 
public  property;  everyone  knew,  knowing  it  had  been  published  in  the 
papers. 

Q.  It  was  not  public  property,  exactly,  what  transpired  in  his 
room? 

A.  Of  course,  I  had  no  knowledge  of  what  transpired  when  I  was 
not  there. 

Q.  And  it  was  those  things  he  wanted  you  to  keep  from  Mrs. 
Hawes? 

A.  He  didn't  wish  me  to  converse  with  Mrs.  Hawes  upon  any 
subject. 

Q.  Upon  any  subject  at  all  ?  Did  he  say  anything  to  you  when 
he  was  giving  you  any  of  these  admonitions,  about  Mrs.  Hawes  having 
spies  to  watch  him,  about  what  she  would  do,  if  she  knew  what  was 
going  on  ? 

A.  He  said  that  she  would  find  out  by  any  means  in  her  power. 
He  was  suspicious  of  her  listening. 

Q.  Suspicious  of  her  listening.  Didn't  he  go  beyond  that  and 
saytiiat  for  years,  or  for  a  long  time,  she  had  kept  up  a  system  of 
espionage,  listening  at  key-holes,  and  watching  him,  and  setting  men 
to  watch  him,  to  ascertain  what  he  was  doing,  and  as  to  his  where- 
abouts ? 

A.  I  do  not  think  he  ever  told  me  that  she  had  set  any  one  to 
watch  him,  but  he  told  me  that  she  had  watched  him  herself,  and  that 
she  was  always  suspicious,  and  anxious  to  know  everything  that  was 
occurring. 

Q.  Now,  wasn't  he  in  as  great  a  rage — didn't  he  manifest  as  much 
excitement  in  regard  to  Bishop  &  Co.'s  grocery  bill,  as  he  ever  did  in 
relation  to  Mrs.  Hawes  when  she  was  spoken  of  ? 

A.  I  think  he  was  very  much  excited,  indeed,  about  Bishop's  bill, 
but  it  seemed  to  be  because  Bishop  was  conniving  with  his  wife  to 
deceive  him. 

Q.  Did  you  ever  see  him  speak,  or  hear  him  speak  abusively  or 
violently  of  any  one  else,  except  Mrs.  Hawes  and  Bishop,  when  you 
were  there  ? 

A.  Well,  he  spoke  abusively  of  the  Catholic  priests;  any  one — ^not 
in  the  same  manner  exactly. 

Q.  You  say  he  spoke  abusively  of  the  Catholic  priests,  but  not  in 
the  same  manner.  What  was  the  distinction  ?  Explain  to  the  jury 
what  you  mean  by  speaking  abusively,  but  in  a  different  manner  ? 

A.     He  did  not  seem  to  be  as  violent.     He  said  that  they  were  a 
fet  of  hypocrites,  and  that  they  had  received  bounty  from  him,  and 
wocud  let  him  lie  there,  right  in  the  shadow  of  the  institution  that 
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he  himself  had  benef acted,  or  built,  until  he  starved;  they  would  let 
him  lie  there — he  said  at  one  time,  I  think  it  Was  Father  Gallagher 
came  there,  that  he  was  a  liar;  that  he  came  there  in  the  evening,  and 
went  away  promising  to  send  him  assistance  on  the  following  day,  and 
that  he  knew  that  he  was  sick,  that  he  was  suffering  for  food  and  atten- 
tion, and'the  weather  was  such  that  it  was  impossible  for  him,  sick  as 
he  was,  to  go  out,  and  still  he  did  not  send  any  one  to  him,  and  he 
might  lay  four  or  five  hours  without  ever  having  assistance  or  fire;  and 
these  priests  and  sisters  were  always  running  after  him,  and  did  not  do 
anything  for  him  for  his  assistance.  * 

Q.  Did  you  understand  what  he  meant,  when  he  spoke  about  their 
running  after  him  ? 

A.  He  said  they  had  run  after  him;  they  always  came  there  for 
assistance  whenever  they  wanted  a  subscription,  or  thought  they  could 
get  money  out  of  him;  and  finally  he  made  a  rule,  that  they  should  not 
be  admitted  unless  they  brought  him  beefsteak,  or  a  cup  of  coffee,  or  a 
baked  potato;  and  afterwards  he  sent  out,  when  they  came  to  the  door, 
to  know  if  they  had  brought  him  food,  and  if  they  had  not  to  turn 
them  away. 

Q.     After  that,  they  stopped  coming  ? 

A.     No,  sir. 

Q.    Ttey  continued  to  come  afterwards  ? 

A.     Yes,  sir.  ^ 

Q.     Did  they  bring  the  things  he  required  of  them  ? 

A.     No,  sir. 

Q.     Did  he  receive  them  when  they  came  afterwards  ? 

A.  He  saw  a  Father  from  Santa  Clara;*  I  don't  know  his  name;  I 
have  forgotten  his  name;  and  at  one  time  he  saw  two  Sisters  who  came 
to  see  him.  They  were  going  to  get  him  a  cook,  and  this  Father  from 
Santa  Clara  gave  him  a  crucifix,  and  aferwards  came  to  see  him. 

Q.  What  proportion  of  the  time  that  you  were  there,  did  Mrs. 
Hawes  spend  with  her  husband  in  his  room  ? 

A.  She  was  there  the  first  day  I  went  there,  and  remained  in  town 
then  two  or  three  days,  and  afterwards  she  was  in  Redwood  City  a  few 
days,  and  came  back  again.  I  understood  that  he  sent  for  her  after- 
wards. 

Q.  While  she  was  there  at  the  house,  did  she  take  care  of  him — 
wait  on  him  ? 

A.     Most  of  the  time  when  she  was  there. 

Q.     Did  he  seem  to  appreciate  her  care  and  attention  ? 

A.  I  didn't  think  he  did,  although  he  said  she  could  do  more  for 
him  than  any  one  else;  she  would  do  more,  and  the  food  that  she  pre- 
pared seemed  to  suit  him;  but  he  did  not  acknowledge  it  to  her. 

Q.  He  frequently  inquired  for  her,  and  called  for  her  to  come  into 
the  room,  didn't  he  ? 

A.     When  he  wanted  her — needed  her  services. 

Q.     Her  services  seemed  to  be  agreeable  then,  at  times? 

A.     No;  they  never  seemed  to  be  agreeable  to  him. 

Q.  •  Still  he  persisted  in  calling  her,  and  requiring  her  to  wait  on 
him? 

A.  Because  there  were  some  things  that  he  said  she  could  do 
for  him  better  than  anybody  else. 

Q.     How  was  his  appetite  during  the  time  you  were  there  ? 

A.     It  was  variable.    At  one  time  he  would  require  her  to  have 
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meat,  and  at  another  time  he  would  ask  if  I  meant  to  kill  him  by 
bringing  him  meat — perhaps  the  next  day. 

Q.     Did  he  take  a  large  or  small  amount  of  food? 

A.  I  think  that  he  had  a  very  good  appetite,  and  would  eat  quite 
as  much  as  a  sick  person  should  eat,  and  more,  perhaps. 

Q.  Did  Mrs.  Hawes  generally  prepare  his  food  for  him  when  she 
was  there  ? 

A.    Not  when  his  cook  was  there. 

Q.    How  much  was  the  cook  there  ? 

A.  She  came  there  after  I  had  been  there  a  few  days.  I  don't 
remember  exactly  the  time  she  came,  but  a  few  days;  she  remained 
until  after  I  ceased  to  go  there.  At  first,  Mrs.  Coffin  was  there,  and 
she  used  to  prepare  his  food. 

Q.  He  told  you  when  you  first  went  there  that  he  was  suffering 
for  proper  food,  did  he  ? 

A.    Yes,  sir. 

Q.     Was  that,  from  your  observation,  really  the  fact  ? 

A.  I  saw  him  have  food  that  was  properly  prepared,  and  I  saw  him 
have  food  that  I  did  not  think  was  properly  prepared. 

Q.    When  you  first  went  there,  I  mean  ? 

A.  When  T  first  went  there,  the  day  that  I  went  there,  there  was 
soup  and  broth  nrepared  for  him  to  eat,  and  suitable  for  hii!n  to  have. 

Q.  When  m  talked  to  you  about  his  future  fame,  and  about  this 
monument,  was  he  calm  and  tranquil  ? 

A.     Yes,  sir;  he  seemed  to  be  very  much  interested,  indeed. 

Q.  Did  he  ever  say  anything  to  you  about  the  length  of  time  he 
expected  to  live  ? 

A.  He  told  me  that  he  thought,  if  he  could  live  to  get  into  his 
house  on  the  hill,  that  he  might  then  live  a  long  time.  He  wtis  very 
anxious  to  live.  He  wished  to  live  until  his  son  attained  his  majority. 
He  asked  me  very  often  if  I  thought  he  would,  and  if  I  thought  he  was 
going  to  live  long,  and  what  I  thought  of  him. 

Q.  How  many  times  while  you  were  there,  did  he  speak  disrespect- 
fully and  excitedly  about  Mrs.  Hawes  ? 

A.    A  great  number  of  times. 

Q.    Well,  how  many  ?    Every  day  ? 

A.  No,  not  every  day;  perhaps  he  would  speak  of  her  every  day, 
but  not  in  an  excited  manner. 

Q.  Sometimes  then,  he  would  speak  of  her  without  becoming 
exdted  ? 

A.  He  would  mention  her  name  without  becoming  excited  some- 
times, just  merely  mention  her  .casually. 

Q.    Did  he  ever  speak  of  her  as  his  wife,  using  that  term  ? 

A.  I  don't  remember  that  he  ever  did.  He  frequently  called  her 
Mrs.  Hawes. 

Q.    He  told  you  one  time,  that  she  was  veiy  deep,  cunning? 

A.    No,  smart. 

Mb.  Barnes — Q.    "  As  deep  as  the  d 1  ?  " 

Mb,  Pratt — Q.  What  gave  rise  to  that  remark  ?  What  was  the 
oooasion  f  What  seemed  to  be  the  occasion  of  his  saying  that  she  was 
M  deep  as  the  d 1  ? 

A.  His  cautioning  against  allowing  her  to  pick  anything  out  of  me. 
Bb  nid  if  she  asked  me  the  most  simple  question,  even  if  I  had  my 

'  '  lt|  not  to  answer  direct,  or  give  ner  any  satisfaction. 
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Q.  Did  he  tell  you  when  he  first  began  to  dislike  Mrs.  Hawes,  or 
whether  he  ever  loved  her  or  not  ? 

A.  No,  I  don't  think  he  did.  He  never  told  me  that  he  had  ever 
loved  her.  He  never  told  me  of  any  time  when  he  commenced  to 
dislike  her. 

Q.  He  told  you  he  never  knew  mucli  of  her  until  after  he  was 
married? 

A.     He  said  he  was  too  busy  to  spend  much  time  in  courting. 

Q.  What  seemed  to  be  his  great  object  and  purpose  in  getting  her 
away  from  him — simply  that  he  might  be  at  peace  and  rest  ? 

A.  Yes,  sir;  he  said  that  he  wanted  her  to  go  away  and  let  him 
die  in  peace. 

Q.  What  did  you  understand  him  to  mean  when  he  said  it  would 
be  better  for  her  if  she  would  go  away  ? 

A.  I  understood  that  he  would  leave  her  more  money — ^would 
provide  for  her  better. 

Q.  Did  you  ever  tell  Mrs.  Hawes  that  he  had  expressed  these 
wishes — did  you  ever  speak  to  her  about  it  ? 

A.  I  cannot  be  certain,  whether  I  ever  did  or  not.  Mrs.  Hawes 
and  I  spoke  together;  we  were  friendly,  and  had  a  perfect  understand- 
ing with  each  other,  that  is  as  friends;  and  I  looked  upon  Mr.  Hawes 
as  a  sick  man;  sick  in  body  and  sick  in  mind;  and  I  thought  that  she 
was  well,  and  of  course  I  had  no  concealment  from  her  whatever,  any 
more  than  I  did  not  wish  to  excite  him;  I  did  not  wish  him  to  hear  me. 
He  would  become  suspicious  if  he  heard  any  conversation  in  the 
adjoining  room;  he  would  think  we  were  saying  something  that  he  did 
not  wish  us  to  say,  and  of  course  I  avoided  exciting  him  in  that  way. 

Q.  Did  you,  at  any  time,  tell  Mrs.  Hawes  that  he  had  said  it  would 
be  better  for  her  if  she  would  go  away,  and  let  him  die  in  peace  ? 

A.     I  have  told  her  so,  but  I  think  it  was  since. 

Q.     Are  you  sure  you  did  not  tell  her  that  during  your  stay  there  ? 

A.  No,  I  am  not  positive.  I  may  have  told  her  so  then.  I  cannot 
say  positively. 

Q.  Did  you  tell  Mrs.  Hawes,  that  Mr.  Hawes  had  received  a  letter 
from  Professor  Evans,  in  regard  to  Mont  Eagle  University? 

A.  I  did  not.  Mrs.  Hawes  knew  of  the  letter.  It  contained  in- 
telligence of  Horace,  and  I  think  that  she  read  a  portion  of  the  letter 
once,  or  it  was  read  to  her. 

Q.     Who  read  it  to  her  ? 

A.  I  don't  remember  whether  it  was  read  to  her,  or  whether  she 
read  it.     I  know  she  knew  of  it. 

Q.     Did  you  give  her  the  letter? 

A.     I  think  not. 

Q.     Who  did  give  it  to  her  ? 

A.  I  cannot  say.  I  think  Mr.  Hawes  himself  allowed  her  to  read 
the  letter,  or  told  her  of  the*  contents  of  it.  She  knew  of  the  receipt 
of  the  letter. 

Q.  Did  you  inform  Mrs.  Hawes  that  you  had  written  a  letter  to 
•Professor  Evans  at  the  dictation  of  Mr.  Hawes  ? 

A.     No,  sir. 

Q.     You  never  informed  her  of  that  fact  ? 

A.     I  don't  think  I  ever  did. 

Q.  Did  you  ever  tell  Mrs.  Hawes  anything  that  transpired  be- 
tween you  and  Mr.  Hawes,  or  between  Mr.  Hawes  and  other  parties, 
while  you  were  there  ? 
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A.  Yes,  sir;  I  told  her  one  thing  that  transpired  between  Mr. 
Hawes  and  myself. 

Q.    What  was  that  ? 

A.  He  told  me  that  she  had  heard  that  I  had  said  that  he  paid 
me  five  dollars  a  day;  that  1  never  left  the  house  without  getting  my 
money;  and  I  said:  ''How  could  it  be  possible  that  she  could  hear 
such  a  thing  ?  It  is  not  true;  there  must  be  some  mistake  in  regard  to 
the  matter;"  and  he  said,  he  thought  ii  was  a  contriyance  of  her's  to 
find  out  if  he  did  pay  me  anything. 

Q.  Did  you  tell  her  what  he  said  about  Bishop  &  Co/s  bill  for 
groceries? 

A.  I  think  I  did.  I  think  she  was  there.  I  am  not  positive 
whether  I  was  at  the  house  again. 

Q.  Did  you  tell  her  what  he  said  about  Father  Gallagher,  the 
Catholics  and  the  Sisters  of  Charity  ? 

A.     No,  sir. 

Q.     Did  you  tell  her  anything  else  ? 

A.     I  may  have  told  her  something  else;  nothing  of  importance. 

Q.  As  a  matter  of  fact,  didn't  you  tell  her  pretty  much  everything 
that  transpired  in  Mr.  Hawes'  room  ? 

A.     Oh,  no. 

Mb.  Pratt — He  told  you  on  one  occasion,  that  he  was  afraid,  did 
he,  to  be  alone  with  Mrs.  Hawes? 

A.    He  did. 

Q.     What  reason  did  he  assign  for^that  ? 

A.     He  did  not  give  me  any  reason. 

Q.     fie  gave  you  no  reason  whatever  ? 

A.     fie  did  not. 

Q.  You  said  that  on  one  occasion,  he  told  the  cook  that  he  rather 
liked  that  woman,  and  wished  she  would  give  Iber  a  bite  to  eat  occa- 
sionally. How  did  he  happen  to  make  that  observation?  What 
seemea  to  be  the  occasion  oi  it? 

A.  He  told  the  cook  that  she  had  to  cook  for  herself  and  him,  and 
he  said,  **  If  this  woman  comes  around,  I  don't  mind  if  you  give  her  a 
Irite  occasionally,"  and  said.  ''  I  rather  like  her  a  little,  after  all." 

Q.     Was  that  all  that  was  said  about  it,  or  in  that  connection  ? 

A.  That  was  all,  except  in  his  directions  to  the  cook,  what  she  was 
to  do  for  him — ^what  would  comprise  her  duties. 

Q.  How  much  of  the  time  that  you  spent  there,  was  Mrs.  Hawes 
awaY  at  Bedwood  City  ? 

A.     She  was  at  Bedwood  the  most  of  the  time. 

Q.    Did  you  have  any  correspondence  with  her  while  she  was  there  ? 

A.    I  had  not. 

Q.    Did  you  receive  any  letters  from  her? 

A.    I  did  not. 

Q.  After  your  two  weeks  had  expired,  and  you  had  left  there,  how 
often  did  you  return  and  see  Mr.  Hawes  ?    About  how  many  times  ? 

A.    I  could  not  say  how  many  tin:es;  I  went  every  day  to  see  him. 

Q.  Every  few  days.  How  long  did  you  usually  stay  on  the  occa- 
sion of  those  visits  ? 

A.     Sometimes  fifteen  minutes;  sometimes  half  an  hour. 

Q.    Did  you  spend  the  most  of  that  time  in  Mr.  Hawes'  room  ? 

A.    Yes,  sir. 

Q.    You  spent  it  in  conversation  with  him  ? 
YeSy  sir. 
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Q.  Did  anything  unusual  or  remarkable  occur,  in  any  of  those 
conversations  ? 

A.  No,  sir;  I  don't  recollect  of  anything  unusual,  excepting  on 
one  occasion,  as  I  said. 

Q.     Are  you  a  married  woman  ? 

A.     I  am. 

Q.    What  business  is  your  husband  engaged  in  ? 

A.     Mining. 

Q.     Where  ? 

A.     He  has  a  mine  in  Shasta. 

Q.     Where  is  he  now  ? 

A.     He  is  in  the  city. 

WiNSLow  Hall,  called  for  Contestant.     Sworn. 

Examined  by  Mr.  Barnes — Q.     What  is  your  business  ? 

A.     Contractor,  sir;  builder. 

Q.     How  long  have  you  lived  here  in  San  Francisco  ? 

A.    A  little  over  twenty-two  years. 

Q.     Did  you  know  the  late  Horace  Hawes  in  his  lifetime  ? 

A.     I  did,  sir. 

Q.     During  his  last  sickness,  did  you  see  him  ? 

A.     Yes,  sir;  frequently.  . 

Q.     Down  to  what  period  before  his  decease  ? 

A.     Down  to  about  twelve  days. 

Q.  Were  you  with  him  to  help  to  take  care  of  him  any  of  the  time, 
sitting  up  with  him  ? 

A.  Yes,  sir;  I  sat  up  with  him  about  eight  or  nine  nights;  stopped 
there  with  him. 

Q.     During  what  month  ? 

A.  Along  in  January  mostly,  and  February — the  first  part  of  Feb- 
ruary; and  December,  too. 

Q.     How  did  he  pass  his  nights — restless  and  talkative  ? 

A.     Well,  sir,  some  nights  he  was,  and  others  he  rested  very  nicely. 

Q.  Nights  when  he  was  talkative,  what  were  the  principal  topics 
of  his  conversation  with  you  ? 

A.  Well,  he  talked  about  his  great  scheme  of  the  universities  that 
he  was  going  to  found,  and  sometimes  he  would  talk  about  his  trip  to 
Europe.  He  talked  of  his  trip  in  Europe,  and  said  there  was  not  a 
stove  in  France  that  was  fit  to  use,  nor  a  house  fit  to  live  in. 

Q.  Did  he  talk  about  anything  else,  or  anybody  else  connected 
with  him? 

A.  Well,  yes;  he  spoke  of  lawyers  and  doctors,  and  to  beware 
of  them  as  I  would  of  the  devil.  He  said,  "  I  wish  I  could  write  it  in 
stone."  He  said  one  night:  "  Beware  of  lawyers  and  doctors!  I  wish 
I  had  the  power  now  to  write  it  in  stone,  so  that  the  whole  world 
should  know  it." 

Q.     In  stone  ? 

A.     Yes,  sir;  on  stone. 

Q.     What,  his  opinion  of  doctors,  I  think  you  said  ? 

A.     Lawyers  and  doctors. 

Q.     Anybody  else  he  talked  about  ? 

A.     Oh,  yes,  sir. 

Q.     Who  ? 

A.  Well,  he  talked  about  various  subjects;  about  nurses  a  great 
deal;  how  unfaithful  they  are.     He  talked  about  nurses;  that  they  were 
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of  no  use,  and  wished  me  to  get  him  a  first-class  cook,  and  begged  of 
me  to  do  it,  as  the  greatest  boon  I  could  do. 

Q.  What  did  he  say  with  reference  to  his  condition,  with  respect 
to  food  ? 

A.     Well  he  complained  of  it  a  great  deal  at  times. 

Q.     What  did  he  say  ? 

A.  Well,  that  he  was  starving;  that  he  could  not  get  anything 
cooked  right;  could  not  get  a  first-class  cook;  it  was  impossible. 

Q.     Did  he  talk  about  his  wife  ? 

A.    Not  much. 

Q.     Did  he  talk  about  her  at  aU  ? 

A.  Yes,  sir;  he  did.  On  one  occasion  when  she  came  up,  he  or- 
dered her  out  of  the  room. 

Q.  Now  wait  a  moment.  Now  I  will  take  it  now  first  with  refer- 
ence to  the  nights  you  were  thcore.  During  those  nights,  did  he  talk 
at  all  about  her,  or  make  any  remarks  to  you  about  her,  anything  about 
her  being  jealous  of  him  ? 

A.  Yes,  sir;  at  one  time.  That  was  the  time  when  she  came  up 
from  Redwood. 

Q.     Give  us  an  account  of  that  time  ? 

A.  Well,  I  was  sitting  there.  It  was  just  before  dark,  and  she 
came  up  from  {ledwood  City,  and  the  first  thing  I  knew,  the  boy  that 
was  in  the  office  brought  in  a  valise,  and  put  it  down,  and  Mr.  Hawes 
was  so  furious;  he  looked  at  it,  and  he  tells  the  boy  to  "  take  it  out; 
that  can't  remain  here  at  all,"  and  Mrs.  Hawes  came  in  in  about  two 
minutes,  perhaps,  and  he  looked  up,  and  he  says:  "What,  are  you 
here?"  She  says:  '*  I  have  a  right  here.  I  am  your  wife;"  and  she 
went  up  to  the  bed  and  kissed  him,  and  he  says:  **  You  cau*t  stay  here 
at  all;  there  is  no  room  for  you;"  and  he  immediately  rang  the  bell 
for  the  servant  girl  to  come,  and  he  said  to  the  servant  girl:  "  You  will 
occupy  that  room,"  speaking  of  the  next  room  to  us,  **  and  nobody 
else  can  occupy  it."     She  said:  "Very  well,"  and  went  out. 

Q.     Did  Mrs.  Hawes  remain  ? 

A.  Mrs.  Hawes  remained;  perhaps  she  remained  there  an  hour,  or 
an  hour  and  a  half.  She  went  out,  and  took  some  dinner  in  the  next 
room  with  the  nurse  girl,  and  after  that  she  went  away. 

Q.  What  did  he  say  ?  You  said  he  made  some  remark  that  night 
about  her  being  jealous  of  him — ^what  was  that  ? 

A.     Well,  that  was  after  she  went  away. 

Q.  Then  she  went  away,  and  then  did  you  have  a  talk  with  him 
after  she  had  gone  ? 

A.     Yes,  sir. 

Q.  State  what  occurred,  and  was  said  by  you  and  him,  as  near  as 
you  can  ? 

A,  He  said  that  she  was  jealous  of  him  as  h — 1.  She  was  a  con- 
tinual annoyance  all  the  time,  a  continual  annoyance.  He  says:  **  She 
can't  let  me  die  in  peace.  I  want  to  keep  away  from  her;  I  don't  want 
her  here.    I  am  getting  along  first  rate  until  she  comes." 

Q,  Anything  more  about  her,  or  about  the  effect  of  her  coming 
there  upon  him  ? 

A.     No,  sir;  I  don't  remember. 

Q.     Or  about  killing  him  ? 

A.    No,  sir. 

Q.    Did  he  talk  about  his  house  down  in  the  country  ? 

A.    Yes,  sir. 
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Q.    What  did  he  say  about  that  ? 

A.  He  said  he  hoped  to  be  able  to  live  in  it  for  two  or  three  years; 
if  he  could  only  live  through  March,  he  thought  he  would  be  able  to 
live  two  or  three  years. 

Q.  Did  he  say  anything  about  this  little  daughter,  Carrie,  who  has 
been  spoken  of  ? 

A.     Yes,  sir.     Every  night  he  always  talked  about  her. 

Q.     What  did  he  say  about  Carrie  and  her  mother  ? 

A.  He  said  she  is  the  most  superior  child  he  ever  saw  in  his  life; 
there  was  never  a  child  anything  like  her;  splendid  memory. 

Q.     Did  he  say  anything  about  her  in  comparison  with  her  mother? 

A.     Yes,  sir. 

Q.     What  ? 

A.     She  knew  more  than  fortv  like  her. 

Q.     Did  he  talk  about  Horace  ? 

A.    Not  very  often.     He  might  have  mentioned  him  once  or  twice. 

Q.  What  appeared  to  be  the  difficulty  in  his  mind  with  respect  to 
his  wife  ? 

A.     I  don't  know. 

Mb.  Pratt — [Interrupting] — ^I  object  to  the  question. 

Mb.  Babnes — Then  I  will  change  it.  What  character  of  complaint 
did  he  make  of  his  wife  to  you  ? 

A.     Well,  he  did  not  specify  anything  particularly  to  me. 

Q.     What  did  he  say  about  her  treatment  of  him,  if  anything  ? 

A.     He  never  told  me  about  the  treatment  in  regard  to  that. 

Q.  What  did  he  say,  if  anything,  about  what  she  said  to  him,  and 
how  she  affected  him  ? 

A.     No,  sir. 

Q.     Did  he  tell  you  any  reason  why  he  did  not  want  her  there  ? 

A.  No,  sir;  only  perhaps  that  she  was  jealous;  that  he  said  she 
was  jealous  of  him,  and  I  inferred  from  that,  that  he  was  afraid  she 
would  watch  him. 

Q.     Did  he  say  anything  about  her  tormenting  him  ? 

A.  No,  sir.  Well,  he  said  it  was  one  continual  annoyance,  she 
was  to  him. 

Q .    Is  that  all  he  said  ? 

A.     That  is  all. 

Q.  Did  he  ever  say  anything  to  you  about  her  killing  him  by  inches, 
and  tormenting  his  life  out  of  him  ? 

A.     I  think  he  said  that. 

Q.     What  was  it  he  said  about  that  ? 

A.     I  cannot  remember  all  he  said. 

Q.    Can  you  remember  anything  on  that  subject  ? 

A.     I  don't  know  as  I  can  specify  any  particular  time. 

Q.     Did  he  ever  say  anything  like  that,  that  I  asked  you  about? 

A.     I  think  he  did. 

Q.  Won't  you  go  on  and  give  ii  as  near  as  you  can,  in  his  lan- 
guage? 

A.  I  don't  know  as  I  coul8.  He  told  me  one  time,  that  he  did 
not  allow  any  person  to  dictate  to  him. 

Q.  My  question  is  correct.  You  say  that  he  did  say  something 
about  his  wife  killing  him  by  inches.  I  want  you  to  try  to  recollect 
what  that  was,  and  how  he  expressed  himself  ? 

A.  Well,  I  don't  remember.  I  don't  know  as  I  can  remember  the 
exact  words  that  he  used. 
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Q.    As  near  as  you  can  ? 

A.  Well,  that  she  was  one  oontiniial  annoyance,  just  killing  of 
liim  by  inches  by  her  presence,  and  he  did  not  want  her  there.  He 
wanted  her  to  stay  down  at  Redwood  farm. 

Q.  Daring  the  time  that  you  were  there,  did  anything  occur,  with 
reference  to  a  breaking  into  the  house,  when  you  were  sitting  up  with 
him? 

A.  Well,  yes,  sir.  There  was  one  night  he  waked  me  up,  and 
■aid,  '*Otei  up,  qmck!    There  is  a  robber  getting  into  tiiat  window." 

Q.    There  was  a  robber  coming  into  the  window  ? 

A.    He  waked  me  up.    It  was  three  or  four  o'clock  in  the  morning. 

Q.    Where  were  you,  in  the  same  room^with  him  ? 

A.    Yes,  sir;  in  the  same  room  with  him,  asleep  on  a  sofa. 

Q.    What  did  you  do  ?    What  took  place  ? 

A.  WeU,  I  immediately  got  up,  and  went  right  to  the  window, 
and  commenced  raising  the  curtains  to  look  out,  and  he  spoke  to  me. 
He  says,  **  Neyer  do  that.  Many  a  man  has  got  a  bullet  through  him 
that  way.''  He  says,  *'  put  it  down  immediately."  He  says,  **  In  that 
drawer  there  is  a  pistol.  That  will  give  them  about  seven  shots."  He 
says,  "Just  sit  down  and  keep  quiet.  Says  he,  ''I  have  got  one  pistol 
under  my  head,  and  you  get  that  one." 

Q.  Me  had  one  pistol  under  his  head,  and  you  to  get  the  other 
one? 

A.    Tes,  sir;  out  of  the  drawer. 

Q.    What  did  you  do? 

A.    I  sat  down  in  the  chair;  I  did  not  take  the  pistol. 

Q.    Did  you  take  the  pistol  ? 

A.    No,  sir. 

Q.    What  did  you  do? 

A.  I  sat  down  and  waited.  I  says,  "  I  think  it  is  a  mistake.  I 
think  that  is  a  wagon  that  went  past,  a  milk-wagon,  or  something  of 
that  kind." 

Q.    What  did  he  say? 

A.    He  said  he  thought  there  was  somebody  there. 

Q.    Did  you  go  to  the  window  at  all  ? 

A.    I  did  go  to  the  window  first. 

Q.    Was  there  anybody  there  ? 

A.    No,  sir. 

Q.    Do  you  know  what  time  it  was  ? 

A.^  I  thmk  it  was  between  three  and  four  o'clock;  I  know  I  looked 
to  see  what  time  it  was. 

Q.    WeU,  what  time,  do  you  recollect  ? 

A.  I  think  it  is  between  three  and  four  o'clock.  That  is  what 
made  me  think  it  was  one  of  those  milkmen.  I  did  not  see  him;  I 
heard  the  noise  just  dying  away,  as  I  {^t  up. 

Q.    Did  he  get  his  pistol  out  ? 

A.    No,  sir;  I  did  not  see  it.* 

Q.    Do  you  know  whether  he  had  one  or  not  ? 

A.    Yes,  sir. 

Q.    Did  he  have  one  ? 

A.    Yes,  sir;  I  have  seen  it. 

Q.    I  mean  at  that  time,  did  he  have  a  pistol  under  his  pillow  ? 

A.    I  think  he  had;  I  saw  it  a  few  days  before. 

Q.    Where  did  he  keep  it  ? 

A.    He  kept  it  under  his  pillow. 
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Q.    What  kind  of  a  one  was  it  ? 

A.     I  think  it  was  a  Colt's  revolver,  a  small  one. 

Q.     At  this  time,  what  was  the  state  of  his  bodily  health  ? 

A.     Well,  at  that  time  he  was  very  feeble. 

Q.     Was  he  able  to  get  up,  or  get  about  at  all? 

A.     Well,  at  that  time  he  rode  out  occasionally. 

Q.  What  time  was  this,  that  this  supposed  attack  was  made  on  the 
window  ? 

A.     I  think  it  was  about  the  first  of  January. 

Q.     How  long  after  you  went  there  to  stay  with  him  nights? 

A.  I  went  there — down  to  the  last  time  I  was  there,  Mr.  Bates 
sent  for  me.  I  think  it  was  about  the  last  of  February,  the  very  last; 
I  think  that  was  the  last  night  I  siftyed  there. 

Q.  When  he  was  speaHng  to  you  in  this  way,  about  Mrs.  Hawes, 
did  he  appear  to  be  sincere  and  honest  in  his  convictions  about  her  ? 

A.     Yes,  sir;  I  think  so. 

Cro88-Examination  by  Mr.  Pratt — Q.  When  did  you  first  become 
well  acquainted  with  Mr.  Hawes? 

A.  Well,  I  became  well  acquainted  with  him  in  1862  or  '3.  I 
built  a  house  for  him. 

Q.  Have  you  had  more  or  less  relations  and  intercourse  with  him 
ever  since  ? 

A.     Yes,  sir;  more  or  less;  and  done  some  building  for  him  since. 

Q.  How  many  nights  did  you  say  you  watched  with  him,  and  sat 
up  with  him  ? 

A.  I  don't  know  whether  ij  was  eight  or  nine.  It  was  eight  or 
nine  nights;  but  then  I  was  there  frequently  at  other  times,  day 
times. 

Q.     Was  he  very  talkative — did  he  converse  with  you  a  great  deal  ? 

A.     Yes,  sir;  he  conversed  a  great  deal. 

Q.     Day  and  night — that  ia,  nights  when  he  was  not  asleep  ? 

A.     Yes,  sir. 

Q.     You  say  he  told  you  about  his  trip  to  Europe  ? 

A.     Yes,  sir. 

Q.  Did  he  tell  you  at  length  what  he  saw,  and  about  his  experi- 
ences ? 

A.  No,  sir;  he  told  me  more  about  the  detail  of  buildings,  how 
they  were  built,  and  how  uncomfortable  it  was  in  regard  to  stoves  aAd 
cooking.  He  said  they  did  not  know  anything  about  cooking.  There 
was  not  a  first-class  cook  in  France,  not  one. 

Q.  He  talked  to  you  also  about  the  Mont  Eagle  University,  did 
he? 

A.     Yes,  sir;  he  spoke  of  it. 

Q.     Did  he  speak  at  length  of  it  ? 

A.  Well,  he  told  me  that  it  was  a  fine  thing;  that  he  would  be 
buried  there,  and  in  a  certain  spot,  and  that  there  would  be  drive- 
ways on  it,  planted  with  splendid  trees;  there  would  be  thirty  miles  of 
drive-wavs,  he  said. 

Q.  Did  he  go  over  the  whole  scheme  in  detail,  and  tell  you  what 
the  advantages  and  benefits  would  be,  and  how  it  was  to  be  organized, 
etc. 

A.     No,  not  in  detail,  sir. 

Q.  How  much  did  he  talk  to  you  about  lawyers  and  doctors — ^how 
much  time  did  that  occupy? 
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A.  It  was  only  that  one  evening;  he  talked  considerably  of  it  then. 
He  said  he  knew,  because  he  had  been  a  lawyer,  and  he  knew  what 
they  were. 

Mb.  Babnes — Q.     Did  he  teU  you  he  was  one  himself  ? 

A.     Yes,  sir. 

Mb.  Pbatt — Q.  You  continued  to  be  there  a  good  deal  in  the  day- 
time, down  to  what  time  ? 

A.     Well,  I  was  not  there  in  the  daytime  much  after  January. 

Q.     Not  much  after  the  first  of  January  ? 

A.     Well,  yes,  sir;  down  to  the  middle  of  January  I  was  there. 

Q.     Did  you  always  see  Mr.  Hawes  when  you  went  there  ? 

A.    Yes,  sir;  always. 

Q.     Always  having  conversations  with  him  ? 

A.     Yes,  sir;  more  or  less;  yes,  sir;  always. 

Q.     How  long  would  your  visits  generally  be  ? 

A.     In  the  daytime  ? 

Q.    Yes,  or  at  any  time  after  you  ceased  to  watch  with  him  ? 

A.  Well,  it  was  long  before  that,  because  I  had  a  little  business 
with  him. 

Q.     Did  you  have  any  business  at  this  time  ? 

A.    Which  time  ? 

Q.     In  January  or  February  ? 

A.     No. 

Q.     You  had  no  business  with  him  then  ? 

A.     No,  not  then;  not  as  late  as  that. 

Q.  Did  he  state  any  reason  to  you  why  he  ordered  the  servant  to 
occupy  the  next  room  that  night  ?  ^ 

A.     To  prevent  Mrs.  Hawes  from  sleeping  there. 

Q.  You  spoke  of  his  having  heard  that  Mrs.  Hawes  watched  him, 
and  was  jealous  of  him,  and  annoyed  him,  and  tormented  him  to 
death,  and  was  killing  him  by  inches.  Did  he  go  into  any  explanation 
or  detail  of  those  matters,  or  state  to  you  why  she  watched  him,  or  what 
her  object  or  purpose  was  ? 

A.     No,  sir;  he  never  went  into  detail  on  it  at  all;  no,  sir,  never. 

-  Q.  Did  he  talk  with  you  frequently  about  his  business  situation  and 
circumstances  ? 

A.  Well,  no,  sir;  he  talked  of  his  death,  and  his  doctors.  He  did 
not  think  they  understood  his  case.  He  said  he  had  tried  all  the  best 
doctors  in  this  country  and  Europe,  and  they  did  not  understand  his 
case. 

Q.  Did  he  seem  to  be  anxious — did  he  seem  to  think  that  he  could 
not  live  very  long  ? 

A.     Yes,  sir;  at  times  he  did. 

Q.  On  this  occasion,  when  he  asked  you  to  go  to  the  window,  that 
a  robber  was  coming  in,  were  you  asleep  when  he  called  on  you  ? 

A.    Yes,  sir;  I  was  fast  asleep. 

Q.    You  don't  know  whether  there  was  any  noise  to  disturb  him  ? 

A.     Well,  I  know  I  heard  the  sound  of  a  carriage. 

Q.  The  last  time  you  were  there,  was  it  about  the  last  days  of 
February? 

A.     Yes,  sir;  about  that  time. 

Q.     Did  you  see  Mr.  Hawes  on  that  occasion  ? 

A.     Yes,  sir;  I  staid  all  night. 

Q.     Where  did  you  find  him? 

A.    I  found  him  in  bed. 
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Q.    Very  feeble  ? 

A.     Very  feeble. 

Q.     Did  you  have  any  conversatioii  with  him  ? 

A.     Yes,  sir. 

Q.     What  was  the  subject  of  that  conversation? 

A,    Well,  I  don't  remember  particularly. 

Q.  Well,  was  there  any  special  conversation,  any  more  than  the 
ordinary  general  talk,  commonplace  talk  ? 

A.     I  think  not,  at  that  time. 

Q.  Did  he  speak  to  you  at  all,  when  you  were  there  on  the  last 
day  of  February,  about  having  disposed  of  his  property,  or  with  refer- 
ence to  the  Mont  Eagle  University  ? 

A.     No,  sir. 

Q.     He  did  not  allude  to  it  ? 

A.     He  never  alluded  to  it  at  all. 

Q.  What  was  his  condition  then,  that  is,  his  apparent  condition, 
his  nervous  condition — was  he  calm,  quiet  and  tranqiul  ? 

A.     Bather  more  than  he  had  been.     Very  feeble. 

Q.  Was  there  anything  remarkable  or  unusual  in  any  of  these  con- 
versations between  him  and  you  ? 

A.     Well,  I  don't  know — he  was  very  excitable. 

Q.  Anything  beyond  that  display  of  excitement  and  passion  and 
temper  sometimes  ? 

A.     Well ,  no.     I  don't  know  that  there  was. 

[Here  the  Court  adjourned  till  to-morrow,  at  ten  o'clock.] 


EIGHTH  DAY. 

Wednesday,  November  22,  1871. 

Lewis  J.  Lee,  called  for  Contestant.     Sworn. 

Examined  by  Mb.  Babnes — Q.  How  long  have  you  lived  in  San 
Francisco  ? 

A.     About  ten  years. 

Q.     What  has  been  your  occupation  ? 

A.  For  eight  years.  Deputy  Clerk,  and  two  years.  Deputy  Re- 
corder. 

Q.     In  this  city  and  county  ? 

A.     In  this  city  and  county. 

Q.     Your  present  occupation  ? 

A.     Clerk  in  the  County  Clerk's  office. 

Q.     Did  you  know  the  late  Mr.  Hawes  in  his  lifetime  ? 

A.     I  did,  sir. 

Q.     Do  you  remember  his  last  illness  ? 

A.     I  do. 

Q.  During  that  illness,  did  you  have  any  business  vnth  him,  if  so, 
what  ? 

A.     I  did,  sir. 

Q.     What  was  it  ?    When  was  it,  rather  ? 

A.  It  was  the  latter  part  of  February;  I  think  it  was  the  last  of 
Februarv. 

Q.     What  time  did  you  say  ? 
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A.  I  think  it  was  the  last  day  of  February;  the  first  time  I  went 
there. 

Q.     The  first  time  you  went  there,  was  the  last  of  February  ? 

A.    Yes,  sir. 

Q.     How  long  did  you  stay  then  ? 

A.    Three  days. 

Q.    How  did  you  come  to  go  there,  at  all  ? 

A.  Mr.  Bartlett,  Washington  Bartlett,  sent  for  me  to  do  some 
writing  for  Mr.  Hawes.  I  did  not  know  the  nature  of  it,  until  I  got 
up  to  the  house. 

Q.     When  you  went  there,  where  did  you  find  him? 

A.  He  was  in  his  room  at  the  time.  I  went  into  the  front  office, 
and  waited  about  an  hour.     He  was  getting  up  ^nd  dressing  himself. 

Q.     Was  that  the  main  part  of  the  house,  or  the  wing  ? 

A.     In  the  wing. 

Q.  First,  there  is  the  office,  and  a  little  room  back  of  that,  and  a 
little  room  back  of  that  ? 

A.     Yes,  sir. 

Q.     Which  room  was  he  in  ? 

A.    The  sitting  room. 

Q.    A  little  room  opening  out  of  the  office  ? 

A.    Yes,  sir. 

Q.    And  not  in  the  main  part  of  the  dwelling  ? 

A.    No,  sir. 

Q.     What  did  he  say  to  you  ? 

A.  After  I  went  there  to  his  room,  he  asked  me  what  sort  of  a 
hand  I  wrote,  and  gave  me  a  piece  of  paper,  and  I  scribbled  off 
something,  and  showed  it  to  him,  and  he  said  that  would  do,  and  he 
took  from  his  pocket  then,  which  looked  to  me  like  two  or  three  former 
wills,  by  the  heading  of  them,  glancing  at  them. 

Q.     Like  what  ? 

A.     Looked  like  two  or  three  former  wills. 

Q.     Wills  that  had  been  drawn  previously  ? 

A.  He  took  one  of  them  that  way.  I  don't  know  which  of  them 
it  was,  and  told  me  to  copy,  I  think,  one  or  two  clauses,  the  heading 
of  the  will,  which  I  did.  Then  he  commenced  and  dictated  to  me  the 
other  clauses.  He  asked  me  to  write  first  in  lead  pencil,  and  I  did  so, 
and  then  to  read  it  over  to  him,  the  clause  that  he  had  dictated,  and 
then  to  go  out  in  the  office,  and  write  it  in  ink.  I  would  do  so,  and 
oome  back,  and  he  would  ask  me  to  read  the  clauses  to  him,  and  I 
would  do  so,  and  he  would  say,  *'  they  were  not  right.  He  did  not 
tell  me  to  do  any  such  a  damned  thing" — to  use  his  words. 

Q.  When  you  would  take  it  down  in  pencil,  I  understand,  you 
would  read  it  over  to  him,  and  go  into  the  other  room  and  copy  it  off, 
and  bring  it  back  and  read  it  to  him,  and  then  he  would  say  what  you 
said,  would  he  ?    Then  what  would  he  do?    Dictate  it  again  ? 

A.  He  would  sort  of  doze  off  then,  and  I  would  wait  for  him  per- 
haps half  an  hour,  and  then  he  would  come  to,  and  ask  me,  uttering  an 
oath,  why  I  didn't  go  on. 

Q.     State  what  he  said  ? 

A.  He  asked  me  why  in  hell  I  didn't  go  on.  I  told  him  that  the 
last  clause  he  had  dictated,  and  he  said  it  was  wrong.  He  said  he  did 
not  tell  me  any  such  thing. 

Q.  How  many  times  did  you  write  that  will  over,  clause  by  clause, 
during  your  employment  there  ? 
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A.     About  ten  times. 

Q.     With  any  changes  ? 

A.     Yes,  sir. 

Q.     What  sort  of  changes  ? 

A.     Placing  the  clauses  in  different  positions. 

Q.  Except  that,  the  placing  of  the  clauses  in  different  positions, 
was  there  any  material  change  in  the  instrument  ? 

A.  No,  sir;  I  don't  think  there  was.  He  seemed  to  forget  what  he 
had  dictated  to  me. 

Q.  Let  me  ask  you,  what  was  his  manner  and  demeanor  toward 
yoti  while  you  were  doing  this  work  ? 

A.     He  was  very  impatient,  very  irritable. 

Q.     How,  with  reference  to  profanity  ? 

A.     Well,  he  used  a  great  deal  of  profanity;  a  great  deal. 

Q.  How  many  times,  during  the  course  of  those  three  days,  do 
you  think  it  was  that  you  wrote  a  clause  of  the  will  in  pencil,  and  read 
it  over  to  him,  and  he  read  it  himself,  and  then  transcribed  it  off  in  ink, 
and  he  denied  he  had  ever  dictated  it  ? 

A.     A  half  dozen  times;  from  eight  to  ten  times  a  day. 

Q.  How  many  days  were  you  occupied  with  him  at  work  upon  this 
will? 

A.     Nearly  three  days. 

Q.     How  much  time  each  day  did  you  spend  there  ? 

A.  From  about  half  past  nine  o'clgck  in  the  morning  until  six 
o'clock  in  the  evening. 

Q.     With  no  intermission  ? 

A.  Only  that  he  would  say  that  he  was  weak,  and  would  stop  for 
perhaps  a  word  or  two. 

Q.  And  from  nine  o'clock  in  the  morning  until  six  you  were  there 
writing,  or  waiting  for  him  ? 

A.     Wailipg  for  him;  yes,  sir. 

Q.  During  the  time  that  you  were  there  with  him,  did  he  have  any 
legal  assistance  or  advice  in  the  preparation  of  this  thing  ? 

A.     Not  that  I  know  of. 

Q.  Did  he  say  anything  to  you,  with  reference  to  concealing  what 
you  were  doing,  and  what  he  was  at? 

A.     No,  sir. 

Q.  What  instruction  did  he  give  you  with  reference  to  the  work 
you  were  doing  ? 

A.     Nothing. 

Q.     He  said  nothing  about  it  ? 

A.     No,  sir. 

Q.  When  he  asked  you  at  the  times  when  you  would  stop  and  wait, 
as  long  as  you  say  you  did,  and  he  aroused  and  asked  you  why  in  hell 
you  did  not  go  on,  and  you  replied  that  you  were  waiting  for  him,  and 
he  said  the  last  you  wrote  was  wrong,  what  did  he  say  to  you  ? 

A.  He  would  say — he  asked  me,  by  God,  if  I  came  out  to  dictate 
to  him.     I  told  him  no,  I  did  not. 

Q.     Then  what  would  he  say  ? 

A.  He  then  stopped,  seemed  to  close  his  eyes,  and  remained  silent, 
and  I  would  wait  for  him. 

Q.  How  many  times  during  the  course  of  the  three  days  you  were 
there  did  this  scene  repeat  itself,  that  you  now  mention — how  often 
did  it  occur  ? 

17 


268  THE  HAWES'  WILL  CASE. 

A.  Well,  I  can't  exactly  state  the  number  of  times,  but  it  was  very 
frequently  each  day.  Often  after  I  had  written  jt  in  ink  and  taken  it 
in  to  him,  and  read  it  over  to  him,  he  would  say  it  was  all  wrong;  he 
didn't  tell  me  to  write  anything  of  the  kind.  He  told  me  to  go  back 
and  copy  it  over  again.  I  would  go  back  and  copy  the  same  words 
exactly,  read  them  to  him,  and  he  would  say,  *'  That  is  right,"  and 
then  he  would  dictate  to  me  another  clause. 

Q.  Won't  you  look  at  this  paper  [The  will  shown],  and  tell  me  in 
whose  hand-writing  the  body  of  it  is,  if  you  know  ? 

A.     It  is  my  hand-writing. 

Q.  Do  you  remember  the  day  when  you  got  this  thing  finished — 
completed  ? 

A.     Yes,  sir. 

Q.  How  many  days  was  it  after  you  went  there  were  you  writing 
out  ^ese  three  sheets  and  a  half  ? 

A.  I  think  it  was  the  night  of  the  first  that  I  furnished  it — the  first 
of  March. 

Q.     That  was  two  days,  then  ? 

A.     That  was  two  days. 

Q.     That  you  were  there  on  these  three  pages  ? 

A.     Yes,  sir. 

Q.  When  you  had  finished  this  document  ready  for  signature, 
what  did  you  do  with  it  ? 

A.  I  took  it  in  to  him.  ^e  was  lying  in  bed,  and  read  it  over  to 
him  twice,  and  he  said  it  was  all  right.  This  was  about  seven  o'clock 
in  the  evening.  He  told  me  then  to  put  it  in  my  pocket.  He  said  he 
could  not  trust  it  in  the  house,  because  there  were  thieves  in  the  house. 
I  took  it  and  put  it  in  my  pocket  and  carried  it  that  night.  He  told 
me  the  next  morning  to  come  out  there  with  a  witness. 

Q.  That  night,  before  you  went  away,  he  told  you  to  come  the 
next  morning  ?  a 

A.  To  come  the  next  morning  with  a  witness.  I  had  a  great  deal 
of  trouble  getting  any  one,  but  succeeded  at  last  and  went  out  there, 
and  got  out  there  about  ten  o'clock.  He  seemed  to  speak  as  if  I  had 
delayed  the  matter.     I  told  him  I  had  hurried  up  as  fast  as  I  could. 

Q.     Why  did  you  not  go  out  there  earlier  ? 

A.     1  could  not  get  a  witness. 

Q.     Why  not  ? 

A.  Well,  I  asked  several  parties,  and  they  said  they  did  not  like 
Horace  Hawes  much,  and  they  would  not  take  the  trouble  to  go  out 
there. 

Q.  You  did  try  diligently  to  get  one  ?  When  you  got  out  there, 
what  did  he  tell  you  ? 

A.     I  told  him  who  I  had  got,  and  he  seemed  to  know  the  witness. 

Q.     Whom  did  you  bring  ? 

A.  P.  O.  Barry;  and  he  asked  to  see  Mr.  Bany,  and  Mr.  Barry 
came  in.  He  told  Mr.  Barry  after  he  had  held  some  conversation  with 
him,  to  go  out  into  the  outer  office.  He  then  told  me  to  read  the  will 
to  him.     I  read  it  to  him. 

Q.  How  many  times  before  that  had  you  read  it  to  him  since  it 
was  completed  ? 

A.     Twice  the  night  previous. 

Q.     Twice  the  night  previous,  it  had  been  read  ? 
A.     And  he  said  it  was  all  right.    And  I  read  it  to  him  the  same  as 
I  had  read  it  before,  and  he  said  it  was  all  wrong.    I  asked  him  what 


THE  HAWES'  WILL  CASE.  259 

I  should  do,  and  lie  said:  "  Put  it  in  my  pocket,  it  is  all  wrong;  all 
got  to  be  done  over  again."  I  put  it  in  his  coat  pocket,  which  was 
hanging  up,  and  then  went  out  in  the  outer  office  and  remained  there 
\wo  or  three  hours,  I  think.  He  sent  for  me,  and  I  came»in  and  he 
said  he  had  nothing  more  for  me  to  do.  He  was  counting  out  some 
silver,  I  believe,  and  he  gave  me  seven  dollars  and  fifty  cents,  and  told 
me  to  go  out  and  write  a  receipt  for  it.        ' 

Q.     What  was  that  for?    Three  days*  work  ? 

A.  Yes,  sir;  and  I  went  out  in  the  office  and  wrote  a  receipt,  and 
then  went  in  and  bid  him  good-day  and  went  away. 

Q.  Now  this  will,  this  paper  purports  to  have  been  attested  by 
Stillman  N.  Putnam,  of  San  Francisco,  and  Alfred  Clark,  of  San  Fran- 
cisco. I  want  you  to  look  at  this  thing,  and  see  whether  there  has 
been  from  the  time  he  told  you  after  you  took  the  witness  out  there  on 
the  morning  of  the  day  it  was  executed,  and  he  heard  it  read  over  and 
told  you  that  the  thing  was  all  wrong  and  had  got  to  be  done  over 
again,  and  sent  your  witness  away  and  dismissed  you,  whether  there  is 
any  change  of  any  kind  or  description  in  it  from  the  condition  in  which 
you  gave  it  to  him  that  morning,  without  a  word  or  a  line  altered,  as 
witnessed  by  Putnam  and  Clark  ? 

A.  [After  examining  the  paper.]  The  only  change  is  the  date.  It 
is  dated  the  second  of  March. 

Q.     You  wrote  it  with  the  date  blank  ? 

A,     With  the  date  blank;  yes,  sir. 

Q.  And  the  "second  of  March," — that  is  in  Mr.  Hawes'  hand- 
writing? 

A.     The  day. 

Q.     You  did  not  leave  any  date  in  it  ? 

A.     No,  sir;  I  left  it  blank, 

Q.  That  day,  or  the  night  before,  I  understood  you  to  say,  he  told 
you  to  put  it  in  your  pocket  and  take  it  away,  for  the  reason  that  there 
were  thieves  in  the  house  ? 

A.  Yes,  sir;  he  said  it  was  not  safe  there;  it  would  be  stolen  from 
him. 

Q.  The  next  day,  when  he  took  it  away  from  you,  where  did  you 
say  he  told  you  to  put  it — or  put  it  himself  ? 

A.     In  his  pocket — his  coat  pocket. 

Q.     Where  was  his  coat  ? 

A.     It  was  laying  near  the  bed,  or  hanging  up,  I  believe. 

Q.     Hanging  up  on  the  wall  ? 

A.     I  think  on  a  nail;  it  might  be  on  the  bed-post. 

Q.     What  kind  of  a  coat  ? 

A.     A  black  coat. 

Q.     An  overcoat  or  a  body  coat  ? 

A.     I  tliink  it  was  a  body  coat. 

Q.  Do  you  know  whether  that  was  his  usual  place  for  depositing 
valuable  papers  ? 

A.     Well,  all  the  papers  I  saw  generally  came  from  that  pocket. 

Q.  Was  there  any  secretary  or  place  where  such  papers  could  be 
put,  in  the  room  ? 

A.     Yes,  sir. 

Q.     Whereabouts  ? 

A.     In  the  corner  of  the  room;  the  same  room  he  occupied. 

Q.  What  other  papers  besides  this  did  you  ever  see  mm  put  in  or 
take  out  of  that  coat  pocket  ? 
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A.     Only  his  former  wills  that  I  mentioned. 

Q.  Did  he  dictate  this  will  to  you  from  those — use  those  as  aids  to 
the  dictation  ? 

A.     Only  the  first  two  or  three  clauses. 

Q.  You  said  that  when  you  had  written  a  sentence,  paragraph,  or 
line,  asi^the  case  may  be,  he  seemed  to  doze  off.  What  do  you  mean 
by  that  ?    What  would  he  do  ? 

A.  He  seemed  to  be  rather  weak,  and  seemed  to  close  his  eyes. 
I  would  think,  perhaps,  he  would  be  asleep,  and  would  not  trouble 
him,  and  suddenly  he  would  start  and  come  to  himself,  and  say  why 
in  heU  I  did  not  go  on. . 

Q.  When  he  told  you  that  there  were  thieves  in  the  house,  and 
he  could  not  allow  the  paper  to  remain  in  there,  but  you  must  keep  it 
in  your  pocket  over  night,  did  you  say  anything  to  him,  or  make  any 
remark  to  him  upon  that  observation  ? 

A.     No,  sir;  I  think  I  did,  now. 

Q.     What  did  you  say  to  him  ? 

A.  I  told  him  I  did  not  like  the  responsibility  of  carrying  the 
will — to  take  the  responsibility.  He  said  he  would  like  to  have  me; 
if  it  remained  in  the  house  it  would  be  stolen  from  him.  I  told  him 
I  did  not  like  to  take  the  responsibility  of  taking  the  will,  and  he  said 
weU,  he  would  rather  trust  it  with  me  than  trust  it  in  the  house,  be- 
cause it  would  be  stolen  from  him. 

Q.     Did  he  say  who  would  steal  it,  or  make  any  intimation  about  it  ? 

A.     No,  he  did  not.     He  said  there  were  thieves  in  the  house. 

Q.     Do  you  know  who  was  in  the  house  at  that  time  ? 

A.     I  do. 

Q.     Who  was  there  ? 

A.     There  was  the  nurse  and  Mrs,  Hawes. 

Q.  During  the  time  you  were  there,  did  you  see  Mrs.  Hawes  in  his 
presence  at  all  ? 

A.     I  did;  yes,  sir. 

Q.  What  was  his  manner  and  demeanor  towards  her  at  this  time 
you  were  there  writing  his  will,  and  she  was  there  ? 

A.  She  used  to  come  in  and  wait  upon  him  once  in  a  while.  He 
did  not  seem  to  pay  any  attention  to  her. 

Q.     Did  he  speak  to  her  ? 

A.    No. 

Q.    Did  he  look  at  her  ? 

A.    No. 

Q.     What  was  her  demeanor  and  conduct  towards  him  ? 

A.     She  seemed  to  be  tiying  to  do  all  she  could  for  him. 

Q.     How  as  to  kindness,  and  all  that? 

A.     She  seemed  to  be  very  affectionate  towards  him. 

Q.  Could  you  form  any  opinion,  or  did  you  form  any  opinion,  as 
to  the  state  of  his  mind  toward  her,  while  you  were  there,  from  any- 
thing you  saw  ? 

■  A.     The^tate  of  his  mind  towards  her  ?    No;  I  don't  know  as  I  did. 

Q.     You  say  he  never  spoke  to  her  ? 

A.     No;  he  never  spoke  to  her. 

Q.     Never  looked  at  her  ? 

A.     No,  sir. 

Q.    Did  you  see  any  signs  or  demonstrations  of  affection  on  his  part 
fcxr  her,  or  the  nurse  ? 
A.    Never. 
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Q.  How  would  you  characterize  it,  if  he  never  spoke  to  her;  if  he 
never  looked  at  her;  though  she  was  there,  busy  taking  care  of  him — 
how  should  you  characterize  his  conduct  toward  her  ? 

A.     I  should  say  it  was  very  strange. 

Q.  I  know  it  would  be  very  strange;  but  was  it  other  than  that,  I 
mean  ?  Not  that  his  conduct  was  strange,  but  whether  it  exhibited 
regard  or  the  reverse,  or  what?  ^ 

A.     Well,  it  showed  me  that  he  had  not  much  regard  fpr  her. 

Q.     Who  brought  him  his  food  while  you  were  there  ? 

A.     The  nurse,  Mrs.  Hill. 

Q.  What  sort  of  service  or  aid  did  Mrs.  Hawes  render  to  him — in 
what  way  ? 

A.     Well,  when  he  was  dressing  she  used  to  come  in  and    *        * 
*        *    with  the  assistance  of  Mrs.  Hill,  and  help  to  .dress  him.    That 
is  the  only  assistance  I  saw.     Mrs.  Hill  always  brought  him  his  food. 

Q.     How  was  his  appetite? 

A.     Very  good;  it  seemed  to  be. 

Q.     Do  you  know  how  many  times  a  day  he  ate  there  ? 

A.  Weil,  in  my  presence,  I  only  saw  him  eat  two  or  three  times  a 
day. 

Q.     That  is  between  noon  and  six  ? 

A.     Yes,  sir;  generally  soup  or  chicken  that  he  used  to  eat. 

Q.  Did  you  hear  him  speak  of  his  will,  or  what  he  was  doing,  in 
Mrs.  Hawes'  presence,  or  say  anything  to  her  in  her  presence  about  his 
will? 

A.     No,  sir;  I  never  did. 

Q.     If  she  were  in  the  room  what  would  he  do,  if  anything  ? 

A.     He  would  remain  silent. 

Q.  Would  he  continue  so,  during  all  the  time  she  stayed  in  the 
room  ? 

.    A.     Yes,  sir;  he  was  more  particular  with  her  than  he  was  with  the 
nurse. 

Q.  Did  you  observe  that  as  the  feature  of  his  conduct,  that  when 
she  was  in  the  room,  he  woul4  not  speak  until  she  went  out  ? 

A.     Yes,  sir. 

Q.  From  what  you  saw  and  observed  of  his  language  and  conduct, 
during  the  three  days  that  you  were  there,  did  you  form  any  opinion  at 
that  time  with  regard  to  his  mental  condition  ? 

A.     I  did;  yes,  sir. 

Q.     What  was  that  opinion  ? 

A.     I  think  he  was  a  man  of  unsound  mind. 

Cross- Kxamination  of  Lewis  J.  Lee  : 

Mr.  Sawyer — Q.  At  the  time  Mr.  Hawes  was  dictating  his  clauses 
of  the  will  to  you,  was  there  anything  peculiar  in  his  manner  of 
dictation  ? 

A.     The  only  thing  peculiar  in  his  manner  was  his  hesitation. 

Q.     Did  he  have  any  particular  tone  of  voice— was  it  low  or  light? 

A.  Well,  it  was  neither  low  nor  very  light — ^a  conAnon  tone  of 
voice. 

Q.  Did  he  tell  you  to  read  it  over  to  him  in  any  particular  tone  of 
voice  ? 

A.     No,  sir. 

Q.     Was  he  afraid  of  any  person  hearing  it? 

A.     No. 


262  THE  HAWES'  WILL  CASE. 

Q.  Was  that  the  first  of  your  personal  acquaintance  with  Mr. 
Hawes? 

A.  No,  sir. 

Q.  How  long  had  you  known  him  ? 

A.  I  had  known  him  about  six  or  eight  years — eight  years,  I  guess. 

Q.  Had  you  ever  had  any  business  transactions  with  him  before  ? 

A.  dfever. 

Q.  Had  you  ever  had  any  conversation  with  him  on  any  subject 
prior  to  that  time  ? 

A.  Oh,  yes,  sir. 

Q.  How  often  ? 

A.  Well,  it  might  be  three  or  four  times  in  regard  to  the  registra- 
tion law,  which  I  was  connected  with  much  of  the  time. 

Q.  Was  that  the  only  subject  ? 

A.  That  was  all;  yes,  sir. 

Q.  What  time  in  the  day  was  it  that  you  first  went  there  ? 

A.  I  think  it  was  about  half  past  nine  in  the  morning,  I  should 
judge. 

Q.  You  found  him  in  the  sitting-room  ? 

A.  I  found  him  in  the  sitting-room. 

Q.  Dressed,  and  sitting  up  ? 

A.  No;  Mrs.   Hawes  informed  me  that  he  was  getting  up,  and 

would  see  me  as  soon  as  he  dressed  himself.     I  waited  outside,  in  the 
outer  office. 

Q.  When  you  first  arrived  then  he  was  in  the  sitting-room  ? 

A.  He  was  in  the  sitting-room,  getting  up. 

Q.  Did  he  sleep  in  the  sitting-room  ? 

A.  Yes,  sir;  he  had  only  one  room — a  bed  in  the  sitting-room. 
That  was  his  bed-room. 

Q.  It  was  his  bedroom  and  sitting-room  where  you  found  him — 
one  room  kept  for  both  purposes  ? 

A.  Yes,  sir, 

Q.  How  long  did  you  have  to  wait  before  you  went  into  his  room  ? 

A.  I  waited  about  three  quarters  of  an  hour,  I  think. 

Q.  What  was  his  situation  when  you  went  into  the  room. 

A.  He  was  sitting  up  in  the  rocking-chair,  I  believe. 

Q.  He  seemed  to  be  very  feeble,  didn't  he  ? 

A.  Yes,  sir. 

Q.  You  say  he  took  the  papers  from  his  coat  pocket  ? 

A.  Yes,  sir. 

Q.  The  coat  that  he  had  on  ? 

A.  Yes,  sir. 

Q.  How  many  were  there  of  those  different  documents  ? 

A.  Well,  I  could  not  say  exactly.     There  must  have  been  three  or 
four. 

Q.  Did  you  examine  them  or  read  them  there  ? 

A.  No,  sir;  only  the  one  that  he  handed  me. 

Q.  Did  you  read  the  whole  of  it  ? 

A.  No,  sir. 

Q.  How  much  of  it  ? 

A.  I  only  read  the  clauses  that  he  told  me  to. 

Q.  What  were  those  ?    The  first  clauses  ? 

A,  Tlio  first  clauses.     I  don't  know  whether  there  were  two  or 

thvM.  I  have  forgotten  now. 
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Q.  Tou  only  read  the  first  two  or  three  clauses  of  one  of  those 
papers  ? 

A.     Yes,  sir;  that  was  all. 

Q.     Did  he  hand  you  other  papers  at  all  ? 

A.     No,  sir. 

Q.  Did  you  look  at  the  end  of  the  paper  which  he  gave  you  to  see 
whether  it  was  signed  or  not  ? 

A.     No,  sir. 

Q.  The  whole  thing  then  is  simply  that  he  took  thi^e  or  four  doc- 
uments from  his  pocket,  handed  you  one  of  them  and  asked  you  to  copy 
the  first  two  or  three  clauses  ? 

A.     Yes,  sir. 

Q.     Which  you  did  ? 

A.     Yes,  sir. 

Q.     Without  any  further  examination  of  those  papers  ? 

A.     Yes,  sir. 

Q.  What  was  the  first  question  ?  Or  what  was  the  first  thing  that 
Mr.  Hawes  said  to  you  when  you  went  into  the  room  ? 

A.     He  asked  me  what  kind  of  a  hand  I  wrote. 

Q.    Did  you  give  him  a  sample  ? 

A.     I  gave  him  a  sample;  yes,  sir. 

Q.     And  he  pronounced  hunself  satisfied  with  it  ? 

A.     Yes,  sir. 

Q.  Did  he  then  immediately  proceed  with  the  business  of  making 
his  will  ? 

A.     Yes,  sir.     Well,  he  took  the  documents  from  his  pocket. 

Q.  Did  you  go  out  into  the  other  room  to  copy  these  first  two  or 
three  clauses  ? 

A.     No,  sir;  I  copied  them  in  his  room. 

Q.     With  pencil  or  ink  ? 

A.     With  ink. 

Q.     Did  you  then  read  them  over  to  him  ? 

A.     I  did,  sir. 

Q.     Did  he  pronounce  them  correct  ? 

A.     Yes,  sir. 

Q.     What  was  the  next  step  ? 

A.  Next  he  then  commenced  to  dictate  to  me,  which  I  then  took 
off  in  pencil. 

Q.     How  long  did  that  last  ? 

A.  Well,  the  first  time  I  think  it  was  two  clauses,  if  I  remember 
right,  he  dictated  to  me;  and  then  he  told  me  to  go  out  into  the  outer 
office  and  write  them  in  ink,  and  do  that  to  those  I  had  previously 
written,  which  I  did,  and  came  back  and  read  them  over  to  him. 

Q.     He  required  you  to  read  them  over  to  him  ? 

A.     Yes,  sir. 

Q.     What  did  he  say  then  about  those  ? 

A.     He  said  those  were  wrong. 

Q.     What  instructions  did  he  give  you  then  ? 

A.     He  told  me  they  would  have  to  be  written  over. again. 

Q.     Did  you  write  tiiem  over  again  ? 
A.     Yes,  sir. 

Q.     Without  any  change  ? 
A.     Yes,  sir. 

Q.     Copied  it  exactly,  word  for  word  ? 

A.     Yes,  sir. 
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Q.    What  did  he  say  then  ? 

A.     He  said  that  was  right. 

Q.  Did  he  take  the  paper  and  look  at  it  himself  before  you  went 
out  to  copy  the  second  time  ? 

A.     The  paper,  the  one  I  was  writing  ?    Yes,  sir. 

Q.  When  you  brought  it  back  the  second  time,  did  he  examine  it 
again? 

A.     Yes,  sir. 

Q.  After  he  pronounced  that  good,  he  dictated  another  clause 
or  so? 

A.  After  he  had  dictMed  another  clause,  he  would  seem  to  forget 
what  he  had  dictated  before,  and  asked  me  to  read  it  over  to  him  again, 
which  I  would  do* 

Q.     As  fast  as  he  dictated,  you  took  it  down  in  pencil? 

A.     Yes,  sir. 

Q.     Then  you  went  out  into  the  office,  and  copied  it  in  in8  ? 

A.  I  would  write  it  in  pencil  first,  and  then  he  would  tell  me  to 
go  out  into  the  office,  and  to  copy  it  in  ink. 

Q.  That  process  was  continued  right  along,  regularly,  until  the 
will  was  completed,  was  it  ? 

A.  Yes,  sir;  the  eyening  of  the  first  of  March.  I  was  there  three 
days. 

Q.  Did  he  make  any  change  in  the  writing,  in  the  phraseology  of 
any  clause,  after  you  had  written  it  in  injc  ? 

A.     After  I  had  completed  it  ? 

Q.    After  you  had  written  it  in  ink  the  first  time  ? 

A.     No,  he  did  not. 

Q.  The  only  changes  that  he  made  then,  were  interspacing  the 
clauses  ? 

A.     Yes,  sir,  that  was  all  the  changes  he  made. 

Q.     Placing  them  in  different  positions  in  the  instrument  ? 

A.     Yes,  sir. 

Q.    Making  different  connections? 

A.    Yes,  sir. 

Q.  You  say  that  you  observed  nothing  particular  in  his  manner 
of  dictation,  except  that  he  hesitated  sometimes,  and  that  seemed  to 
arise  from  his  sickness,  his  feeble  health  ? 

A.  Well,  he  seemed  to  hesitate,  and  then  he  would  forget  what 
he  had  said  to  me  not  a  minute  before.  I  thought  then  that  it  was 
very  strange. 

Q.  He  himself  seemed  to  hesitate,  for  the  purpose  of  recollection, 
did  he? 

A.  Well,  I  don't  know  whether  it  was  for  the  purpose  of  recollec- 
tion or  not.  He  closed  his  eyes,  or  appeared  to  me  as  if  he  was 
asleep. 

Q.     How  long  would  he  remain  in  that  condition  ? 
•  A.     Sometimes  fifteen  or  twenty  minutes,  sometimes  not  as  long  as 
that. 

Q.  Did  you  observe  many  times  that  it  seemed  to  be  difficult  for 
him  to  speak,  on  account  of  the  difficidty  of  his  lungs  and  throat — 
trouble  and  weakness  ? 

A.  He  seemed  to  raise  a  good  deal  of  phlegm.  That  was  the  only 
difficulty  I  saw. 

Q.     Was  that  going  on  most  of  the  time  ? 

A.     Yes,  sir;  almost  continually. 
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Q.  Didn't  you  notice  sometimes  that  he  would  stop  in  the  midst 
of  a  sentence  as  if  from  weakness — as  though  it  was  difficult  for  him  to 
articulate  the  next  word  he  wanted  to  use  ? 

A.     No,  sir;  I  saw  nothing  of  that  kind. 

Q.     Did  he  cough  considerably  at  the  time  that  you  were  there  ? 

A.     Yes,  sir;  coughed  a  great  deal. 

Q.     At  frequent  intervals  ? 

A.     Yes,  sir. 

Q.     And  expectorated  a  great  deal  ? 

A.     Yes,  sir. 

Q.  In  many  instances  he  would  be  interrupted  in  the  midst  of 
sentences  by  coughing,  wouldn't  he  ? 

A.     Yes,  sir. 

Q.     While  he  was  dictating  ? 

A.     Yes,  sir. 

Q.  Didn't  he  cough  then,  sometimes,  very  violently  and  at  consid- 
erable length  ? 

A.  Well,  no;  not  then.  He  would  cough  perhaps  two  or  three 
times,  and  then  stop. 

Q.  After  having  one  of  these  coughing  spells,  how  long  would  it 
usually  be  before  he  could  speak  again,  or  before  he  did  speak  again? 

A.     Perhaps  two  or  three  minutes. 

Q.  He  would  sometimes  lay  down  and  rest  immediately  after 
having  one  of  these  coughing  spells  ? 

A.  No,  sir;  he  would  be  sitting  up.  He  would  throw  his  head 
back  and  remain  silent  for  perhaps  a  minute  or  two. 

Q.     How  long  did  he  sit  up  the  first  time  you  were  there  ? 

A.     He  sat  up  most  of  the  time. 

Q.  Explain  to  the  jury  how  he  was  sitting.  You  don't  mean  that 
he  sat  up  upright  in  an  ordinary  chair,  do  you  ? 

A.     He  sat  in  a  rocking-chair. 

Q.     Bolstered  up  ? 

A.     Bolstered  up. 

Q.     With  his  head  resting  on  the  chair  ? 

A.     Yes,  sir. 

Q.  About  how  many  times  was  Mrs.  Hawes  in  the  room  while  you 
were  there  ? 

A.  She  used  to  come  in  very  frequently,  passing  in  and  out  of  the 
room. 

Q.  He  complained  to  you  very  often,  didn't  he,  while  this  work 
was  going  on,  of  being  weak — assigning  that  as  the  reason  for  stop- 
ping? 

A.     He  didn't  use  that  expression.    He  said  he  was  tired. 

Q.  When  he  told  you  not  to  inform  Mrs.  Hawes  what  was  going 
on,  did  he  assign  any  reason  for  giving  you  this  instruction  ? 

A.     He  didn't  tell  me  anything  not  to  inform  Mrs.  Hawes;  no,  sir. 

Q.  W^hat  did  he  say  ?  Did  he  say  anything  about  concealing  wh&t 
he  was  doing  ? 

A.  One  thing  that  he  said  was  after  I  had  finished  the  vnll,  as  he 
remarked  before,  to  take  it  with  me. 

Q.     To  avoid  its  being  stolen  ? 

A.  He  said  there  were  thieves  in  the  house,  and  it  would  be  taken 
from  him. 

Q.  You  finished  your  work  then  on  the  night  of  the  first  day  of 
March  ? 
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A.     Yes,  sir. 

Q.  The  instrument  was  then  complete,  and  you  read  it  over  to 
him  twice  ? 

A.     Yes,  sir. 

Q.  Did  he  make  any  comments  on  the  different  phrases  or  expres- 
sions of  the  will  as  it  was  read  to  him  ? 

A.     No,  sir. 

Q.  Would  he  interrupt  you  at  all  in  the  progress  of  reading  the 
instrument  ? 

A.     Not  the  last  time;  no,  sir. 

Q.     Did  he  the  first  time  ? 

A.     No,  sir;  not  the  first  time  either,  after  it  was  finished  he  didn't. 

Q.     Did  he  require  you  to  read  it  over  to  him  the  second  time  ? 

A.     He  did;  yes,  sir. 

Q.     About  what  time  of  the  day  was  that  ? 

A.     Between  six  and  seven  o'clock  in  the  evening. 

Q.  He  didn't  intimate  to  you  who  he  thought  would  steal  the  will, 
did  he? 

A.     No,  sir. 

Q.  Did  he  make  any  mention  of  Mrs.  Hawes  at  all  while  speaking 
on  the  subject  ? 

A.     No,  sir. 

Q.  Did  he  mention  any  one's  name  in  that  portion  of  his  con- 
Tcrsation  ? 

A.     No,  sir;  that  is  the  only  remark  he  made  to  me. 

Q.  He  told  you  to  bring  a  witness  the  next  morning,  did  he  men- 
tion  names  of  any  witnesses  that  he  would  like  to  have  ? 

A.     No,  sir. 

Q.  Did  he  say  anything  to  you  about  the  character  or  standing  of 
the  men  that  you  should  procure  as  witnesses  ? 

A.  No,  sir;  I  asked  him  if  he  had  any  choice,  and  he  said  no;  to 
find  some,  respectable  man. 

Q.     To  find  some  respectable  man  ? 

A.     Yes,  sir;  he  said  he  only  wanted  one  witness. 

Q.  You  understood  that  you  were  to  be  one  of  the  witnesses,  and 
he  wanted  some  one  to  unite  with  you  ? 

A.     Yes,  sir. 

Q.  And  the  following  morning  about  ten  o'clock  you  returned 
there;  that  was  the  morning  of  the  second  of  March  ? 

A.     Yes,  sir. 

Q.     With  P.  O.  Barry  ? 

A.     Yes,  sir.  • 

Q.     Who  is  P.  O.  Barry;  do  you  know  him? 

A.     Yes,  sir. 

Q.     What  is  his  business  ? 

A.     He  is  a  clerk  in  the  Recorder's  office. 

Q.     Did  Mr.  Hawes  seem  to  be  acquainted  with  Mr.  Barry  ? 

A.     Yes,  sir;  I  believe  he  used  to  clerk  for  him. 

Q.     How  long  did  the  conversation  last  between  Hawes  and  Barry  ? 

A.     A  few  moments. 

Q.     What  was  said  in  that  conversation  ? 

A.  Only  the  ordinary  conversation.  Mr.  Barry  said  he  was  sorry 
to  see  him  so  sick.  That  was  about  all.  Asked  him  how  he  was  doing, 
and  BO  forth. 

Q.     At  this  time  you  had  the  will  with  you  ? 
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A.     Yes,  sir. 

Q.     Did  Mr.  Hawes  then  ask  you  for  the  will  ? 

A.  He  asked  Mr.  Barry  if  he  would  step  out  into  the  office,  and 
then  asked  me  to  read  this  will  to  him.  # 

Q.     Which  you  did  ? 

A.     Which  I  did;  yes,  sir. 

Q.     Then  he  said  what,  in  regard  to  the  will  ? 

A.     He  said  it  was  all  wrong. 

Q.     What  instruction  did  he  give  you  then  ? 

A.     He  told  me  to  put  it  in  his  coat  pocket. 

Q.     Hanging  by  his  bed  ? 

A.     Yes,  sir. 

Q.     Did  you  do  so  ? 

A.     Yes,  sir. 

Q.     Did  he  tell  you  wherein  it  was  wrong  ? 

A.     No,  sir;  he  said  it  was  wrong;  that  is  the  words  he  used. 

Q.  Did  he  say  anything  to  you  about  Mr.  Barry,  after  Mr.  Barry 
had  gone  out  of  the  office  ? 

A.  No;  I  asked  him  then  what  I  should  do  with  the  witness;  and 
he  says,   ''  send  the  witness  home." 

Q.  He  didn't  ask  you  to  read  the  will  in  the  presence  of  Mr. 
Barry  ? 

A.     No,  sir. 

Q.  How  long  did  you  remain  there  after  he  said  the  will  was  all 
wrong  ? 

A.  I  remained  there  until — I  think  it  was  about  two  o'clock  in  the 
afternoon. 

Q.     Did  you  have  any  further  conversation  with  Mr.  Hawes  ? 

A.     No,  sir;  not  that  day. 

Q.  During  the  two  days  that  you  were  there,  or  three  days,  occu- 
pied in  preparing  this  will,  did  he  talk  with  you  on  any  other  subject 
than  the  will  ? 

A.  Not  that  I  recollect.  Oh!  one  day  he  was  sitting  on  the  porch, 
it  was  quite  a  warm  day,  and  he  went  out  and  sat  on  the  porch  in  the 
rocking-chair;  and  he  asked  me  to  get  the  directory  and  read  to  him. 
I  thought  that  was  rather  strange;  and  I  got  the  directory,  and  he  said 
he  wanted  me  to  read  over  the  different  associations,  the  names  of  the 
Treasurers,  I  think,  and  the  Presidents,  which  I  did.  I  read  them  all, 
and  finally  got,  I  think  it  was  to  the  Eight  Hour  Association,  reading 
them,  'and  he  said,  **  pass  that  over — no  interest." 
.  Q.  Was  that  the  only  conversation  you  had  on  any  other  subject 
than  the  will  ? 

A.     The  only  conversation;  yes,  sir. 

Q.  His  whole  time,  then,  while  you  were  there,  that  he  was  able 
to  attend  to  it,  was  occupied  in  arranging  and  re-writing  and  fixing  up 
thiswUl?   •  • 

A.     Yes,  sir. 

Q.  Do  you  know  of  his  transacting  any  other  business  with  other 
persons,  during  this  time  ? 

A.     Yes;  signing  receipts.  *  • 

Q.     Anything  else  ? 

A.     No,  only  visitors — people  that  came  to  see  him. 

Q.     Do  you  recollect  any  of  the  persons  who  visited  him  ? 

A.     Yes,  sir. 

Q.     Who  ? 
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A.     Mr.  Stebbins  was  one. 

Q.     Who  else  ? 

^.  I  think  there  were  two  Catholic  priests.  I  don't  recollect  their 
names  now.  One  waB  a  physician,  a  stranger  to  me.  I  went  in,  and 
was  there  sitting  in  the  office  when  this  physician  came.  I  went  in 
and  told  Mr.  Hawes  that  there  was  a  physician  out  there,  and  he  said 
he  didn't  want  to  see  him;  he  knew  a  damned  deal  more  than  the  phy- 
sicians did. 

Q.  Did  you  remain  in  his  room  during  his  interview  with  his  phy- 
sicians ? 

A.     No,  sir. 

Q.    Do  you  know  Mr.  Washington  Bartlett  ? 

A.     Yes,  sir. 

Q.     Did  you  see  him  there  during  that  period  ? 

A.     I  did. 

Q.     Both  days  ? 

A.  I  think  he  called  twice.  I  think  one  was  in  the  afternoon. 
The  other  time  was  in  the  evening,  along  about  six  or  seven  o'clock. 

Q.     The  evening  of  the  same  day  ? 

A.  That  I  do  not  recollect.  It  was  either  that  or  the  next  day — 
the  evening  of  the  first. 

Q.     Was  Mr.  Stebbins  there  more  than  once  ? 

A.     He  was  there  twice,  I  think,  to  my  knowledge. 

Q.     On  different  days  ? 

A.    On  different  days. 

Q»    Who  were  the  Catholic  priests  ? 

A.     That  I  do  not  know.     I  do  not  know  their  names. 

Q.     Do  you  recollect  any  one  else  who  called  there  during  that  time  ? 

A.     I  recollect  a  lady  coming  there.     Her  name  I  do  not  know. 

Q.    Any  one  else  ? 

A.  No  one  else  that  I  recollect  of  now,  except  men  coming  there 
to  pay  bills — rent,  I  believe  it  was. 

Q.    Did  he  transact  his  business  with  them  ? 

A.  I  wrote  the  receipts  out  and  took  them  in  to  him,  and  he  signed 
them  on  two  or  three  occasions. 

Q.     Did  he  examine  the  receipts  before  he  signed  them  ? 

A.     Yes,  sir. 

Q.  Did  you  write  any  letters  for  him,  or  transact  any  other  busi- 
ness? 

A.     No,  sir. 

Q.  Was  he  particular  and  precise  in  the. transactions  of  this  busi-^ 
ness — what  he  did  transact  while  you  were  there  ? 

A.     He  seemed  to  me  so;  yes,  sir. 

Q.     He  seemed  to  be  very  careful,  didn't  he  ? 

A.     Yes,  sir. 

Q.  You  spoke  in  your  cross-examination  of  his  dozing  6ff,  as  you 
called  it,  and  then  starting  up  suddenly,  and  asking  you  why  in  hell 
you  didn't  go  on  with  your  work.  When  he  first  aroused  from  his 
sleep,  he  seemed  to  be  a  little — did  he  seem  a  little  lost  and  excited  ? 

A.     Yes,  sir. 

Q.     How  long  would  that  continue  after  he  was  awake  ? 

A.     Two  or  three  seconds. 

Q.  Then  he  seemed  to  be  perfectly  calm  again,  and  continue  that 
way  until  his  strength  became  exhausted,  and  he  had  to  give  up  and  go 
to  sleep  again  ? 
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A.  Yes,  sir.  His  eyes  would  look  strange  to  me  when  he  would 
wake. 

Q.    And  he  was  awaked  again  the  same  way  ? 

A.     Yes,  sir.  , 

Q.  Did  he  ask  you  what  you  wanted  for  your  services  in  the  way  of 
compensation  ? 

A.  There  was  some  arrangement  made  between  Mr.  Bartlett  and 
him. 

Q.     The  arrangement  was  made  between  Mr.  Bartlett  and  him  ? 

A.     Yes,  sir. 

Q.     Did  he  pay  you  the  stipulated  sum  ? 

A.     Yes,  sir. 

Q.  He  made  you  go  out  in  the  other  room,  and  write  a  receipt 
for  it? 

A.     Yes,  sir. 

Q.     Did  he  examine  and  read  it,  when  you  gave  it  to  him? 

A.     He  did  not. 

Q.     Who  paid  you  the  money  ? 

A.     He  did. 

Q.     He  paid  it  himself  ? 

A.     Yes,  sir. 

Q.  His  conduct  towards  his  wife  during  the  time  that  you  were 
there,  was  simply  that  of  indifference  and  want  of  observation,  was 
it  not  ? 

A.     It  appeared  to  me  so:  yes,  sir. 

Q.  You  saw  nothing  whU  indicated  any  particular  affection,  or 
any  particular  dislike  for  her  ?  She  came  in  the  room  and  performed 
her  duties  without  any  conversation,  or  any — 

A.     He  seemed  to  be  perfectly  indifferent  to  her  presence. 

Q.  Didn't  he  seem  to  be  generally  indifferent  to  almost  everything 
in  the  condition  in  which  he  was  then,  except  the  making  of  his  will  ? 

A.     Well;  no,  sir. 

Q.  His  attention  was  mostly  occupied  with  that,  wasn't  it,  during 
all  the  time  that  you  were  there  ? 

A.     Yes,  sir. 

Q.  '  Did  he  call  for  Mrs.  Hawes  on  more  than  one  occasion,  send 
for  her  when  he  wanted  her  services  ? 

A.     He  never  called  by  me — never  asked  me. 

Q.  I  didn't  suppose  he  did.  Did  you  hear  him  ask  the  nurse,  or 
any  one  else,  to  call  Mrs.  Hawes  ? 

A.  Not  Mrs.  Hawes.  He  asked  me  to  call  some  of  those  damn'd 
women. 

Q.     Mrs.  Hawes  always  came  in  voluntarily,  didn't  she  ? 

A.     Yes,  sir. 

Q.     Of  her  own  accord,  as  far  as  you  know  ? 

A.     Yes,  sir. 

Q.     Did  Mrs.  Hawes  know  what  your  business  was  there  ? 
•  A.     I  do  not  know  whether  she  did  or  not. 

Q.     Did  you  have  any  conversation  with  her  ^hile  you  were  there  ? 

A.  Only  spoke  to  her  in  the  morning,  to  say  good  morning — ^the 
'ompliments  of  the  day. 

Q.     That  was  all? 

A.     Yes,  sir. 

Q.  Did  you  ever  have  any  conversation  with  Mrs.  Hawes,  about 
the  wUl  ? 
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A.    No,  sir. 

Q.     Or  aboat  the  disposition  which  he  had  made  of  his  propertj  ? 

A.     No,  sir. 

Q.  Tou  say  Toa  think  him  of  unsound  mind.  What  do  von  mean 
by  that  ?  Do  you  mean  to  say  that  his  reasoning  powers  were  entirely 
destroyed? 

A.     To  say  that  I  didn't  think  he  knew  what  he  was  doin?. 

Q.  Didn't  he  direct  you,  with  a  great  deal  of  particularity,  in 
drawing,  and  rewriting,  and  fixing  up  his  will  ? 

A.     Yes,  sir. 

Q.  And  you  say  that  he  was  Very  careful  in  the  transaction  of  his 
business  with  other  people,  who  came  there  during  that  day  ? 

A.     He  seemed  to  forget  after  that. 

Q.     After  that,  he  seemed  to  forget  ? 

A.     Yes,  sir. 

Q.  What  you  mean  then  by  saying  his  mind  was  unsound,  was, 
he  was  forgetful  ? 

A.     Yes,  sir;  and  weak. 

Mb.  Kennedy — Q.  Were  there  any  other  facts,  except  those  you 
have  stated,  inducing  you  to  think  Air.  Hawes  Was  of  unsound  mind? 

A.     That  is  all  my  intercourse  there. 

Abthub  M.  Ebbetts,  called  for  Contestant.     Sworn. 

Examined  by  Mb.  Babnes — Q.  What  is  your  business,  and  how 
long  have  you  pursued  it  in  this  city  ? 

A.     My  present  business  is  coal — thirteen  years. 
•    Q.     Did  you  know  Mr.  and  Mrs.  Hawes  ? 

A.     Yes,  sir. 

Q.     Are  either  of  them  in  any  way  connected  with  you  ? 

A.     Mrs.  Hawes  is  an  aunt  by  marriage.     I  married  her  niece. 

Q.     Were  you  a  visitor  in  Mr.  Hawes'  family  during  his  lifetime  ? 

A.     Yes,  sir;  occasionally. 

Q.     TVliere  ? 

A.     On  Folsom  street,  and  at  the  farm  at  Redwood. 

Q.  How  much  were  you  in  the  habit  of  going  there  ?  What  was 
the  extent  of  your  acquaintance  or  intimacy  with  the  family  ? 

A.  Well,  for  a  little  while  before  I  was  married,  I  was  there  fre- 
quently in  the  evening. 

Q.     When  were  you  married  ? 

A.  I  married  in  August,  about  seven  years  ago,  I  believe.  I  don't 
recoUect  whether  it  was  1864  or  '63 — 1864,  I  believe. 

Q.     Were  you  or  not  on  intimate  terms  .with  the  family  ? 

A.    Yes,  sir. 

Q.  From  the  time  you  commenced  to  visit  the  family  intimately, 
until  the  last  you  know  of  Mr.  Hawes  in  his  lifetime,  did  you  ever  ob- 
serve any  peculiarity  in  his  conduct  towards,  or  treatment  of  his  wife 
— ^I  want  to  ask  you  first,  whether  you  did  or  not — when  was  the  last 
time  that  you  saw  him  ? 

A.  The  last  time  I  saw  him  alive,  was  about  twenty  minutes  be- 
fore he  died — it  was  within  twenty  minutes  of  his  death. 

Q.  Now  from  the  time  when  you  first  made  the  acquaintance  of 
his  family,  and  had  social  intercourse  with  them,  down  to  the  time  you 
have  mentioned  as  being  the  last  time  you  saw  him  alive,  within  twenty 
minutes  of  his  death,  did  you  at  any  time  observe  any  peculiarity  in 
Mr.  Hawes'  conduct  towards,  or  treatment  of  his  wife  ? 
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A.     I  did. 

Q.  Did  you  observe  it  when  you  first  made  the  acquaintance  of 
the  family,  or  at  a  later  time? 

A.     Well,  at  first;  from  the  first. 

Q.     From  the  first  that  you  knew  them  ? 

A.     Yes,  sir. 

Q.     Now  what  was  that  peculiarity  ? 

A.  Well,  he  treated  his  wife  contemptuously  from  the  first — did 
not  treat  her  as  a  lady,  or  as  a  wife. 

Q.  What  would  he  do  to  her,  or  say  to  her  ?  Give  the  jury  an 
idea  now;  state  what  he  did,  so  that  they  can  understand  what  his 
treatment  of  her  was  ? 

A.  Well,  I  cannot  tell  you  that,  because  it  is  just  one  of  those 
things  that  was  more  in  his  manner  than  in  words.  I  saw  them  very 
little  together  during  the  time  I  knew  him — very  little  together,  but  I 
never  saw  them  together  where  he  was  even  decently  polite  to  her — al- 
ways spoke  to  her  with  a  sneer  on  his  face,  and  with  contempt,  and  at 
times  speak  of  her  as/' that  woman."  I  don't  know  as  I  ever  heard 
him  say,  ''Mrs.  Hawes." 

Q.     Did  you  ever  have  any  conversation  with  him  about  her  ? 

A.  I  did,  once;  not  about  her.  If  you  want  the  conversation,  I 
can  give  it. 

•Q.     About  his  domestic  affairs  ? 

A.  Yes,  sir;  if  you  want  to  know  the  conversation,  I  can  tell  you 
how  it  came  about.  My  mother-in-law,  who  is  Mrs.  Hawes'  sister,  is 
living  East,  and  since  the  war  had  lost  her  money,  or  lost  money  during 
the  war,  and  I  wanted  to  help  her,  and  I  knew  that  Mr.  Hawes — 1 
thought  that  Mr.  Hawes  would  assist  me  in  the  matter,  and  I  went  to 
him  with  the  proposition.  I  wanted  to  buy  the  house  she  was  living 
in,  which  was  to  cost  about  two  thousand  dollars. 

Q.     Where  was  that  ? 

A.  In  Maysville,  Kentucky.  I  went  to  his  house,  and  he  was 
walking  with  his  little  girl,  about  six  o'clock — Carrie,  walking  up  and 
down,  and  I  told  him  I  wanted  to  see  him.  I  never  attempted  to  be 
familiar  with  him.  He  invited  me  into  his  office,  and  I  stated  my 
business  to  him,  that  his  wife's  sister,  and  my  mother-in-law  was  in  a 
distressed  condition,  liable  to  be  turned  out  of  her  house  if  they 
raised  the  rent,  and  it  would  not  be  much  of  a  matter  for  us  to  send 
her  two  thousand  dollars  to  buy  the  house,  so  that  as  far  as  the  home 
was  concerned,  she  would  have  it.  He  declared,  he  said  thai  he  should 
do  nothing  directly  or  indirectly  for  any  one  that  would  be  any  satis- 
faction to  his  wife.  That  it  was  his  aim  in  life  to  make  everything  as 
unpleasant  for  her  as  possible.  That  was  the  answer  I  got  from  him; 
so  after  that,  Mr.  Hawes'  friendship  and  mine  was  very  slight,  and  our 
conversation  was  very  slight.  I  kept  away  from  him,  in  fact,  whenever 
I  could. 

Q.     What  time  was  this  ? 

A.     I  think  that  was  in  1866. 

Q.  Whenever  you  have  seen  them  together,  during  the  years  you 
have  known  the  family,  what  has  been  Mrs.  Hawes*  conduct  towards 
him,  and  her  de^^ortment  and  treatment  of  him  ? 

A.     Always  kind.     I  never  saw  anything  diflferent. 

Q.  How  much  were  you  witt  him,  during  the  latter  part  of  his 
life? 
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A.  What  do  you  mean ?  After  he  came  from  Europe?  I  don't 
suppose  that  I  saw  Mr.  Hawes  from  the  day  I  was  married,  up  to  the 
time  he  went  to  Europe,  over  ten  times.  I  used  to  go  to  his  house, 
and  would  not  meet  him;  he  would  not  be  there,  and. I  would  not  ask 
for  him.  During  the  whole  time  that  I  was  visiting  my  wife  before  I 
was  married,  I  suppose  for  six  weeks  I  never  saw  him.  His  wife  told 
me  one  day,  *'  You  had  better  see  IVIr.  Hawes;  you  know  what  kind  of 
a  man  he  is,  and  even  after  the  minister  is  here,  and  everybody  in  the 
house,  he  might  break  the  whole  thing  up,  and  turn  them  out  of  the 
house."  Says  I,  *'  I  am  not  going  to  hunt  him  in  the  bed-room,  but 
when  I  meet  him  I  will  speak  to  him.  I  acknowledge,"  said  I,  **  the 
justice  of  your  remark,  but  I  won't  run  after  him."  So  the  thing  ran 
on  until  a  few  minutes  before  I  was  married;  and  he  came  into  the 
sitting-room  as  I  was  putting  on  my  gloves,  and  I  said  to  him,  smiling, 
**  I  have  forgotten  an  important  part  of  this  arrangement*;  I  have  not 
asked  you."  He  said,  ''  It  is  too  late  now  to  stop  it."  That  is  all  tha^ 
passed. 

Q.     Duiing  his  last  sickness,  how  much  were  you  at  the  house  ? 

A.  Well,  I  was  at  the  house,  sitting  up  with  him  two  or  three 
nights,  and  parts  of  two  or  three  days,  I  believe,  I  was  not  very  well 
myself,  or  maybe  I  might  have  been  there  oftener.  I  had  lost  my  boy 
a  short  time  before,  and  my  health  was  not  very  good. 

Q.  Did  you  ever,  down  to  the  last  you  saw  of  Mr.  Hawes,  see  him 
exhibit  any  change  or  difference,  of  feeling  from  that  you  have  stated, 
toward  his  wife  ? 

A.  No,  sir,  it  seemed  tp  increase  after  he  came  back  from  Europe; 
the  antipathy  seemed  to  increase. 

Q.  How  much  conversation  did  you  have  with  him  after  he  got 
back,  if  any  ? 

A.  Well,  very  little.  I  went  to  the  ranch  once,  I  believe,  before 
he  came  to  the  city  for  the  last  time,  and  he  was  there,  and  I  always 
kept  out  of  his  way;  and  one  day,  it  was  Sunday — I  generally  went 
down  to  spend  Sunday,  if  I  went  at  all,  and  I  was  out  on  the  porch 
smoking,  and  he  came  out  very  much  excited,  and  I  paid  no  attention 
to  him,  but  went  on  smoking  there;  and  he  commenced  about  the 
French  people,  the  first  intimation  that  I  had  he  was  going  to  speak. 
He  said  they  w«re  a  set  of  liars,  and  scoundrels,  and  thieves,  and  that 
Louis  Napoleon  was  far  supreme  over  all  of  them  as  such — far  ahead 
of  any  of  them  as  such.  I  never  asked  him  his  reasons  for  anything, 
and  he  made  the  further  remark — 

Q.  [Interrupting.  ]  Was  that  the  first  time  you  had  seen  him  since 
he  got  home  from  Europe  ? 

A.     Yes,  sir. 

Q.     Did  he  say  "  How  do  you  do  ?  "  to  you  ? 

A.  Oh,  yes,  sir;  he  spoke  to  me  always  when  I  went  into  the 
house.  And  he  said  that  he  would  give  a  hundred  thousand  dollars, 
and  repeated  it  several  times  over — this  was  just  at  the  commencement 
of  the  war  in  Europe — if  his  one  hundred  thousand  dollars  could 
whip  Louis  Napoleon,  he  would  give  them  willingly  to  assist  or  aid 
any  other  power.     I  judge  that  was  what  he  meant. 

Q.  Did  he  ever  talk  at  all  with  you  about  the  schemes  and  plans 
that  he  had  ? 

A.  No,  not  in  regard  to  his  estate,  or  anything  of  that  kind.  He 
■poke  of  his  house  once  or  twice,  and  the  road  he  was  going  to  build 
from  the  house. 
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Q.     What  was  there  about  that  ? 

A.  I  thought  he  was  going  to  have  a  very  extravagant  road.  He 
said  he  was  going  to  spend  twenty  or  thirty  thousand  dollars  on  a 
roadway  from  his  house. 

Q.     On  a  roadway  from  his  house  to  the  county  road  ? 

A.  It  was  to  lead  down,  of  course,  into  Bedwood — down  into  the 
county  road. 

Q.     What  kind  of  a  road  did  he  say  he  was  going  to  build  ? 

A.  A  macadamized  road,  with  a  splendid  avenue  of  trees  on  each 
side,  as  the  grade  went.  It  wound  so  that  the  grade  would  be  almost 
imperceptible,  and  it  would  have  to  turn  in  such  a  way,  that  the  view 
would  constantly  be  changing. 

Q.     What  did  he  calculate  the  expense  of  that  to  be  ? 

A.     I  understood  him  from  thirty  to  forty  thousand  dollars. 

Q.     That  was  for  his  private  residence  ? 

A.  I  thought  that  was  a  little  extravagant.  I  did  not  believe  this 
house  cost  over  ten  thousand  dollars.  I  did  not  answer  him,  or  make 
any  objection  to  it. 

Q.  What  kind  of  a  house  was  he  building  down  there  ?  How  ex- 
pensive ? 

A.     I  suppose  a  ten  thousand  dollar  house. 

Q.     He  was  going  to  have  a  forty  thousand  dollar  avenue  ? 

A.     Yes,  sir. 

Q.  Anything  further ?  Did  he  ever  tell  you  about  the  ''Chamber 
of  Commerce,''  as  the  witness  called  it  yesterday,  or  Chamber  of  In- 
dustry, to  you  ? 

A.     No,  sir. 

Q.  "The  Commerce  of  Industry,"  the  witness  called  it  yesterday 
— the  one  where  she  was  to  have  a  room  in  it.  Did  he  ever  say  any- 
thing to  you  about  that  institution  ? 

A.     No,  sir. 

Q.     Or  Mont  Eagle  University  ? 

A.     No,  sir. 

Q.  Now  when  you  went  down  there  at  his  place  at  Redwood  City, 
what  time  was  this  when  he  told  you  about  this  ten  thousand  dollar 
house  and  forty  thousand  dollar  road  ? 

*  A.  Oh,  there  is  another  circumstance,  Mr.  Barnes,  that  I  would 
like  to  mention,  in  connection  with  my  visit  to  Mr.  Hawes.  Summer 
before  last,  on  the  thirty-first  of  July,  I  went  East,  or  I  did  go  East, 
and  two  days  before  I  was  going,  I  had  a  message  come  from  Mr. 
Hawes;  I  don't  know  whom  it  came  through,  but  I  got  it  anyway,  to 
go  to  the  ranch.  He  wanted  to  see  me.  I  got  there  in  the  afternoon 
train,  the  last  train.     I  was  very  busy — 

Q.     [Interrupting] — That  was  the  Summer  of  1869  ? 

A.  That  was  the  Summer  of  1869 — no,  the  Summer  of  1870.  I 
went  there  and  found  him  busily  overhauling  some  papers,  and  some 
things.  He  had  an  old  trunk  out,  and  I  asked  him  what  he  wanted, 
and  he  said  he  wanted  me  to  take  Horace  Caldwell  East;  that  he  was 
going  to  send  him  to  Europe  with  his  boy.  I  did  not  object,  and  he 
got  out  a  paper  and  pencil,  and  as  I  had  never  been  over  the  road,  and 
he  had,  he  figured  out  the  expenses  of  the  trip,  so  far  as  the  passage 
money  was  concerned.  We  had  some  discourse  about  the  state-room 
money,  the  car  money,  sleeping  apartments,  and  we  got  that  down;  I 
forget  what  the  amount  was;  but  that  was  all  that  was  there.     I  did 
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not  think  myself,  at  that  time,  anything  about  the  living  on  the  road, 
and  I  left  him  and  went  to  bed — no,  just  before  I  left  him  and  went  to 
bed,  Horace  was  in  the  room.  He  called  him  up,  and  took  a  purse 
out,  and  got  a  ten  cent  and  a  five  cent  piece,  and  said  to  him :  *'  Horace, 
here  is  some  money  to  spend  on  the  road."  So  the  next  morning,  the 
train  left,  I  bcKeve,  at  half-past  seven,  or  twenty  minutes  after  seven, 
and  I  went  into  his  room,  and  he  was  in  bed  yet,  and  I  told  him,  said 
I:  "You  need  not  bother  getting  up  to  get  me  any  money.  I  will  buy 
his  ticket,  and  you  can  send  me  a  check."  I  got  into  San  Francisco 
on  that  train;  I  think  it  takes  an  hour  to  come,  and  about  a  quarter  of 
an  hour  to  get  down  to  the  place,  and  when  I  got  there,  I  got  a  tele- 
gram from  him.  I  think  the  wording  of  it  is:  '* Horace  is  not  going;" 
and  during  the  next  half  hour,  I  got  a  message  from  Mr.  Bates  to  stop 
proceedings,  and  a  message  from  somebody  else  to  stop  proceedings. 
I  don't  know  who  now.  I  never  got  any  explanation,  and  I  don't 
know  yet  what  the  reason  was,  but  he  did  not  go  with  me.  I  went 
East,  and  those  were  the  two  times,  the  only  two  times  that  I  recollect 
meeting  Mr.  Hawes  at  Redwood  City  latterly. 

Q.  What  time  was  it,  after  you  had  the  interview  with  him  on  that 
April  Sunday,  when  he  told  you  about  this  ten  thousand  dollar  house 
and  the  forty  thousand  dollar  road  ? 

A.  That  was  not  at  his  house;  that  was — I  think  he  told  me  that 
some  six  weeks  before  he  died,  at  his  own  house  on  Folsom  street. 

Q.  Did  he  say  anything  to  you  then  of  the  Mont  Eagle  University 
absorbing  all  this  place  down  there  ? 

A.    No,  sir. 

Q.     Never  told  you  anything  about  it  ? 

A.  No;  I  don't  think  that  I  ever — ^he  looked  upon  me  as  a  friend 
of  his  wife,  and  he  never  had  any  conversation  with  me,  and  I  don't 
think  in  years  I  ever  mentioned  his  wife's  name  to  him. 

Q.  The  only  time  was  in  the  year  1866,  when  you  went  to  him,  to 
get  him  to  help  her  sister  who  was  in  Kentucky  ? 

A.  Yes,  sir;  and  then  I  did  not  mention  his  wife's  name  to  him. 
I  knew  his  peculiarity  at  the  time,  you  know. 

Q.     How  did  you  know  it  ? 

A.  I  could  not  help  knowing  it;  being  so  intimate  with  the  family, 
I  believed  what  I  heard.     I  know  it  in  that  way. 

Q.  I  wish  you  would  repeat  that.  You  were  interrupting  these 
gentlemen  who  are  standing  behind  me. 

A.  I  was  very  careful  on  that  subject,  because,  from  my  intimacy 
with  the  family,  I  had  heard  how  he  was  treating  his  wife  on  other 
occasions,  and  consequently,  I  was  very  careful,  wishing  not  to  have 
any  trouble  with  him  unnecessarily,  not  to  mention  his  vnfe'a  name  to 
him;  and  I  don't  know  as  I  ever  did. 

Q.  On  this  occasion,  when  he  spoke  in  this  way  about  his  wife,  in 
1866,  was  the  only  one  that  subject  was  discussed  ? 

A.  Yes,  sir;  I  don't  think  he  ever  mentioned  his  wife's  name  to  me 
after  that. 

Q.  Did  you  ever  have  any  conversation  with  him,  in  which  he 
spoke  of  himself  as  compared  with  the  Saviour  of  mankind  ? 

A.  One  day  I  was  going  to  San  Jose,  I  think  I  was  going  off  fishing 
or  shooting,  three  or  four  of  us  together  in  a  party,  and  I  met  Mr. 
Hawes  on  the  platform,  and  I  did  not  want  to  have  him  with  me, 
because  he  was  not  so  convivial  as  I  wanted  my  party  to  be,  and  I  sug- 
gested to  him  that  he  had  not  better  go  into  the  smoking  car,  it  would 
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be  bad  for  his  lungs.  ''  No/'  he  said,  he  used  to  smoke  a  great  deal  in 
his  younger  days,  and  he  could  not  stand  it  very  vfell;  and  he  beckoned 
to  me,  and  made  me  sit  down  aside  of  him,  and  to  stop  him  from 
talking,  I  bought  him  a  ''Bulletin";  and  it  was  just  after  the  Chinese 
dinner,  at  which  Governor  Haight  presided,  and  he  read  the  article  and 
turned  to  me,  and  says  he,  ''  This  is  a  great  idea,  this  toasting 
business,"  reading  the  toasts  over.  He  says  to  me,  "  I  have  examined 
back  the  records  a  long  ways,  and  I  never  heard  that  Horace  Hawes  or 
Jesus  Christ  were  ever  toasted."    I  did  not  contradict  that. 

Q.     Is  that  the  whole  of  it  ? 

A.     Yes,  sir. 

Q.     What  time  was  that  ? 

A.  Oh,  I  could  not  tell  you  that;  three  or  four  years  ago;  at  least, 
four  years  ago. 

Cross-Examination  by  Mr.  Pratt — Q.  You  disliked  Hawes  person- 
ally, didn't  you,  Mr.  Ebbetts  ? 

A.  Well,  I  had  no  love  for  him,  sir.  I  didn't  have  any  dislike  for 
him;  I  never  hated  him. 

Q.  When  you  were  visiting  his  family,  before  you  married,  what 
was  the  purpose  of  those  visits  ?    Did  you  go  there  to  see  Mr.  Hawes  ? 

A.     No,  sir;  I  went  there  to  see  my  present  wife. 

Q.     You  saw  very  little  of  him  on  those  occasions  ? 

A.  I  don't  recollect  that  I  saw  him  once  until  the  day  I  was 
married. 

Q.     Were  you  ever  intimate  with  Mr.  Hawes  himself  ? 

A.  No,  sir.  No,  I  went  down  the  coast  on  the  steamer  with  Mr. 
Hawes,  I  think  it  was  in  1853,  and  now  I  am  under  the  impression,  I 
won't  say  I  am  right,  that  I  had  the  same  stateroom  with  him;  and  he 
was  an  older  man  than  I  was,  irritable  and  cross,  and  he  seemed  to 
dislike  any  fun  that  was  going  on,  and  I  had  very  little  to  say  to  him 
after  that.  I  used  to  speak  to  him,  and  bow  to  him,  when  I  met  him 
in  the  street. 

Q.  When  you  say  you  observed  peculiarities  from  the  first,  in  his 
treatment  of  his  wife,  you  mean  from  your  first  acquaintance  with  Mr. 
Hawes? 

A.     From  the  first  time  I  ever  saw  them  together. 

Q.     Was  that  soon  after  his  marriage  ? 

A.     His  marriage  ?    No,  sir;  soon  after  mine. 

Q.     That  was  in  1863  or  '64  then? 

A.     Yes,  sir. 

Q.  You  characterized  his  treatment  of  her  as  being  contemptuous, 
did  I  understand  you  to  say  ? 

A.  I  said  his  appearance  was  that,  when  he  spoke  to  her,  or  looked 
at  her.     There  was  a  contemptuous  expression  on  his  face. 

Q.     You  never  heard  him  use  any  rude  or  abusive  language  to  her  ? 

A.  Well,  I  have  heard  him — I  never  heard  him  d — n  her,  or  abuse 
her  right  to  her  face,  but  I  have  heard  him  occasionally,  when  he 
spoke  to  her,  speak  to  her  in  a  tone  that  was — ^well,  it  was  insulting. 

Q.  It  was  his  manner  towards  her,  and  not  what  he  said,  that  you 
characterized  as  being  contemptuous  ? 

A.  More  in  the  Httle  I  saw  of  them  together,  in  his  manner;  yes, 
sir. 

Q.    Mr.  Hawes  was  a  man  of  exceeding  vanity  ? 

Mr.  Barnes — Exceeding  what  ?    Urbanity  ? 
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Mb.  Pratt — He  was  a  very  vain  man,  egotistical. 

A.  He  was  vain  in  one  way.  I  don't  think  a  man  who  paid  so 
little  attention  to  his  personal  appearance  could  be  a  vain  man.  I 
think  he  was  vain  of  his  name,  vain  of  Horace  Hawes  as  Horace  Hawes, 
but  he  was  not  what  I  would  call  vain.  He  did  not  care  how  he 
looked,  how  he  acted. 

Q.  He  was,  then,  of  his  superiority,  as  he  thought,  over  other 
men,  wasn't  he? 

'A.    Yes,  sir;  I  think  so.  . 

Q.  Did  you  ever  see  him  treat  anyone  else  in  that  sneering  and 
contemptuous  manner? 

A.  Generally,  when  he  spoke  of  any  one,  it  was  in  that  way,  if  he 
differed  with  any  one. 

Q.  Did  you  ever  hear  him  speak  well  of  any  one,  in  praise  of  any 
person? 

A.    I  don't  know  as  I  ever  have. 

Q.  He  generally  spoke  in  a  disparaging  manner,  as  you  say,  sneer- 
ing, and  a  contemptuous  manner  of  people  with  whom  he  came  in 
contact. 

A.  Of  many;  he  generalized.  He  didn't  often  particularize  with 
me.  But  with  me,  in  his  conversation  with  me,  why,  there  was  never 
anything  out  of  the  way.  I  could  not  object  to  a  single  word  he  ever 
made  to  me,  or  to  a  single  occasion  of  his  doing  so. 

Mb.  Babmes — Q.    You  mean  to  you  personally  ? 

A.  I  mean  to  me,  personally.  I  say,  I  cannot  say,  I  cannot 
recollect  a  single  time  wnen  he  ever  treated  me  excepting  with  perfect 
politeness. 

Mb.  Pbatt — Q.  When  you  applied  to  him  for  two  thousand  dollars 
to  assist  your  mother-in-law — 

A.  [Interrupting.  ]  I  did  not  ask  him  for  that  two  thousand  dollars. 
I  asked  him  to  help  me  make  up  the  sum.  My  impression  was  to 
have  him  help  me  out  with  the  matter.  I  went  down  with  the  inten- 
tion of  giving  at  least  five  hundred  dollars,  or  even  half  if  he  would 
not  give  fifteen  hundred. 

Q.  Did  he  assign  any  reason  for  declining  to  assist  you,  except 
that  it  would  gratify  his  Tnf e  ? 

A.    No,  sir. 

Q.    That  was  the  only  reason  he  did  assign  ? 

A.     Yes,  sir. 

Q.  Did  he  say  anything  to  you  of  having  contributed  to  aid  her 
and  other  friends  of  the  family  ? 

A.    No,  sir. 

Q.    He  made  no  allusion  to  that  ? 

A.    No,  sir. 

Q.  He  did  not  make  any  reference  to  the  fact  that  the  parties  who 
had  suffered  were  some  way  implicated  in  the  rebellion  ?  Did  he  say 
anything  about  fhat  at  all  ? 

A.  No,  sir;  he  did  not.  You  have  got  a  wrong  idea  about  Mr. 
Hawes'  ideas  of  that  matter.  If  you  want  my  impressions  on  that 
subject — 

Q.  [Interrupting.]  I  onl^  asked  you  the  question,  whether  he 
made  any  reference  to  that  subject  at  all  ? 

A.     No,  sir. 

• 
HoBACE  Caldwell,  called  for  Contestant.     Sworn. 
Examined  by  Mb.  Babnes. — Q.    How  old  are  you  ? 
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A.  A  little  over  thirteen,  sir. 

Q.  Dr.  Caldwell  is  your  father,  I  belieye  ? 

A.  Yes,  sir. 

Q.  Mr.  Hawes  was  what  relation  to  jou? 

A.  He  was  my  uncle,  sir,  by  marriage. 

Q.  Did  you  kaow  little  Horace  ? 

A.  Yes,  sir. 

Q.  Did  you  go  traveling  with  him  and  his  father  ? 

A.  Yes,  sir. 

Q.  Where  did  you  go  ? 

A.  We  went  to  France. 

Q.  Where  from  here  ? 

A.  We  went  to  New  York. 

Q.  How  long  did  you  remain  in  New  York  ? 

A.  I  was  there  about  four  days. 

Q.  Where  did  you  stay  at  New  York  ? 

A.  At  the  New  York  Hotel. 

Q.  How  did  you  pass  your  time  there  ? 

A.  We  had  a  very  pleasant  time. 

Q.  What  did  you  do  ? 

A.  He  took  us  out,  sir;  showed  us  around. 

Q.  What  did  you  go  to  see  ? 

A.  I  didn't  go  anywhere;  he  just  let  us  walk  the  streets. 

Q.  Did  you  go  by  steamer  or  sailing  vessel  to  Europe? 

A.  By  steamer. 

Q.  Do  you  remember  the  name  of  it  ? 

A.  The  "Lafayette." 

Q.  Did  you  go  direct  to  France,  or  England  ? 

A.  To  France,  sir. 

Q.  What  port  ? 

A.  Havre. 

Q.  What  did  you  do  on  the  voyage  out  ? 

A.  We  studied  French. 

Q.  How  much  ? 

A.  Studied  it  all  the  time, 

Q.  Well,  how  do  you  mean  by  all  the  time  ?  From  the  time  you 
were  up  in  the  morning  until  you  went  to  bed  ? 

A.  Yes,  sir. 

Q.  How  did  you  study  it  ? 

A.  We  studied  it  awhile,  and  then  recited  to  each  other. 

Q.  By  whose  direction  was  that  ? 

A.  Mr.  Hawes'. 

Q.  Who  set  the  lessons  ? 

A.  He  did,  sir. 

Q.  What  books  did  you  have  ? 

A.  Chouquet's  First  Lessons  in  French. 

Q.  He  set  the  lessons— did  you  ever  have  any  time  to  study — 
some  time  that  you  were  to  study  those  lessons  ? 

A.  Sometimes  he  would  give  us  a  certain  time  to  study  it  in,  and 
he  would  not  ask  us  to  recite  all  day.  Sometimes  he  would  not  itsk  us 
to  recite  at  all. 

Q.  When  you  did  recite,  who  heard  you  ? 

A.  We  recited  to  each  other,  sometimes,  and  then  we  recited  to 
him. 
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Q.    Was  lie  a  French  scholar  ? 

A.    Not  a  very  good  one^  sir. 

Q.  How  much  of  the  time,  while  you  were  going  over  in  the 
steamer,  did  he  require  you  and  Horace  to  study  French  ? 

A.    The  first  three  or  four  days  we  didn't  study  at  all. 

Q.    Why  not  ? 

A.    I  suppose  he  thought  we  were  sick. 

Q.    Well,  after  that  ? 

A.    After  that,  he  kept  us  pretty  close  to  study. 

Q.     When  you  got  to  Havre,  where  did  you  go  ? 

A.  We  went — we  had  bought  tickets  for  Bouen,  and  from  there 
we  found  the  cars  so  pleasant,  we  went  on  to  Paris. 

Q.     How  long  did  you  stay  in  Paris  ? 

A.  We  were  there  about  five  months;  sometimes  alone,  because  he 
staid  there  only  a  month,  I  guess,  or  longer. 

Q.    Now  when  he  went  away,  where  did  he  leave  you  and  Horace  ? 

A.     He  left  us  in  charge  of  some  French  people. 

Q.    Whereabouts  ? 

A.    In  Paris. 

Q.    Do  you  remember  the  place,  the  street,  or  square  it  was? 

A.    It  was  a  private  family  in  the  Hue  Balzac. 

Q.    How  long  was  he  gone  from  you  ? 

A.     He  was  gone  about  four  months,  I  guess. 

Q.     Did  you  know  where  he  was  in  the  meantime? 

A.     Yes,  sir;  he  was  in  Cannes,  the  southern  part  of  France. 

Q.  During  that  four  months  that  he  left  you  there  in  Pans,  did 
you  go  to  school  ? 

A.    Yes,  sir. 

Q.    Where  ? 

A.  It  was  in  the  private  family.  The  gentleman  of  the  family 
taught  us. 

Q.     What  did  you  study  ? 

A.     Studied  French,  and  Latin,  and  German. 

Q.    And  after  about  three  months  he  came  back  ? 

A.     He  sent  for  us. 

Q.    Whom  did  he  send  ? 

A.  I  think  he  telegraphed  for  us,  and  M.  De  Callais  sent  us  in 
charge  of  some  German  noblemen. 

Q.    Where  to  ? 

A.     To  Cannes. 

Q.     Did  he  meet  you  there  ? 

A.  No,  sir;  he  was  sick,  and  he  could  not  come  out;  he  sent  his 
boy  for  us. 

Q.  Then  what  did  you  do  ?  Did  you  go  to  the  place  where  he 
Uved? 

A.    Yes,  sir. 

Q.    Where  did  he  live  ? 

A.  I  don't  remember  the  name  of  the  street.  It  was  outside  of 
the  town,  in  a  villa.  He  lived  in  a  villa  out  of  town,  a  private  boarding 
house. 

Q.  Now  go  on  and  state  to  the  jury  how  your  time  was  passed 
there,  what  he  required  of  you  ? 

A.  He  required  us  to  rise  at  five  o'clock  eveiy  morning,  and  study 
until  he  told  us  to  recite.    If  we  recited  our  lesson  well,  he  would  give 
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US  probably  fifteen  minutes,  or  a  half  hour  or  an  hour  to  play.  He  did 
not  have  any  regular  time,  and  on  Saturday,  if  we  knew  our  lessons, 
he  would  give  us  half  a  day  to  play. 

Q.     How  was  the  rest  of  the  time  spent  ? 

A.     That  is  the  way. 

Q.     While  you  were  there  ? 

A.     At  times  he  would  shut  us  up  in  our  rooms. 

Q.  That  is  what  I  want  to  get  at.  How  many  days  at  one  time 
did  he  ever  keep  you  shut  up  ? 

A.     I  think  he  kept  me  shut  up  nine  or  ten  days  at  one  time. 

Q.     What  was  the  oflfense  of  which  you  were  guilty  V 

A.  My  cousin  and  I  were  talking  English.  He  did  not  allow  us  to 
talk  English  to  each  other,  and  my  cousin  spoke  to  me,  and  I  did  not 
understand  what  he  said,  and  I  said,  '*  What  ?  '*    And  he  called  us  in. 

Q.     What  ?    I  did  not  understand  you. 

A.  My  cousin  said  to  me  something,  and  I  answered  him  in 
English,  and  he  called  out  to  us,  and  asked  me  if  we  were  talking 
English,  and  I  said  **  Yes."  He  then  said,  "Go  to  your  rooms  and 
lock  the  door."  Our  bed-rooms  were  adjoining  each  other,  and  he 
brought  me  the  key,  and  I  locked  it,  and  gave  him  the  key  from  the 
outside,  and  he  kept  me  there  nine  or  ten  days. 

Q.     Did  he  visit  you  at  all,  during  that  tune  ? 

A.     No,  sir. 

Q.     How  did  you  get  your  food  ? 

A.  The  only  room  he  allowed  me  to  go  into,  was  the  dining  room. 
That  was  next  to  my  room,  and  I  would  go  in  there  and  get  my  dinner 
and  breakfast.     I  used  to  go  in  there  and  get  my  meals. 

Q.     Where  was  little  Horace  during  all  this  time  ? 

A.  He  was  in  his  room;  but  Mr.  Hawes  could  find  no  nurse  for 
him,  and  he  told  him  to  come  out  and  take  care  of  him  part  of  the 
time. 

Q.     What? 

A.     Horace  was  with  his  father  most  of  the  time. 

Q.  Was  little  Horace  all  the  attendant  his  father  had,  during  that 
sickness  ? 

A.  Yes,  sir,  except  when  he  had  let  me  out  after  these  nine  or  ten 
days. 

Q.     What  did  you  do  for  him  there  ? 

A.     At  times  we  cooked  for  him,  when  he  would  not  get  a  cook. 

Q.     What  did  you  cook  for  him? 

A.     Well,  we  cooked  his  meat  and  vegetables,  and  soup. 

Q.     What  did  you  know  about  cooking  ?    Anything  ? 

A.     Yes,  sir;  what  I  learned  from  home. 

Q.     How  did  he  like  your  cooking? 

A.    He  said  it  was  the  best  he  ever  had. 

Q.     What  did  he  call  this  shutting  you  up  in  your  room  ? 

A.  I  don't  know  that  he  called  it  anytlung.  He  just  told  me  to 
go  to  the  room  and  stay  there,  until  he  told  me  to  come  out. 

Q.     He  gave  it  no  name,  that  kind  of  discipline,  did  he  ? 

A.     No,  sir. 

Q.     How  long  were  you  at  Cannes  ? 

A.  I  ^as  there  about  the  same  time  we  were  at  Paris — about  five 
months. 

y.     How  often  during  that  time,  did  he  shut  you  up  in  your  room? 

A.     Well,  sometimes,  he  would  shut  me  up  all  day.    Every  one, 
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two,  or  three  days,  he  would  let  me  out,  and  1  would  do  somethiiig, 
and  he  would  shut  me  up  again. 

Q.    How  about  Horace  ? 

A.     He  shu£  him  up  too;  but  he  was  the  only  attendant  he  had 
when  I  was  shut  up,  and  he  would  let  him  out. 

Q.     How  old  was  Horace  at  that  time  ? 

A.     He  was  eleven,  sir. 

Q.     Did  he  do  any  work  for  him  ? 

A.     Yes,  sir;  he  helped  me  cook. 

Q.     How  did  you  divide  the  labor  between  you  ? 

A.     He  would  not  allow  us  to  go  together  anywhere,  at  all. 

Q.    Why  not  ? 

A.     I  don't  know,  sir. 

Q.     How  do  you  mean  he  would  not  allow  you  to  go  together  ? 

A.  He  would  not  allow  us  to  even  see  each  other  hardly,  not  to 
speak  to  each  other. 

Q.     Who  went  to  the  market  to  buy  the  grub  ? 

A.     We  took  turns,  every  other  day. 

Q.  You  would  go  alone  one  day  to  market  and  get  the  food,  and 
the  next  day  he  would  go  ? 

A.     Yes,  sir. 

Q.    And  then  you  joined  forces  and  cooked  it  ? 

A.     No,  sir;  I  had  to  cook  it  separate. 

Q.     Each  one  cooked  by  himself  ? 

A.     Yes,  sir. 

Q.  That  is,  you  were  cooking  one  day,  and  Horace  cooked  the 
next? 

A.     Yes,  sir;  but  then,  sometimes  we  would  get  together  and  cook. 

Q.  For  how  long  a  time  did  you  two  boys  do  Mr.  Hawes'  cooking 
and  nursing  ? 

A.     Nearly  two  months,  sir,  I  guess.  • 

Q.  How  much  of  the  time  that  you  were  there  in  Cannes,  did  you 
and  Horace  spend  there  in  confjiement  in  your  room,  or  separated 
from  each  other  ? 

A.     About  two  thirds  of  the  time,  I  guess,  or  longer. 

Q.     While  you  were  there  at  Cannes,  did  you  have  any  teachers  ? 

A.     Yes,  sir;  we  had  one.     He  was  a  German,  sir. 

Q.     What  did  he  teach? 

A.     He  taught  us  French  and  Latin. 

Q.     Did  he  stay  all  the  time  you  were  there  ? 

A.  No,  sir;  he  left.  He  said  he  had  an  engagement.  He  was  to 
get  three  thousand  francs  a  year,  and  he  went  off,  and  that  was  the 
last  we  heard  of  him.  He  told  the  hotel  keeper  and  the  boot  maker 
to  come  the  next  day,  and  he  would  pay  them,  but  he  went  off  the  day 
before,  and  he  did  not  pay  them. 

Q.     How  long  did  you  have  him  ? 

A.     We  had  him  nearly  all  the  time  we  were  there. 

Q.     How  often  did  he  come  ? 

A.     He  stayed  there  with  us. 

Q.     He  lived  there  with  you  ? 

A.     Yes,  sir. 

Q.     What  did  he  do,  anything  beside  teach  you  boys  ? 

A.     That  is  all. 

Q.     Who  cooked  for  him  ? 

A.     We  had  a  cook  while  he  was  there. 
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Q.     How  muGh  of  the  time  was  he  there  ? 

A.    I  guess  he  was  there  about  two  months,  I  think. 

Q.  And  for  the  balance  of  the  three  or  four  months  that  jou  re- 
mained, you  and  Horace  did  all  the  cooking  ? 

A.  Most  of  it;  yes,  sir.  We  had  a  nurse  once  in  a  yrhile,  and  the 
nurse  would  do  the  cooking;  but  she  would  not  stay. 

Q.     How  long  would  the  nurse  stay  ? 

A.     Two  or  three  days  at  a  time. 

Q.     How  did  she  come  to  go  tiway  ? 

A.     Mr.  Hawes'  meanness. 

Q.     Could  not  get  along  with  him  ? 

A.     No,  sir. 

Q.  Let  me  ask  you  how  his  temper  was  with  reference  to  you  and 
Horace  ? 

A.     It  was  very  cross,  sir. 

Q.     Did  he  give  way  much  to  his  temper  ? 

A.     Yes,  sir;  there  was  no  day  passed  but  he  done  something. 

Q.     What  would  he  do  ? 

A.  If  we  did  something  he  did  not  like,  he  would  come  at  us 
with  a  chair,  or  something;  a  stick,  or  anything  he  could  lay  his  hand 
on.     One  day  he  threatened  to  cut  our  throats. 

Q.     What  was  that  for  ? 

A.  I  don't  remember,  sir,  what  it  was  for.  I  think  we  were  sitting 
by  a  window,  studying  our  lessons  I  know,  and  I  think  we  were  look- 
ing out  of  the  window  at  some  boys  that  we  played  with  there,  and  he 
told  us  if  we  didn't  study  the  lessons,  he  would  cut  our  throats  with 
the  knife  he  was  eating  with;  and  he  threw  down  his  knife  and  didn't 
eat  any  more. 

Q.     Did  he  ever  chase  you  and  Horace  about  ? 

A.     Yes,  sir. 

Q.     Describe  that  ? 

A.  Sometimes  he  would  be  in  bed,  and  we  would  go  to  play  in  the 
other  room,  and  he  would  come  out  before  we  would  know  it,  with  a 
chair,  a  light  cane-bottomed  French  chair,  and  come  after  us  with  one 
of  those;  and  the  sitting-room  was  rather  crowded  with  furniture,  and 
we  would  dodge  around  that  until  he  got  tired  out,  and  then  he  would 
sit  down  and  begin  to  curse  us. 

Q.  Now,  what  kind  of  language  did  he  use  to  you  boys,  when  he 
got  into  that  frame  of  mind  ? 

A.     The  same  that  has  been  used  all  along  here. 

Q.     I  want  you  to  tell  the  jury  what  he  called  you  and  his  boy  ? 

A.  He  called  us  **  d — d  devils,"  and  everything  that  would  cross 
his  mind:  "imps  of  h — 1." 

Q.     Anything  else  ? 

A.     He  called  us«eveiy  name  any  man  could  think  of. 

Q.     Go  on.     I  want  you  to  say  how  he  talked  to  you  ? 

A.  He  called  us  scoundrels;  G — d  d — d  scoundrels;  everything  of 
that  kind.     I  cannot  remember  all,  so  much  of  it. 

Q.     How  long  did  you  stay  at  Cannes  in  this  way  ? 

A.     We  were  there  about  five  months. 

Q.     Then  where  did  you  go  ? 

A.     Then  we  went  to  Paris. 

Q.  When  you  left  Cannes  to  come  away,  do  you  remember  any- 
thing that  happened  at  the  depot  ? 

A.     Yes.  sir. 


282  THE  HAWES'  WILL  CASE. 

Q.     What  was  it  ? 

A.  There  was  a  servant  girl,  that  he  promised  to  take  to  Avignon. 
He  told  her  he  would  take  her  that  far,  and  she  said  she  had  all  her 
relations  there;  and  when  we  went  to  leave  there  for  Lyons,  she  fol- 
lowed us  down  to  the  depot,  and  got  a  policeman  to  watch  us.  I  sup- 
pose she  had  told  him  something;  that  we  were  thieves  or  robbers; 
and  when  we  went  to  get  on  the  cars,  we  had  a  rather  large  load  of 
shawls  and  packages,  and  I  was  carrying — my  cousin  and  I  were  carry- 
ing a  satchel  between  us.  It  was  rather  a  heavy  load,  and  just  as  we 
were  getting  out,  she  snatehed  the  satchel,  and  we  held  it  as  long  as 
we  could,  but  she  snatched  it  with  her  hands,  and  we  didn't  let  go  un- 
til the  strap  broke  and  ran  through  our  hands;  and  she  started  off  with 
it;  and  when  the  policeman  went  after  her,  he  brought  it  back,  and 
she  tried  to  get  into  the  cars,  but — 

Q.     [Interrupting] — Where  was  Mr.  Hawes  during  all  this  time  ? 

A.     He  was  with  us,  cursing  at  her. 

Q.     What  did  he  say  ? 

A.  There  was  a  great  many  English  people  in  the  depot  at  the 
time,  and  the  policeman  started  after  her,  the  gens  d'armes  there,  and 
Mr.  Hawes  sent  him  after  the  girl. 

Q.  What  was  the  difficulty  between  Mr.  Hawes  and  the  girl,  if 
any;  do  you  know  ? 

A.  AH  I  know  is,  that  she  said  she  didn't  have  no  relations  there 
in  Avignon,  and  she  had  told  us  at  Cannes,  that  she  had  all  her  rela- 
tions Uiere,  and  he  refused  to  get  her  a  ticket  to  where  we  were  going. 
She  said  that  Mr.  Hawes  told  •her  that  he  was  going  to  take  her  to 
America.  She  told  the  policeman  that  Mr.  Hawes  said  that  be  would 
take  her  to  America  with  him.  He  had  made  several  nurses  lose  their 
places  by  telling  them  that. 

Q.  How  long  had  this  girl  been  with  you,  or  with  Mr.  Hawes, 
when  you  left  Cannes — had  she  been  living  with  you  ? 

A.     Yes,  sir;  she  had  been  living  there  some  time. 

Q.  Do  you  know  whether  or  not  he  did  promise  to  take  her  to 
America  ? 

A.  He  promised  at  times,  and  then  he  told  her  that  he  could  not 
do  it;  that  he  did  not  have  enough  money;  it  would  cost  too  much. 

Q.     When  you  came  back  to  Paris,  how  long  did  you  stay  there  ? 

A.    We  staid  there  a  day  and  night. 

Q.     Then  where  did  you  go  ? 

A.     We  went  to  Havre. 

Q.     And  took  ship  again  ? 

A.    Ytfs,  sir;  a  steamer. 

Q.     The  same  vessel  ? 

A.  No,  sir;  it  was  another  vessel,  a  Hamburg  steamer;  the  ''  Har- 
monia,"  a  Hamburg  steamer.  • 

Q.     For  New  York  ? 

A.    Yes,  sir. 

Q.    Did  anything  peculiar  happen  on  the  voyage  home? 

A.  Not  very  peculiar;  it  was  like  him.  He  made  us  get  up  at  four 
o'clock  every  day,  and  study  all  day.  The  only  play  we  got  was  what 
we  took  while  he  was  sick  from  sea-sickness. 

Q.  When  he  was  sea-sick,  you  got  a  little  play,  and  when  he  was 
able  to  be  up  and  about,  he  kept  you  studying  ? 

A.     Yes,  sir. 

Q.     What  ? 
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A.  Studying  French. 

Q.  What  else  did  you  study  beside  French  ? 

A.  That  is  all;  we  only  studied  French. 

Q.  During  the  whole  time  you  were  gone  ? 

A.  Yes,  sir.  While  we  were  on  the  Continent,  we  studied  French, 
Latin,  and  German;  but  on  the  steamer  we  only  studied  French. 

Q.  How  many  hours  a  day  did  he  keep  you  at  it  ? 

A.  From  four  until  we  went  to  bed,  about  nine  o'clock  at  night. 
I  Q.     Was  Horace  there  ? 

A.  Yes,  sir. 

Q.  Did  he  bring  Horace  to  New  York  ? 

A.  Yes,  sir. 

Q.  What  time  did  you  get  to  New  York  ? 

A.  We  got  there  about  ten  days  after  we  left  Havre. 

Q.  Do  you  remember  whether  it  was  in  the  month  of  May,  that 
you  got  to  New  York  ? 

A.  It  was  on  the  eleventh  of  May. 

Q.  How  long  did  you  stay  there  ? 

A.  We  stayed  in  New  York  two  or  three  days,  I  think. 

Q.  Where  did  you  go  then  ? 

A.  Then  we  went — Mr.  Hawes  bought  my  ticket  for  California, 
and  then  we  went  to  Olean.  He  sent  Horace  and  I  to  Olean,  and  he 
went  to  Philadelphia. 

Q.  You  and  Horace  started  off,  and  traveled  by  yourselves,  to 
where  ? 

A.  Olean,  New  York. 

Q.  Where  is  that? 

A.  In  New  York. 

Q.  How  did  you  get  there  ? 

A.  We  went  on  the  cars. 

Q.  What  cars  ? 

A.  The  Erie  Kailroad. 

Q.  What  did  you  go  there  for  ? 

A.  Mr.  Hawes'  sister  was  living  there,  Mrs.  Martin.  He  sent  us 
there  to  stay  until  he  came. 

Q.  How  long  did  you  stay  there  ? 

A.  A  little  over  a  month,  I  think. 

Q.  Was  Mr.  Hawes  there  ? 

A.  No,  sir;  he  did  not  come  imtil  three  or  four  days  before  we 
left. 

Q.  Then  where  did  you  go  ? 

A.  Then  we  went  by  Cleveland  to  Toledo,  and  he  left  me  in 
charge  of  some  gentleman  named  Mr.  Bartlett. 

Q.  Then  where  did  you  go  ? 

A.  Then  I  went  to  Chicago,  and  stayed  there  two  or  three  days 
waiting  for  Mr.  Howard. 

Q.  By  yourself  ? 

A.  Yes,  sir. 

Q.  And  then  came  on  from  there,  home  ? 

A.  Yes,  sir. 

Q.  Where  did  you  part  with  Horace  ? 

A.  At  Toledo. 

Q.  Who  had  him  at  that  time  ? 

A.  Mr.  Hawes. 

Q.  Has  little  Horace  ever  been  back  since  ? 
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A.    Where  ? 

Q.     Here. 

A.     Yes,  sir. 

Q.  Did  Mr.  Hawes  saj  anjiliiiig  to  jon  about  him,  or  what  he  was 
going  to  do  with  him,  in  your  presence  ? 

A.  He  said  he  was  going  to  send  him  back  to  Europe,  to  Ger- 
many. 

Q.  Did  Mr.  Hawes  ever  say  anything  to  him  in  your  presence, 
about  anybody  here  at  home  ? 

A.  Not  in  my  presence,  exactly,  but  I  heard  him  talking  in  his 
room  in  Cannes.  He  was  talking  pretty  loud;  he  had  sent  me  out  to 
read  the  history  of  France  through,  and  I  finished  it  in  about  two 
hours;  and  I  heard  him  talking  loud,  and  I  listened,  and  he  was 
talking  about  Mrs.  Hawes. 

Q.     What  did  he  say? 

A.  He  said  that  while  she  was  in  San  Francisco,  that  she  visited 
houses  of  ill-fame. 

Q.    Whom  was  he  telling  that  to  ? 

A.    To  Horace. 

Q.     To  his  son  ? 

A.     Yes,  sir. 

Q.     And  about  eleven  years  old  ? 

A.    Yes,  sir. . 

Q.     That  she  visited  houses  of  ill-fame  in  San  Francisco  ? 

A.     she  run  too  much  with  Mr.  Fitzgerald. 

Q.     Anything  more  ? 

A.     I  left  then. 

Q.  Do  you  know  anything  about  his  punishing  or  whipping 
Horace  while  you  were  in  Europe  ? 

A.    He  whipped  us  both  every  day. 

Q.    Well,  I  want  you  to  tell  about  that  ? 

A.  Several  times;  he  told  us  every  morning  to  open  our  windows, 
and  sometimes  we  would  have  to  go  out  before — we  wouldn't  do  it 
anyhow,  and  he  would  be  in  there  looking  around,  in  his  night  shirt; 
and  one  morning  I  went  out  and  left  my  window  closed,  and  I  came 
back  to  open  it,  and  the  first  thing  I  knew  he  had  me  by  the  head. 
He  asked  me  while  he  was  beating  me,  if  I  would  ever  forget  it  again, 
and  I  told  him  no.  He  did  not  seem  satisfied  with  my  tellmg  him  that, 
but  he  kept  on  beating  me,  and  at  last,  shoved  me  into  the  room. 

Q.     How  much  did  he  whip  little  Horace  ? 

A.     I  guess  he  whipped  us  about  equal. 

Q.    He  made  an  even  thing  on  that  ? 

A.    I  guess. 

Q.    No  partiality  in  that  respect  ?  « 

A.     No,  sir;  not  that  I  know  of. 

Q.     You  felt  that  you  got  your  share  ? 

A.     I  guess  I  did. 

Q.  Were  the  things  for  which  he  inflicted  bodily  punishment, 
always  the  same  kind  of  things  as  you  mention  now  ? 

A.     No,  sir;  not  always  the  same  thing. 

Q.  I  mean  the  same  thing  in  degree,  but  not  in  kind — ^no  more 
serious  offenses  than  that  ? 

A.     No,  sir.  * 

Q.    Upon  what  occasions,  and  for  what  provocation,  would  he  use 
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to  jou  and  his  son  the  profane  and  indecent  language  that  jou  have 
mentioned  ? 

A.  While  we  were  studying,  if  we  looked  out  of  the  window,  or 
anything,  or  if  we  didn't  know  our  lesson,  or  anything  that  he  did  not 
like. 

Q.     Had  you  been  much  to  school  before  you  went  to  Europe  ? 

A.    Yes,  sir;  I  had  been  to  a  great  many  different  schools. 

Q.    What  school  do  you  go  to  now? 

A.     To  the  Oakland  Military  Academy. 

Q.     That  is  McClure's  school,  is  it  ? 

A.     Yes,  sir. 

Q.  You  say  that  Mr.  Hawes  gave  you  and  Horace  your  lessons  all 
around  ? 

A.     Yes,  sir. 

Q.  How  did  those  lessons  compare  in  length  to  the  amount  of 
studj  required  in  ordinary  schools  ? 

A.  I  suppose  about  five  or  six  times  as  long.  He  gave  us  twenty 
or  thirty  pages  to  learn. 

Q.  While  you  were  in  Paris  with  him,  did  he  take  you  out  to  see 
anything — any  places  of  amusement,  or  galleries,  or  anything  like  that? 

A.  He  hired  a  man  to  take  us  out,  and  while  he  was  there  he 
accompanied,  us,  sometimes  went  with  us.  We  did  not  get  much 
chance  to  see  anything,  because  he  soon  got  tired  out. 

Q.     You  would  haye  to  all  go  home  then  ? 

A.     Yes,  sir. 

A  Juror — Q.  The  second  time  you  left  San  Francisco,  and  made 
the  trip  to  Europe  and  back,  how  were  you  off  for  pocket  money  and 
expenses  ? 

A.  He  gave  Horace  two  dollars  and  a  half,  and  he  gave  me  a 
dollar.     I  have  got  that  dollar  yet. 

Q.     All  the  time  that  you  were  away  ? 

A.  Yes,  sir;  he  gave  us  plenty  of  sous  to  throw  away  to  the  poor 
children,  but  never  gave  us  any  to  spend,  except  that  dollar,  and  I  have 
got  that  dollar  yet. 

Mr.  Barnes — Q.  Do  you  remember  anybody  who  came  over  in  the 
steamer  with  you  from  Havre,  who  is  here  in  town  now? 

A.  Yes,  sir;  Major  McClure  and  his  aunt.  His  aunt  is  not  here, 
bub  he  is  here  himself. 

Q.     Here  in  San  Francisco  ? 

A.     Yes,  sir;  in  the  Court  room. 

Q.  Is  he  in  any  way  connected  with  the  gentleman  who  keeps  the 
school  where  you  are  ? 

A.     Yes,  sir;  he  is  his  son. 

Q.  He  came  home  with  you  and  Horace  on  the  steamer  from  Eu- 
rope? 

A.     Yes,  sir. 

Q.     During  the  time  you  were  there  at  these  lessons  you  speak  of? 

A.     Yes,  sir. 

Gross-Examination  by  Mr.  Pratt — Q.  Did  you  study  anything 
else  beside  French  while  you  were  there  ? 

A.     Latin  and  German,  while  I  was  in  Paris. 
Q.     That  was  in  Paris  ? 
A.     Yes,  sir. 
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Q.    Did  yon  study  anything  besides  French  while  you  were  at 
Cannes  ? 

A.     Yes,  sir;  French  and  Latin. 

Q.    When  did  you  have  this  German  teacher;  when  you  first  went 
to  Cannes  ? 

A.     No,  sir;  it  was  a  little  while  after  we  went  there,  sir;  I  don't 
remember  how  long  exactly. 

Q.    About  how  long,  as  near  as  you  can  judge  ? 

A.     Maybe  a  month,  or  a  little  over,  sir.     I  don't  think  I  can  re* 
member. 

Q.    Maybe  a  month,  or  a  little  oyer  ? 

A.     Or  less  than  a  month;  I  don't  know  exactly. 

Q.     How  long  did  the  teacher  remain  with  you  ? 

A.     I  think  he  remained  about  two  months,  or  a  little  less,  sir.    I 
don't  exactly  remember  the  date. 

Q.    How  long  had  this  nurse-girl  been  with  you  who  followed  you, 
and  had  the  difficulty  at  the  depot  ? 

A.     She  had  been  with  us,  I  do  not  think  quite  a  month. 

Q.    You  say  Mr.  Hawes  whipped  you  and  Horace  every  day  ? 

A.     Yes,  sir;  sometimes  he  would  not  whip  us  on  Sundays. 

Q.     He  would  whip  you  every  day,  except  Sunday  ? 

A.     Sometimes  he  would  give  us  whippings  on  Sundays. 

Q.     What  did  he  generally  whip  you  with  ? 

A.     Sometimes  with  his  hand,  sometimes  with  a  chair,  and  some- 
times wich  a  stick. 

Q.    Did  he  leave  any  marks  or  bruises  on  you  ? 

A.    Yes,  sir. 

Q.     Did  he  hurt  you  pretty  badly  sometimes. 

A.     Yes,  sir;  but  he  never  made  us  cry  though. 

Q.     Mr.  Hawes  was  very  sick  while  he  was  there,  wasn't  he  ? 

A.    At  times,  he  was. 

Q.     Was  your  German  teacher  there  at  the  time  Mr.  Hawes  had 
you  shut  up  eight  or  nine  days  ? 

A.    Yes,  sir;  he  was. 

Q.    Did  you  continue  your  studies  during  that  time  ! 

A.     No,  sir;  only  to  write  in  my  journal,  sir. 

Q.     You  went  to  the  dining-room  regularly  for  your  meals,  did 
you? 

A.    Yes,  sir. 

Q.    Was  this  the  same  room  in  which  you  slept,  where  he  kept  you 
shut  up  ? 

A.    Yes,  sir. 

Q.    Did  he  ever  come  to  your  room  during  this  confinement? 

A.     No,  sir;  not  during  the  nine  or  ten  days  I  was  shut  up. 

Q.    What  studies  are  you  pursuing  now  at  school? 

A.     I  am  studying  the  general  course  of  schools  and  academies, 
and  studying  French. 

Q.     How  many  di£ferent  branches  or  studies  does  the  course  em- 
brace ?    How  many  lessons  or  recitations  do  you  have  for  each  day  ? 

A.     About  five  or  six,  sir. 

Q.    Do  you  recollect  how  many  different  nurses  or  cooks  you  had 
while  you  were  at  Cannes  ? 

A.     No,  sir;  I  don't  exactly  remember. 

Q.     Three  or  four  ? 
A.    I  tbink  we  had  four,  sir;  I  don't  exjacUy  remember. 
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Q.     How  long  did  they  usually  stay  ? 

A.  Some  stayed  longer  than  others;  some  stayed  about  a  month, 
and  some  stayed  a  shorter  time. 

Q.     What  was  the  next  longest  time  ? 

A.     It  was  about  three  weeks,  sir. 

Q.     One  stayed  a  month  ? 

A.     Sometimes. 

Q.  And  one  stayed  three  weeks.  There  was  a  number  that  stayed 
a  month,  you  say? 

A.  I^don't  know,  sir;  I  don't  remember  exactly,  how  long  a  time 
they  stayed;  they  might  have  stayed  over  a  month;  I  don't  know  about 
that. 

Q.     Another  stayed  three  weeks  ? 

A.     Yes,  sir. 

Q.     How  long  did  the  others  stay  ? 

A.  They  stayed  different  times.  I  don't  think  they  stayed  the 
same  length  of  time. 

Q.  When  a  nurse  left,  did  Mr.  Hawes  immediately  try  to  procure 
another  one  ? 

A.     No,  sir. 

Q.  He  instructed  you  and  Horace  not  to  speak  English  at  all, 
did  he? 

A.  Yes,  sir.  On  the  first,  though,  he  told  us  we  could  talk  English 
in  the  sitting  rooms,  where  he  generally  gave  us  our  whippings.  And 
then  he  told  us  we  could  not  talk  at  all. 

Mb.  Baldwin — I  would  like  to  ask  you  one  question,  concerning  the 
time  when  you  said  Mr.  Hawes  was  violent  towards  you,  when  he 
threatened  to  cut  your  throats  ? 

A.     Yes,  sir. 

Q.  You  knew  him  very  well;  you  knew  his  disposition  very  well, 
didn't  you  ?    You  had  been  acquainted  with  him  a  long  time  ? 

A.     Yes,  sir. 

Q.  Did  he  say  that  in  such  a  manner,  that  you  feared  he  would 
put  it  into  execution  ? 

A.     Yes,  he  had  his  knife  in  his  hand,  ready  to  rise. 

Q.     Did  you  fear  that  he  would  do  so  ? 

A.  Yes,  sir;  I  was  kind  of  afraid.  I  knew  that  I  could  get  out  of 
the  way,  if  he  should  get  at  us,  because  we  were  sitting  right  by  the 
open  window. 

Q.  Do  I  understand  you  that  you  had  the  impression  that  he 
would  do  so  ? 

A.     Yes,  sir. 

Q.     You  had  that  fear  of  him  all  the  time  ? 

A.  Not  all  the  time,  sir;  I  always  watched  him.  Whenever  I 
could  see  that  he  was  getting  very  violent,  I  would  always  get  near 
where  I  could  escape. 

Q.     You  always  kept  a  loop-hole  to  creep  out  ? 

A.     Yes.  sir. 

[Here  the  Court  adjourns  till  one  o'clock,  p.  m.] 

AFTEBNOON. 

A.  T.  McClube  called  for  Contestant.     Sworn. 
Examined  by  Mb.  Babnes— Q.    Where  do  you  reside  ? 
A.     In  San  Francisco. 
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Q.     How  long  have  you  lived  here  ? 

A.    It  has  been  about  twenty  years  since  I  first  came  here.     I  have 
lived  part  of  the  time,  however,  at  Kedwood,  San  Mateo  County. 

Q.     Then  you  have  lived  at  Redwood  City  ? 

A.     Yes,  sir. 

Q.     How  much  of  the  time  ? 

A.     Twelve  years. 

Q.     From  what  year  to  what  year  ? 

A.     From  1856  to  1868. 

Q.     And  in  1868  you  came  up  here  ? 

A.     In  1868  I  went  East  and  then  came  back  here. 

Q.     When  you  resumed  practice  again  it  was  here  ? 

A.     Yes,  sir. 

Q.  You  have  been  engaged  during  that  time  in  this  State,  in  those 
places,  in  the  general  practice  of  medicine  and  surgery? 

A.    Yes,  sir. 

Q.  Did  you  know  the  late  Horace  Hawes,  deceased,  in  his  life- 
time? 

A.     I  did,  sir. 

Q.     Where  did  you  make  his  acquaintance  ? 

A.     I  made  his  acquaintance  here.     Did  you  ask  me  when  ? 

Q.     Where  and  when  ? 

A.     In  1855. 

Q.  Was  it  a  professional  acquaintance  you  made  with  him,  or 
merely  social  ? 

A.     Social  and  business  together. 

Q.     Were  you  at  any  time  his  medical  adviser  ? 

A.    Yes,  sir. 

Q.     For  what  time  and  in  what  way  ? 

A.  I  was  his  physician  shortly  after  I  became  acquainted  with  him ; 
whenever  he  was  at  Redwood  he  would  call  on  me.  I  was  his  family 
physician  there  all  the  time,  unless  they  were  some  place  else.  What 
time  they  were  there  I  was  called  upon  if  there  was  any  sickness. 

Q.  What  degree  of  intimacy  did  you  have  in  his  family  after  he 
was  married  ? 

A.     Simply  those  of  neighbor  and  physician. 

Q.  You  had  all  the  opportunities  of  knowing  him  and  his  family, 
as  a  family  doctor,  had  you  ? 

A.    Yes,  sir. 

Q.     How  late  did  your  acquaintance  with  him  continue  ? 

A.     Up  until  a  very  short  time  before  he  died. 

Q.  Besides  knowing  him  personally  and  socially,  and  in  your 
professional  capacity,  did  you  ever  have  any  opportunity  of  observing 
him  in  a  business  way,  knowing  about  his  business  operations? 

A.    Yes,  sir. 

Q.     To  what  extent  did  that  go  ? 

A.  Well,  I  lived  on  his  place  there,  when  I  first  went  to  Redwood, 
for  a  few  months  on  his  farm. 

Q.     I  did  not  catch  your  answer  ? 

A.     I  lived  on  his  farm  for  a  while. 

Q.     Which  farm  ? 

A.  Redwood  farm,  when  I  first  went  up  there,  though  that  was 
before  he  owned  it.  He  only  had  a  mortgage  on  it.  It  belonged  then 
to  William  Cary  Jones. 

Q.    He  had  a  mortgage  on  it  ? 
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A.    Yes,  sir;  I  went  under  lease  from  Mr.  Jones. 

Q.  Doctor,  during  the  time  that  you  knew  him  did  you  observe 
any  peculiarities  in  him  ? 

A.    Yes,  sir. 

Q.  And  if  you  did,  I  wish  you  would  go  on  and  state  to  the  jury 
what  they  were  ? 

A.  Well/most  of  those  peculiarities  that  I  noticed,  he  was  yeiy 
likely  on  very  trifling  occasions  to  get  into  a  terribla  passion  and  rage; 
become  perfectly  furious  without  any  apparent  cause  scarcely;  the 
most  trivial  thing  in  the  world. 

Q.  .  Now,  can  you  instance  to  the  jury — ^giye  them  some  instance  of 
that  peculiarity  ? 

A.  Well,  yes.  At  one  time,  when  the  place  was  to  be  sold  lor 
taxes,  before  he  had  foreclosed  the  mortgage,  he  requested  me  to  buy 
the  property  in  when  it  was  put  up  to  the  Sheriffs  sale  for  tales,  and 
whatever  I  did,  he  would  bind  himself  to  live  up  to.  And  I  did  so, 
and  he  repudiated  the  whole  thing,  after  writing  me  a  letter,  but  with- 
out signing  his  name  to  it.  He  wrote  a  letter  to  me  approving  what  I 
did,  but  his  name  was  not  signed  to  it,  and  he  afterwards  repudiated 
the  whole  thing,  and  got  into  a  terrible  rage,  and  said  I  had  no  right 
to  act  for  him  at  all.  That  was  one  instance.  There  were  so  many 
that  I  cannot  remember  them  all. 

Q.     Any  other  ? 

A.  Another  time,  when  he  went  to  pay  the  bills  when  his  mortgage 
was  foreclosed,  he  became  terribly  enraged,  because  he  said  the  Sheriff 
had  charged  him  too  much  fees — fiftj'  cents  too  much — and  swore  he 
would  break  him  of  his  of&ce,  and  one  thing  another  of  that  kind, 
and  became  very  much  enraged  at  it.  That  is  another  instance.  It 
was  a  very  common  occurrence  with  him  to  get  into  a  passion  about 
little  things  of  that  kind.  <» 

Q.  At  such  times,  what  was  his  language  with  regard  to  its  being 
prpfane,  or  not  ? 

A.  I  think  he  was  one  of  the  most  profane  men  that  I  ever  heard 
speak. 

Q.  During  his  married  life,  did  you  observe  any  peculiarities  in 
respect  to  his  domestic  relations  ? 

A.  I  noticed  frequently,  when  his  wife  would  come  in,  he  would 
treat  her  with  a  great  deal  of  disrespect.  His  manner  more  than  his 
language.  He  never  used  any  bad  language  about  his  wife  to  me,  or 
in  my  presence;  but  his  manner  evidently  was  very  plain  that  he  treated 
her  with  contempt,  and  he  would  cut  her  off  very  short  when  she  would 
speak.  He  would  very  frequently  contradict  her  when  she  would  be 
making  a  statement  in  regard  to  family  matters,  in  regard  to  their 
sickness,  or  something  of  that  kind.  His  manner  was  very  rude,  fre- 
quently. 

Q.     Was  there  any  other  peculiarity  that  you  noticed  about  him  ? 

A.  Well,  he  was  peculiar  in  many  respects.  I  do  not  know  that — 
the  fact  is,  almost  every  respect.  He  had  a  great  idea  of  his  self- 
importance — conceit;  thought  he  knew  more  Uian  anybody  else  on 
any  topic  that  he  pretended  to  say  anything  about. 

Q.     Did  he  ever  talk  with  you  at  all,  to  yourself  ? 

A.     Yes,  sir. 

Q.     Tell  us  what  he  said  at  such  times  ? 

A.     I  heard  him  make  such  remarks  as  these;  that  he  was  not  living 
19 
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for  the  present  time,  but  that  he  would  be  better  known  in  a  thousand 
years.  After  generations  would  know  of  him  when  the  great  men  of 
the  present  day  would  be  entirely  forgotten.  A  thousand  years  was 
about  the  period  he  used  generally  to  fix,  that  he  would  be  famous  and 
well  known     I  have  frequently  heard  him  make  such  remarks  as  that. 

Q.    Did  he  ever  talk  with  you  about  his  domestic  affairs  ? 

A.  No,  sir;  not  much,  very  Httle,  nothing  that  I  can  recall  to  my 
mind. 

Q.  Did  you  know  what  his  qualities  were  in  .respect  to  truthful- 
ness ?  Some  of  the  witnesses  here  have  been  asked  and  counsel  on 
the  other  side  have  asked  whether  he  was  not  a  mirror^  of  truth  and 
despised  anything  like  falsehood  or  anything  like  that.  Do  you  know 
what  his  habit  was  in  respect  to  truth  from  your  long  and  intimate  ac- 
quaintance with  him  ? 

A.  He  was  considered  by  those  who  knew  him  around  the  neigh- 
borhood in  which  he  lived  there — that  his  word  was  not  good  for  any- 
thing unless  it  was  written  down;  any  contract  or  bargain  he  might 
make,  unless  it  was  written  down,  no  one  would  consider  it  worth 
anything.  Any  promise  he  might  make  to  any  person  nobody  piit  any 
reliance  in  unless  it  was  put  in  black  and  white  and  his  name  signed 
to  it. 

Q.  State  whnt  your  opinion  was;  did  you  at  any  time  during  your 
attendance  upon  him  as  a  physician,  from  your  acquaintance  witJ^  him, 
form  an  idea  as  to  his  mental  condition  ? 

A.  Very  soon  after  I  became  acquainted  with  him  I  considered 
him — ^I  considered  him  wrong  in  mind  in  many  respects. 

Q.    What  led  you  to  that  conclusion  ? 

A.  The  condition  that  he  manifested  when  he  became  angry  at 
anything.  That  was  one  reason.  I  looked  upon  him  as  being  partially 
insane  for  a  long  time,  more  particularly  towards  the  latter  part  of  my 
acquaintance  with  him. 

Q.  Do  you  mean  generally  insane,  weak  of  mind,  when  you  say 
partially  you  mean  upon  some  one  topic  or  set  of  topics  ? 

A.     xes,  sir. 

Q.    What  were  those  ? 

A.  Well,  one  I  considered  was  his  extreme  views  in  regard  to 
making  and  saving  money.  Anything  that  thwarted  that  idea  he  would 
become  perfectly  furious  at,  even  if  it  were  over  small  amounts. 

Q.     Was  there  any  other  subject  ? 

A.  The  manner  in  which  he  treated  his  wife  in  my  presence,  while 
he  treated  every  other  lady  pleasantly.  I  considered  that  he  was 
wrong  in  mind  on  that  subject. 

Q.     How  did  he  treat  her  ? 

A.  He  treated  her  as  I  remarked  before,  harshly  and  with  con- 
tempt.    Contradicted  her  whenever  she  would  say  anything. 

Q.     Any  other  subject  ? 

A.  Well,  on  the  subject  of  his  fame  hereafter,  I  used  to  think  he 
was  very  wild  and  speculative. 

Cro88-Examinaiion  by  Mr.  Pbatt — Q.  When  did  your  intimate  re- 
lations with  Mr.  Hawes  and  his  family  cease  ? 

A.  There  never  was  any  cessation  of  it,  especially  during  the  time 
of  my  residence  there.  I  used  to  see  them  frequently  as  neighbors, 
and  frequently  as  physician. 

Q.     That  was  from  1856  to  1868  ? 
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A.     Yes,  sir. 

Q.  During  all  of  that  time  your  relation  to  Mr.  Hawes  and  his 
family  were  such  as  you  have  described,  and  continued  up  to  1868, 
when  you  went  away  from  there? 

A.    Yes,  sir. 

Q.  You  formed  the  opinion  that  he  was  insane,  or  that  he  was 
wrong  in  his  mind,  very  soon  after  you  first  knew  him  ? 

A.     Yes,  sir. 

Q.    What  led  you  to  that  opinion  then  ? 

A.  These  peculiarities  that  I  have  mentioned  of  his  passion  and 
furyj  without  any  provocation  whatever — the  particular  thing. 

Q.  Doctor,  is  it  not  perfectly  consistent  with  a  sane  mind,  that  a 
man  of  a  bitter  and  vindictive  disposition  and  temperament,  should 
get  very  much  excited,  and  be  thrown  into  a  passion  when  opposed 
or  thwarted  in  anything  ? 

A.  Well,  a  person  may  get  excited,  and  in  a  passion,  it  is  true, 
without  being  considered  wrong  in  mind,  but  when  it  is  persistently 
followed  up,  increases  upon  him,  and  leads  to  such  furious  conduct  as 
I  have  very  frequently  seen  him  manifest  for  the  merest  trifles,  I  con- 
sider that  man  has  an  unbalanced  mind. 

Q.  If  a  man  is  of  that  violent  temper  and  ungovernable  passions, 
and  indulges  in  these  fits  of  passion,  from  time  to  time,  does  not  make 
any  e£fort  to  control  himself,  would  not  the  natural  effect  of  that  be, 
that  the  passion  would  grow  upon  him  as  time  elapsed,  and  he  natur- 
ally grow  more  violent  and  more  excitable,  necessarily  ? 

A.  Yes,  sir,  when  it  is  uncontrolled,  and  left  without  any  check 
upon  it  whatever,  it  is  very  apt  to  be  the  case  certainly. 

Q.  That  is  consistent  with  general  sanity  of  mind,  is  it  not — ^gen- 
eral soundness  of  intellect  ? 

A.  Well,  I  do  not  consider  it  so.  I  think  it  becomes  a  disease,  a 
derangement  of  the  intellect  or  the  powers  of  the  mind.  Very  fre- 
quently such  cases  occur,  and  always  need  watching  and  examining 
with  care,  as  his  case  was  one  of  that  kind. 

Q.  Do  you  make  any  distinction  between  emotional  insanity, 
emotional  disturbances,  and  intellectual  disturbances  ? 

A.  Of  course  there  is  a  difference,  but  yet  each  of  them  might  be 
a  disease. 

Q.  Is  not  all  you  have  said  about  Mr.  Hawes  getting  in  these  ter- 
rible passions  at  what  you  call  trivialities  simply,  a  disturbance  of  the 
emotion  and  emotional  disturbances  or  derangement,  or  may  that  not 
exist  without  any  intellectual  disturbances  whatever  ? 

A.  A  person  may  be  insane  on  one  subject,  and  their  mind  be  very 
bright  on  another.  I  consider  that  in  those  cases  he  manifested  a  good 
deal  of  insanity,  monomania. 

Q.  That  is  not  an  answer  to  the  question.  You  say  that  he  be- 
came furious,  excited,  thrown  into  a  terrible  passion  upon  mere  matters 
of  triviality  ? 

A.     Yes,  sir. 

Q.  Might  that  not  be  the  case  and  still  there  be  no  disturbance  of 
the  intellectual  faculties,  but  only  of  the  emotional  ? 

A.     Certainly. 

Q.  Did  you  ever  know  Mr.  Hawes  to  manifest  symptoms  of  what 
we  call  insanity,  on  any  other  subjects  than  those  already  described  ? 

A.  On  the  subject  of  taking  medicine,  I  used  to  consider  that  h^ 
was  peculiar,  and  I  at  first  did  not  pay  much  atteu^ioii  \a  \\>«   ^Y\^<^%3^ 
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time  I  ever  prescribed  for  him  I  ordered  him  some  blue-pill,  and  he 
would  not  take  the  blue-pill  unless  I  would  get  the  pot  and  take  the 
medicine  out,  and  he  would  see  me  take  it  out  and  weigh  it  out,  for 
fear  there  would  be  poison  in  it. 

Q.     When  was  that  ? 

A.  That  was  probably  in  1857 — '66  or  '57.  Afterwards  when  I 
would  prescribe  for  him  he  would  not  allow  the  druggist  in  Redwood 
City  to  put  it  up  for  fear  he  would  get  the  wrong  medicine,  but  he 
would  bring  it  to  Mr.  Widber,  here  in  San  Francisco.  He  would  not 
allow  any  one  else  to  put  up  his  prescriptions,  at  that  time.  I  offered 
to  get  his  medicine  put  up,  and  he  would  not  permit  it.  He  wanted  to 
have  it  put  up  himself,  by  these  druggists  here. 

Q.  Now,  Doctor,  is  not  all  that  perfectly  consistent  with  undis- 
turbed intellectual  faculties,  coupled  by  an  extreme  degree  of  caution 
and  care? 

A.  Carried  to  that  extent,  I  should  consider  a  man  a  little  insane 
on  that  subject. 

Q.  You  would  consider  a  man  who  manifested  that  degree  of  care 
in  having  prescriptions  prepared,  insane  on  the  subject  of  medicine  ? 

A.  So  far  as  that  act  is  concerned,  yes,  sir;  by  such  actions  I 
consider  he  manifested  a  degree  of  insanity. 

Q.    He  was  insane  so  far  as  that  particular  act  was  concerned  ? 

A.    Yes,  sir. 

Q.  But  at  the  same  time  there  might  be  no  disturbance  of  the 
intellectual  faculties  generally.    His  judgment  might  be  unimpaired  ? 

A.     His  mind  might  be  very  brilliant  in  other  respects,  certainly. 

Q.  Can  you  state  another  instance,  or  those  instances  from  which 
you  inferred  that  Mr.  Hawes  was  insane  on  some  other  subject  ? 

A.     Well,  I  do  not  think  of  any  just  at  the  present  time. 

Q.  Let  me  ask  you  this,  Doctor,  in  regard  to  insanity;  do  you 
consider  the  existence  of  a  deluded  opinion,  the  most  absurd,  I  don't 
care  how  absurd  it  is,  the  most  absurd  delusion  in  the  world,  standing 
alone,  without  knowing  anything  about  the  causes  which  have  produced 
ity  any  evidence  of  insanity  or  unsoundness  of  mind  ? 

A.    Yes,  sir. 

Q. '  You  would  undertake  to  say  then,  if  you  were  called  to  see  a 
patient  for  the  £rst  time,  and  you  found  that  person  asserting  that  he 
was  Jesus  Christ,  upon  tiiat  fact  alone,  you  would  pronounce  him  a 
monomaniac  ? 

A.     If  he  seemed  to  be  sincere  in  the  idea  I  should. 

Q.    If  he  seemed  to  be  sincere  in  the  idea  ? 

A.    I  should,  certainly. 

Q.    You  would  pronounce  him  insane  upon  that  subject  ? 

A.    Yes,  sir. 

Q.  From  the  mere  fact  of  his  asserting  that  he  was  Jesus  Christ, 
and  believing  it  ? 

A.     I  should;  yes,  sir. 

Q.  Then  I  understand  that  you  do  not  take  into  account  at  all  in 
determining  a  man's  sanity  or  insanity,  the  causes  which  have  produced 
the  deluded  opinion  ? 

A.  It  is  very  seldom  that  you  can  find  out  what  the  causes  are. 
Very  frequently  you  cannot  ascertain  the  causes  at  all,  because  the  man 
is  not  able  himself  to  give  an  opinion  by  which  you  'can  gain  any  in- 
formation.    He  makes  the  assertion  without  cause. 

Q.    Let  me  ask  you,  Doctor,  to  answer  that  question.    Do  you 
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take  into  account  at  all  the  causes  which  have  led  to  this  deluded 
opinion  which  a  man  entertains,  for  the  purpose  of  determining  his 
sanity  or  insanity. 

A.  Of  course  you  take  all  the  surroundings  of  the  case  you  can 
get.  The  conclusion  is  evident  that  the  man  is  insane  on  that  subject 
at  any  rate,  no  matter  what  the  cause  is,  if  you  ascertain  that — 

Q.  But  let  me  ask  you  again.  Suppose  that  in  this  age  of  general 
information  and  historical  light,  you  should  find  a  man  intelligent  and 
educated,  who  should  insist  upon  it  that 'the  Duke  of  Wellington  was 
ca|)tured  on  the  field  of  Waterloo,  and  that  he  died  on  the  island  of 
St.  Helena,  instead  of  Napoleon  the  Great,  would  you  pronounce  that 
evidence  of  insanity  ? 

A.  If  he  seemed  to  be  sincere  and  persistent  in  it.  I  should  think 
so;  yes,  sir.  I  should  think  he  was  insane  on  that  subject.  It  would 
be  a  matter  of  delusion. 

.  Q.  Suppose  instead  of  being  a  man  of  intelligence  and  discretion 
he  was  destitute  of  education,  would  you  then  attribute  his  conclusion 
in  that  respect  to  any  other  fact  ? 

A.  Of  course  in  investigating  the  case,  if  he  had  had  no  means  of 
knowing  anything  about  history,  and  if  he  had  been  told  this  thing 
and  had  do  means  of  ascertaining  its  truth,  it  would  be  a  different 
thing  altogether. 

Q.  Then  you  would  not  pronounce  him  insane  merely  because  he 
entertained  a  deluded  opinion  unless  you  had  the  knowledge  of  the 
modes  of  causation  of  that  opinion  ? 

A.  Certainly,  of  course — ^just  as  I  have  told  you;  if  he  had  had 
no  other  means  of  information  and  had  been  told  so  and  he  had  no 
way  to  know  differently,  I  would  think,  of  course,  that  he  would  not 
be  insane;  that  he  might  be  laboring  under  a  delusion. 

Q.  Take  the  case  of  Joseph  Smith,  the  celebrated  Mormon  prophet, 
assuming  that  he  believed,  as  we  all  suppose  that  he  did,  in  perfect 
sincerity,  that  he  was  the  prophet  of  the  Almighty,  do  you  think  that 
deluded  opinion  of  his  consistent  with  perfect  sanity  or  soundness  of 
mind? 

A.  I  always  considered  that  as  a  matter  of  speculation  with  him 
more  than  anything  else. 

Q.  Then  before  you  would  pronounce  him  insane  for  entertaining 
such  an  opinion,  you  would  ascertain  the  modes  of  causation  of  the 
opinion,  should  you? 

A.  I  should  try  to  ascertain  whether  he  believed  it  himself.  A 
man  may  make  an  assertion  without  really  believing  it  himself. 

Q.    Exactly;  but  assume  that  he  believed  it  in  all  sincerity  ? 

A.    I  should  think  he  was  insane  on  that  subject. 

Q.  You  would  not  stop  to  make  any  inquiries  at  all  as  to  what  led 
him  to  that  bdief,  but  would  pronounce  him  insane  on  that  subject? 

A.  I  should  of  course  inquire  into  all  the  facts  of  the  case  before 
I  should  give  an  opinion,  Mr.  Pratt. 

Q.  Now,  let  me  come  back  again  to  the  first  question,  which  you 
answered  in  the  negative.  Suppose  that  I  assert  I  am  Jesus  Christ; 
you  would  pronounce  me  insane  on  that  subject  without  making  any 
inquiry  as  to  what  had  led  me  to  that  conclusion? 

A.    I  should  try  to  find  out  what  was  the  matter  vnth  you,  of  course. 

Q.  Then  you  would  {ake  into  account,  in  determining  my  sanity 
or  insanity,  the  grounds  and  reasons  of  my  belief  ? 

A.     Always;  in  every  case. 
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Q.  Was  there  any  other  circumstance  or  occurrence  than  those 
yon  have  now  stated,  which  led  you  to  believe  that  Mr.  Hawes  was 
partially  insane  ? 

A.    Yes,  sir. 

Q.     State  another,  Doctor. 

A.  Well,  he  was  very  frequently  speaking  of  his  Mont  Eagle  Uni- 
versity, and  tixe  Chamber  of  Industry,  and  one  thing  and  another  of 
that  Und. 

Q.  When  did  you  first  hear  him  speak  of  either  of  those  institu- 
tions? 

A.  I  think  in  1858,  if  I  remember  right.  I  have  heard  him  sug- 
gest those  things  long  before  that. 

Q.    Long  before  1868  ? 

A.     Yes,  sir. 

Q.    As  far  back  as  1866  ? 

A.    No,  sir. 

Q.     1867? 

A.     Did  I  say  1868  ?    I  meant  1868;  that  is  what  I  meant. 

Q.  Fix  it  as  near  as  you  can.  Doctor,  the  first  time  you  ever  heard 
him  allude  to  those  institutions,  or  about  his  desire  and  disposition  to 
establish  any  public  institutions — ^benevolent,  educational,  or  anything 
else.     When  did  he  first  mention  that  subject  to  you  ? 

A.  I  cannot  remember  when  he  first  mentioned  it.  He  used  to  be 
connected  with  it  all  the  time,  talking  about  such  things  as  that  to  me. 
At  least  very  frequently  talked  about  such  things;  asked  my  advice  and 
opinion  about  those  things.  He  pointed  out  to  me  this  Mont  Eagle, 
wnere  he  was  going  to  put  his  institution  of  learning  that  would  be  so 
great  a  thing. 

Q.   .  This  occurred  prior  to  1868  ? 

A.     I  believe  so. 

Q.     As  early  as  1867  ? 

A.    I  think  so;  maybe  earlier  than  thai 

Q.    You  recollect  the  time  when  he  was  last  in  the  State  Senate  ? 

A.    Yes,  sir. 

Q.  With  respect  to  that,  was  it  before,  or  after,  or  during  that 
time? 

A.    It  was  since  that  time. 

Q.     Prior  to  1868? 

A.    Yes,  sir. 

Q.    That  is  as  near  as  you  can  fix  the  date  ? 

A.    Yes,  sir;  that  is  as  near  as  I  can  fix  the  date. 

Q.  Now,  let  me  ask  you,  Doctor,  what  there  w8b  in  any  of  these 
acts,  or  any  of  these  burstisof  passion  on  the  part  of  Mr.  Hawes,  which 
was  not  perfectly  consist<Bnt  with  a  well-balanced  and  sound  mind  at 
all  times,  except  while  the  momentary  passion  lasted  ?*  Are  the  two 
things  entirely  consistent  ?   May  they  exist,  I  mean  to  say  ? 

A.  There  are  times  that  men  may  manifest  a  great  deal  of  passion 
and  fury,  and  then  regret  it  afterwards,  and  come  to  his  calmer  mind, 
and  be  perfectly  sound  again.  Of  course,  there  is  no  doubt  about 
that. 

Q.  How  long  did  these  bursts  of  passion,  so  far  as  your  observa- 
tion extended,  last  with  Mr.  Hawes  ? 

A.    At  any  one  period  ? 

Q.    Yes,  sir. 
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A.  Tbey  generally  lasted  until  he  had  exhausted  himself,  and  the 
English  language,  and  whatever  else  was  about — his  audience  and 
things  generally.  As  a  general  thing,  they  left  him,  and  would  go 
away,  and  would  let  him  scold  it  out. 

Q.  And  when  the  burst  of  passion  had  in  a  manner  exhausted  him, 
he  would  subside  and  become  in  a  manner  calm  and  rational  again  ? 

A.  It  very  frequently  wound  up  with  a  headache,  or  something  of 
that  kind,  he  became  so  exhaustsd. 

Q.     But  after  that,  he  appeared  like  other  men  again  ? 

A.  Certainly,  there  are  lucid  intervals.  As  a  general  thing,  he 
was  a  man  of  extraordinary  sense. 

Q.     What  is  that,  Doctor? 

A.  I  considered  him  of  extraordinary  sense  and  ability  as  a  general 
thing,  aside  from  this. 

Q .  Was  not  he  a  man  of  £ne  judgment  and  discretion,  except  when 
laboring  under  these  temporary  passions? 

A.  Well,  he  always  had  his  peculiarities  different  from  most  men 
on  a  great  many  subjects. 

Q.  But,  aside  from  these  peculiarities  which  you  have  detailed, 
and  these  bursts  of  passion,  was  not  he  a  man  generally  of  keen  judg- 
ment, a  man  of  sagacity  ? 

A.     On  some  subjects. 

Q.     Was  not  he  on  most  all  subjects  ? 

A.  He  generally  carried  most  all  subjects  and  statements  that  he 
had  anything  to  do  with. 

Q.     He  was  a  man  o^  extreme  vanity  and  egotism,  was  he  not? 

A.     Yes,  sir. 

Q.  So  far  as  your  observation  extended,  he  never  made  any  effort 
to  control  his  passion  ? 

A.     No,  sir. 

Q.     He  was  vindictive  in  his  temperament,  wasn't  he  ? 

A.     Yes,  sir. 

Q.  And  generally,  when  anything  thwarted  any  of  his  plans  or 
agreement,  or  he  made  them  any  opposition,  he  gave  away  to  these 
uncontrollable  bursts  of  passion  and  excitement  ? 

A.     Yes,  sir. 

Mb.  Baldwin — Q.  I  wish  to  ask  the  Doctor.  You  stated  that  he  got 
very  angry  for  trivial  causes  ? 

A.     Yes,  sir. 

Q.  Has  your  observation  been  that  men  get  angry — that  the 
violence  of  their  anger  is  proportionate  to  the  violence  of  the  cause  ? 
Don't  men  get  angry  for  trivial  causes,  as  they  do  for  great  causes  ? 

A.  As  far  as  this  case  is  concerned  he  frequently  got  very  angry 
and  furious  at  such  things,  that  scarcely  any  other  person  would  notice 
at  all. 

Q.  Is  it  not  a  characteristic,  that  men  get  more  angry  at  trivial 
causes  than  they  do  at  great  causes  ?  The  less  cause  there  is,  the  more 
angry  they  do  get  if  they  do  get  angry  ? 

A.  Well,  I  don't  know;  I  don't  see  the  point  to  your  question; 
I  don't  understand  what  you  mean;  what  is  the  idea,  explain  it  again? 

Q.     Your  reason  was  that  he  got  angry  at  very  trivial  causes? 

A.     Yes,  sir. 

Q.     Very  angry  at  trivial  causes  ? 

A.     Yes,  sir. 
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Q.  I  ask  if  men  aire  not  as  liable  to  get  very  angiy  at  trifling  causes 
as  they  do  over  great  causes  ? 

A.    I  don't  consider  a  man  of  well  balanced  mind — 

Q.  That  is  not  answering  the  question.  You  have  already  testified 
Concerning  your  knowledge  of  the  man.  Have  you,  Doctor,  seen  men 
get  exceemngly  angiy  at  trivial  causes,  and  sometimes  very  cool  under 
p^reat  provocation.  As  a  general  characteristic  then,  your  observation 
IS  that  the  violence  of  the  anger  is  generally  proportionate  to  the  mag- 
nitude of  the  cause  of  the  anger  ? 

A.  I  do  not  know  that  I  have  ever  observed  particularly  about  that; 
my  general  view  would  be  that  the  greater  the  provocation,  of  course 
the  greater  the  exhibition  of  anger  should  be. 

Q.    That  is  your  idea  ? 

A.    Yes,  sir. 

O.  A.  SmTBTLEFF  callcdT  for  Contestant.     Sworn. 

Examined  by  Mb.  Babnes — Q.     What  is  your  occupation  ? 

A.    Physician  and  surgeon. 

Q.    How  long  have  you  been  engaged  in  its  practice  ? 

A.    Some  twenty-five  years;  between  twenty  and  twenty-five  years. 

Q.  Have  you  devoted  yourself  to  any  particular  branch  of  your 
profession  ? 

A.    I  have. 

Q.    What  is  that. 

A.  To  the  care  of  the  insane,  more  particularly  than  any  other 
specialily. 

Q.  With  what  institutions,  if  any,  providing  for  that  class  of 
unfortunates,  have  you  been  connected  ? 

A.  I  have  been  connected  with  the  Insane  Asylum  of  the  State  of 
California  for  ten  years;  between  six  and  seven  years  as  its  Superin- 
tendent. I  was  never  connected  with  any  other  institution  for  the 
insane. 

Q.    What  is  your  present  connection  with  it  ? 

A.  I  am  the  Superintendent  of  the  Asylum — Medical  Superin- 
tendent. 

Q.  What  do  you  understand.  Doctor,  by  the  term  "  insane  ?  "  Is 
it  a  generic  term  that  covers  all  classes  of  mental  derangement,  or  is 
it  a  specific  term  referring  only  to  a  class  of  things  ? 

A.  It  is  a  generic  term.  I  understand  the  term  "insane "to 
mean  a  person  of  unsound  mind.  I  do  not  know  that  I  could  give  a 
concise  and  comprehensive  definition.  There  never  has  been  one 
given  which  would  cover  every  condition  of  mental  unsoundness. 

Q.    What  do  you  understand  by  the  term,  **  a  monomaniac  ?  " 

A.  It  is  an  insanity  upon  some  one  or  more  particular  points  or 
things;  or,  it  is  insanity  expressing  itself  more  prominently  upon  some 
points  than  upon  others. 

Q.  Assuming  that  a  man's  mind  is  unsound  upon  one  topic,  or  set 
of  cognate  and  kindred  topics,  as,  for  instance,  suppose  a  man  to  be 
insane  upon  the  subject  of  a  child  or  wife;  is  that  delusion  necessarily 
accompanied  by  general  mental  unsoundness  on  other  topics  ? 

A.     It  is  not  necessarily. 

Q.  May  an  entire  mental  delusion  upon  one  subject  exist  in  the 
mind  of  a  person,  in  a  man  of  unsound  mind,  with  perfect  soundness 
and  discretion  and  judgment  on  other  topics  ? 

A.    It  may,  apparently. 
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Q.     How  is  it  usually  ? 

A.  Such  is  frequently  the  case;  but  I  don't  mean  to  say  that  the 
mind  would  be  entirely  sound  upon  all  other  topics.  Many  topics  might 
have  such  a  connection  with  the  subject  of  a  man's  delusion,  as  to  aTOct 
his  judgment  upon  those  topics  upon  which  he  did  not  appear  to  be 
insane;  because  the  delusion  is  an  idea,  an  insane  delusion,  and  holds 
the  mind  subordinate  to  it. 

Q.  You  heard  the  case  put  here  by  Judge  Pratt  to  the  last  witness, 
of  the  man  who  entertained  a  sincere  belief  that  he  was  Jesi^s  Christ. 
Now,  might  not  a  man  entertain  an  opinion,  a  sincere  opinion  of  that 
sort,  so  at  variance  with  and  opposed  to  and  shocking  to  all  our  notions, 
and  yet  he,  upon  other  subjecte  or  topics,  of  comparatively  sound  mind 
— ^able,  for  instance,  to  transact  the  ordinary  affairs  of  life,  able  to  buy 
and  sell,  and  to  do  business  of  a  general  nature  not  particularly  con- 
nected with  that  idea  ? 

A.     Yes,  sir. 

Q.  Would  you  then  be  governed  by  your  judgment  as  to  the  men- 
tal condition  of  the  man  who  labored  under  such  a  delusion  as  that  he 
was  the  Savior  of  mankind — would  you  be  governed  by  a  consideration 
of  that  effect,  or  would  your  opinion  as  to  his  condition  be  changed,  if 
it  appeared  in  connection  with  his  having  this  idea  that  he  was  able  to 
transact  the  ordinary  affairs  of  life  ?  In  other  words,  what  effect  upon 
your  judgment  as  to  the  man's  sanity  or  insanity  would  be  produced 
by  the  added  circumstance  that  he  was  able  to  transact  the  ordinary 
busin^lss  of  life  ? 

A.  Well,  if  I  learned  that  he  was  able  to  transact  the  ordinary 
business  of  life,  and  appeared  a  sane  man  in  doing  so,  I  would  consider 
his  insanity  but  as  existing  on  one  subject  only,  or  consider  him  a 
monbmaniac,  as  the  term  is  commonly  used. 

Q.  Is  it  not  often  the  case,  and  have  you  not  found  it  to  be  often 
the  case  that  where  a  man  is  afflicted  with  an  insane  delusion  upon  one 
subject,  or  set  of  cognate  subjects,  that  that  delusion  is  accompanied 
by  other  marked  eccentricities  ? 

A.     It  most  generally  is. 

Q.  In  other  words,  where  you  find  a  man  to  be  a  monomaniac, 
actually  deranged  upon  one  subject  or  set  of  subjects,  you  find  almost 
always  something  peculiar  in  his  mode  of  thinking  and  acting  on  almost 
every  subject,  don't  you  ? 

A.  I  have  very  seldom  found  a  man  insane  or  manifestly  insane 
upon  one  subject  alone  and  possessing  <iio  eccentricities  or  peculiarities 
upon  other  subjects.  At  the  same  time,  I  don't  say  that  that  mono- 
mania would  manifest  itself  in  the  ordinary  business  of  life.    * 

Q.  To  what  extent  do  you  find  in  your  experience  that  self-exalta- 
tion and  undue  and  inordinate  pride  of  self  is  a  cliaracteristio  of  in- 
sanity ? 

A.     What  proportion  of  cases  ? 

Q.  Yes;  you  often  find  such  cases  among  insane  people.  Is  that 
one  of  the  common  forms  of  insanity  ? 

A.  Yes,  sir;  it  is  a  common  symptom  in  various  forms  of  insanity. 
I  should  say  that  that  was  the  case  in  twenty-five  per  cent,  of  the  caseSy 
at  least. 

Q.  To  what  extent  in  forming  a  judgment  as  to  the  mental  condi- 
tion, the  state  of  soimdness  or  unsoundness  of  mind,  does  the  fact  of 
extreme  and  unreasonable  irritability,  extreme  passion  and  violence  of 
temper,  caused  by  the  most  trivial  or  unimportant  objects — how  far 
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does  that  figure  as  an  element  in  estimating  whether  a  man  is  of  un- 
sound mind  or  not  ? 

A.  Well,  it  depends  on  the  control  that  he  exercises  over  that 
irritability.     That  of  itself,  I  don't  think  enters  into  it. 

Q.  Suppose  you  had  a  case  like  this:  A  man  who,  whenever  con- 
tradicted, no  matter  upon  what  subject,  flying  into  a  most  violent  pas- 
sion, using  the  most  profane  language,  and  asserting  that  a  man  was 
his  enemy  because  he  contradicted  him.  Take,  for  instance,  a  case 
like  this:  A  man  is  accosted  by  another  and  says  to  him,  ''Good  morn- 
ing, sir;"  and  the  other  replies,  "Good  morning;  it  is  a  fine  day;"  "No," 
says  the  man,  "it  is  raining;"  says  the  other,  "No,  sir;  I  don't  think 
it  is  raining."  Upon  that  he  flies  into  a  violent  passion  and  denounces 
the  man  who  differs  from  him  on  the  subject  of  the  weather  as  an  in- 
fernal scoundrel,  and  a  man  who  ought  to  be  in  the  State  prison;  and 
that  is  the  rule  of  his  life — what  would  you  say  then. 

Mb.  Pratt — I  propose  to  object  to  that  question.  I  am  not  certain 
whether,  under  the  rule,  counsel  can  state  an  hypothetical  case  at  all 
or  not. 

Mb.  Babnes — ^I  would  recommend  the  counsel  before  he  makes  his 
objection,  to  inform  himself  upon  the  law. 

Mb.  Pbatt — There  is  a  conflict  of  authority  upon  the  question. 

Mb.  Babnes — There  is  no  conflict  whatever. 

Mb.  Pbatt — He  can  state  an  hypothetical  case,  and  take  the  opinion 
of  the  expert  upon  it,  but  it  must  be  an  hypothetical  case  which  comes 
within  the  general  range  of  the  testimony  which  has  been  elicfted  on 
the  trial.  It  is  not  competent  for  him  to  state  a  case  which  is  not  at 
all  cognate  to  any  matter  before  the  jury,  and  ask  the  opinion  of  the 
expert  upon  it. 

Mb.  Babnes — [After  argument.]  I  will  alter  the  question — Q.  How 
faf  would  that  conduct  influence  you  in  determining  the  question  of  his 
soundness  of  mind,  though  upon  ordinary  matters,  where  uncontra- 
dicted, he  transacted  business  as  men  usually  do;  in  other  words,  how 
far  is  extreme  irascibility  and  irritability  an  element  of  consideration 
in  insane  cases  ? 

A.  It  is  a  very  common  symptom  of  insanity,  and  it  would  go 
somewhat  to  corroborate  the  insane  condition  of  the  person,  where 
those  more  prominent  symptoms  presented  themselves — I  said  that  this 
unreasonable  irascibility  is  a  common  symptom  of  insanity,  and  such 
conduct  would  be  corroborative  of  the  insanity  if  the  individual  also 
exhibited  it,  taken  in  connectioB  with  other  more  prominent  and  decided 
symptoms  of  insanity.  I  don't  wish  to  interrupt  you,  but  I  should 
state  further  in  regard  to  that  irritability  of  temper,  it  would  weigh 
vastly  more  if  the  person  had  changed  in  his  disposition.  If  that  iras- 
cibility had  been  a  recent  thing,  and  co-existent  in  time  with  other  in- 
sane acts,  it  would  have  considerable  weight;  but  if  it  was  the  natural 
habit  of  the  man  from  childhood  up,  and  at  the  period  when  he  was 
unquestionably  of  sane  mind,  it  woidd  weigh  much  less,  and  scarcely 
weigh  anything. 

Q.  To  what  extent  in  insane  cases  does  the  element  of  suspicion 
of  others,  the  fear  of  assassination,  fear  of  poisoning  enter  ?  To  what 
extent  is  that  an  element  in  ordinary  cases  ? 

A.  Well,  I  must  speak  from  my  recollection;  it  is  a  mere  judg- 
ment. I  shoHld  say  at  least  fifteen  per  cent,  of  all  the  cases  we  have. 
I  speak  from  judgment,  not  from  actual  statistics. 
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Q.     Suppose  a  case  like  this,  Doctor^  given  a  man  of  good  natural 
powers,  developed^  by  education  and  trained  to  one  of  the  learned  pro- 
fessions, who  has  made  himself  distinguished  in  public  life  by  being 
the  author  of  measures  of  admitted  public  usefulness;  in  private  life,  a 
careful,  shrewd,  and  almost  penurious  man,  who  has  a  wife,  who, 
through  all  the  years  of  their  connection,  has  been  a  faithful,  constant, 
affectionate  companion  and  helpmate,  enjoying  the  respect  and  esteem  of 
every  person  with  whom  she  is  brought  in  contact,  of  entirely  blame- 
less life  in  every  respect;  that  after  they  have  enjoyed  a  pleasant  and 
agreeable  married  life  for  some  years,  there  is  developed  in  him  a  dis- 
position, and  he  evinces  frequently  with  increasing  force  a  causeless 
suspicion  and   jealousy  and  hatred  of  her,  manifesting  itself  by  an 
extreme  and  continued  rudeness  toward  herself  at  home  and  abroad, 
no  matter  who  was  present,  or  under  whatever  circumstances,  mani- 
festing itself  by  unfounded  and  unreasonable  accusations  against  her 
chastity,  declaring  to  many  persons  that  she  had  been  guilty  of  acts  of 
the  grossest  licentiousness  and  immorality,  that  she  was  in  the  habit  of 
visiting  houses  of  assignation  and  keeping  the  lowest  and  basest  com- 
pany, accusing  her  with  continued  illicit  intercourse  with  a  clergyman 
whose  character,  like  hers,  was  above  every  suspicion,  and  with  whom 
at  the  same  time  the  man  himself  was  on  intimate  and  friendly  terms; 
accusing  her  again  and  again  of  illicit  intercourse  with  a  gentleman 
above  all  suspicion,  and  who  was,  at  the  very  time  when  he  made  these 
accusations,  his  bosom  friend;  accusing  her  without  foundation  in  fact 
of  being  a  thief  and  a  liar,  of  teaching  her  children  and  his  to  lie  and 
to  steal,  of  corrupting  his  children  so  that  their  future  life  was  entirely 
impaired,  and  their  possibility  of  future  usefulness  destroyed;  accusing 
her  to  many  persons  he  talked  with  of  having  a  deliberate  and  willful 
purpose  to  take  his  life;  of   having  three  times  administered  poison  to 
him  for  that  purpose;  expressing  a  constant  dread  that  she  woiUd 
Either  assassinate  him  or  take  him  out  of  the  world  by  poison;  refusing 
on  that  account  to  allow  her  to  sleep  in  the  house  where  he  slept, 
to  touch   many  thing   that  he   was   required  to   handle,    and  going 
to  that  extent  that  when  she  came  into  the  room  where  he  was, 
he  has  his  medicines  and  his  food  and  the  articles  about  him  that 
were  susceptible  of  being  tampered  with,  poured  out  of  the  window, 
burnt  up  or  destroyed,  on  account  of  his  apprehensions  concerning 
her.       Suppose    that    he,    acting    upon    these    delusions,    believing 
them  to  be  true,  goes  to  the  public  authorities  of  the  city  where  he  has 
lived,  and  requires  the  services  of  policemen  and  detectives  to  ferret 
out  the  crimes  of  which  his  wife  has  been  guilty,  including  her  illicit 
commerce  with  those  men  and  her  conspiracies  to  take  his  life;  that  he, 
upon  the  recommendation  of  a  public  officer,  employs  one,  two,  three 
different  detectives  here,  and  when  each  one  of  those  men,  as  well  as 
all  others  with  whom  he  converses,  say  to  him  that  there  is  no  founda- 
tion whatever  for  these  statements,  he  turns  upon  them  in  a  passion 
and  rage,  and  says  that  they  are  in  league  with  his  wife  for  the  purpose  of 
accomplishing  these  same  results.    Suppose  in  addition  to  that,  that  fre- 
quently when  his  wife's  name  is  mentioned  to  him  he  charges  her  with 
some  or  all  of  these  crimes;  he  exhibits  the  utmost  irascibility  of  temper 
and  vindictiveness,  his  whole  expression  of  face  and  manner  changing 
from  calmness  to  excitability  and  the  utmost  rage,  using,  with  respect 
to  her,  indecent  and  vulgar  language,  which  he  was  not  in  the  habit  of 
using  under  ordinary  circumstances  or  in  connection  with  other  per- 
sons or  other  transactions  of  life.     Suppose  that  by  reason,  ot  Vsx^l^'wt 
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of  her  lie  deprives  himself  of  necessary  food  in  his  own  house  and  al- 
most starves  himself  and  declares  himself  to  be  in  a  starving  condition, 
though  a  man  of  large  wealth  and  able  to  surround  himself  with  the 
comforts  of  life  for  his  declining  years  and  last  sickness;  deprives  him- 
self of  most  of  the  comforts  of  home  because  he  is  afraid  of  her  poison* 
ing  him  or  putting  him  out  of  the  way;  solicits  the  bounty  and  the 
charity  of  the  neighbors  among  whom  he  lives,  and  they  in  a  meas- 
ure for  this  reason  supply  him  with  food  and  subsistence.  Add  to  that, 
that  during  this  long-continued  sickness  he  is  often  found  wanting  in 
ordinary  modesty  and  decency,  that  he  is  regardless  of  the  decencies 
of  his  person  or  decencies  of  language,  and  has  to  be  frequently  re- 
minded and  controlled  in  both  these  respects.  Add  to  this  an  habitual, 
insufferable,  indecent,  improper  manner  and  demeanor  towards  his 
wife -whenever  she  presents  herself  to  him.  Add  to  this  the  delusion, 
absolute  and  without  the  slightest  foundation  of  any  sort  or  descrip- 
tion, a  delusion  on  his  part  that  his  wife  is  the  mother  of  her  reputed 
niece,  and  repeatedly  asserting  that,  and  when  pressed  for  a  reason, 
arguing  at  length  and  with  considerable  shrewdness  that  she  must  be 
the  mother  of  her  niece  because  she  displays  so  much  affection  for  her, 
and  rests  satisfied  that  his  wife  is  the  mother  of  her  niece  simply  be- 
cause she  shows  affection  for  her.  Add  to  this  that  in  accusing  his 
wife  of  these  associations  with  gentlemen  who  are  above  all  suspicion, 
he  accuses  one  of  them  of  being  the  father  of  his  only  daughter,  a 
daughter  toward  whom  he  exhibited  under  ordinary  circumstances  ex- 
treme affection,  of  whom  he  is  particularly  fond  and  particularly  proud, 
but  also  when  speaking  of  her  in  connection  with  his  wife  accusing  a 
gentleman  who  was  above  suspicion  and  one  of  his  bosom  friends  for 
long  years  of  being  the  father  of  that  child;  that  this  hatred  and  ab- 
horrence of  his  wife  continued  without  cause,  increasing  in  intensity 
until  he  cannot  bear  to  see  her,  he  cannot  bear  to  speak  to  her,  he 
won't  allow  her  to  sleep  in  the  house  where  he  sleeps,  nor  to  do  any- 
thing for  him  except  the  most  menial  and  degra^ug  services,  and 
whenever  pressed  for  a  reason  for  his  hatred  of  her,  whenever  his  reason 
fails  to  convince  the  person  with  whom  he  talks,  in  many  instances  he 
turns  upon  him  or  her,  as  the  case  may  be,  and  declares  Uiat  he  or  she, 
as  the  case  may  be,  is  in  league  with  his  wife,  and,  being  her  friend, 
must  be  his  enemy,  and  refusing  to  hold  any  more  intercourse  with 
them.  That  this  state  of  facts  which  I  have  mentioned  continues  for 
a  series  of  years,  accompanied  with  eccentric  and  mean  conduct  in  very 
many  other  respects;  but  take  that  simple  proposition  with  respect  to 
this  woman,  what  should  you  say  was  the  character  and  condition  of 
that  man's  mind  with  reference  to  his  wife  and  his  children,  and  to 
what  class  or  grade  of  insanity  or  insane  patients,  if  insane,  would  you 
assign  him? 

Mb.  Pbatt — I  interpose  an  objection  to  that,  on  the  ground,  first, 
that  the  question  is  too  general,  and  it  presents  no  definite  point, 
upon  which  any  inteUigible  answer  can  be  given,  and  in  the  next  place 
the  question  assumes  the  existence  in  fact,  and  beyond  all  controversy 
of  a  series  of  twenty  or  thirty  different  facts,  every  one  of  which  is  con- 
troverted in  this  case,  and  on  which  the  jury  will  yet  be  obliged  to  pass, 
while  it  omits  some  other  very  material  facts  involved  in  this  case,  and 
particularly,  the  fact  that  the  individual  in  question,  at  the  time  of  all 
these  acts,  enumerated  in  the  question,  was  dying  of  chronic  consump- 
tion, in  a  state  of  extreme  nervousness  and  irritability.    I  believe  that 
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is  the  entire  objection,  all  that  I  care  to  state.  On  those  grounds,  we 
object. 

Mr.  Babnes — I  will  add  this.  Add  to  this,  that  during  the  greater 
portion  of  the  time  when  he  was  conducting  himself  as  I  have  men- 
tioned, he  was  in  a  condition  of  impaired  physical  health,  extremely 
nervous  and  irritable,  suffering  from  tubercular  disease  of  the  lungs, 
which  constantly  progressed,  and  of  which  disease,  he  finally  died. 
Assuming  the  facts  stated  in  the  question  to  be  established  by  the  evi- 
dence, and  that  they  should  be  found  true  by  the  juiy,  what  would  be 
your  opinion  upon  the  facts  thus  found  true,  on  the  question  of  his 
soundness  of  mind,  and  to  what  class  or  species  of  insanity,  would  you 
assign  his  case,  if  any? 

Mb.  Pratt — The  first  objection  I  stated,  was  that  the  question  was 
too  general,  and  presented  no  definite  or  tangible  point,  upon  which  a 
witness  could  give  a  definite  answer.  The  second  is  that  it  states  a 
large  number  of  assumed  facts,  every  one  of  which  is  controverted  in 
this  case,  and  that  remains  to  be  passed  upon  by  the  jury,  and  the 
third  objection  will  read  that  it  assumes  the  existence  of  certain  facts, 
as  to  which  there  is  no  testimony  whatever  before  the  jurv  at  this  time. 

The  Court — [After  argument.]  So  far  as  the  first  objection  is  con- 
cerned, that  is,  the  first  objection  that  presents  itself  to  my  mind,  in 
the  chronological  order  in  which  they  are  put,  I  will  overrule.  Doctor 
Shurtleff  is  an  expert,  and  states  in  the  commencement  of  his  testi- 
mony, that  he  cannot  define  insanity,  or  give  any  better  definition  of  it 
than  illustrations.  He  may  be, able,  in  the  way  of  illustration,  to  give 
cases  that  are  not  directly  before  the  Court,  in  his  testimony — by  way 
of  applying  the  principles  of  his  profession  to  a  case  in  Court.  Then 
the  facts  must  be  confined  exactly  to  the  case  made  in  Court.  Now,  as 
to  this  question  being  too  general,  it  involves  some  eight  or  ten  days 
of  the  latter  part  of  the  life  of  a  distinguished  man,  and  in  the  very 
nature  of  the  case,  has  to  be  very  general.  I  will,  therefore,  overrule 
the  objection  to  it  on  that  account.  That  it  involves  facts,  the  truth 
of  which  is  yet  to  be  passed  upon  by  the  jury,  is  an  objection  which  I 
will  also  overrule,  because  the  question  is  based  upon  the  hypothesis 
that  those  facts  are  established.  If  the  jury  believe  these  facts  have 
no  existence,  then  the  opinion  founded  upon  those  facts  is  no  opinion 
at  all,  and  has  no  weight  vnth  the  jury.  As  to  whether  or  not  it 
embraces  facts,  which  have  hepn  developed  by  the  testimony,  that  can 
only  be  determined  by  reading  the  question  over  again,  very  carefully, 
or  I  suppose  the  burden  of  showing  that  fact  would  develop  upon  you. 
You  mention  one  of  those  facts  is  inconsistent  with  the  testimony,  the 
question  assuming  that  in  every  case,  he  refused  food  from  his  wife. 
The  question  will  have  to  be  read  over  again,  carefully. 

Mr.  Barnes — [After  argument,  the  question  having  been  read.] — 
Assuming  the  facts  stated  in  this  question  to  be  true  and  established 
by  evidence,  what  would  be  your  opinion  upon  these  facts,  on  the 
question  of  his  soundness  of  mind;  and  if  insane,  to  what  species  of 
insanity  would  you  assign  his  case  ? 

Mr.  Pratt — Our  first  objection  still  stands.  We  object  on  the 
ground  that  the  question  is  too  general,  and  that  it  presents  too  many 
conditions. 

The  Court — I  have  passed  on  that,  and  overruled  it,  and  also  on 
the  other  grounds. 

Mr.  Pratt  —The  Reporter  will  note  that  I  except  to  the  ruling  of  the 
Court. 
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Mr.  Kenkedat — *!  join  in  the  exception. 

The  Coubt — ^All  the  parties  in  favor  of  the  will  take  the  same  objec- 
tion and  exception,  as  I  understand  it. 

Mb.  Pbatt — Those  who  support  the  will,  except  to  the  ruling  of  the 
Court. 

Mb.  Babnes — Go  on.  Doctor. 

The  Witness — ^In  regard  to  the  mental  condition  of  the  person^  I 
should  saj  that  that  person  named  in  the  statement  there,  was  of 
unsound  mind;  that  he  was  laboring  under  delusions,  and  an  insane 
man.  I  construe  Jthe  language  of  that  statement  in  describing  his 
conduct  and  his  acts  to  describe  them  as  habitual  acts,  not  exceptional 
acts. 

Mb.  Babnes — Yes,  sir. 

A.  I  think  the  language  would  bear  that  construction.  In  regard 
to  the  kind  of  insanity,  it  would  be  termed  monomania.  It  is  a  partic- 
ular kind  of  monomania,  however;  it  is  what  is  sometimes  called 
a  monomania  of  suspicion.  Authors  recently  have  made  a  new  class — 
or  there  are  a  great  many  cases  of  insanity,  aiid  upon  that,  authors 
disagree,  and  I  only  name  the  class  so  as  to  describe  what  I  conceive 
to  be  the  condition  of  this  man  to  the  jury;  but  I  attach  no  importance 
to  those  names  given  to  classify  insanity,  because  some  give  four 
classes,  and  some  twenty  or  thirty.  But  more  recently  there  has  been 
a  class  or  sub-class  termed  phthisical  mania,  or  the  mania  of  tuberculosis. 
The  symptoms  are  peculiar,  and  resemble  in  almost  every  respect  those 
described  in  this  hypothetical  case.  And  taking  into  view  the  statement 
in  regard  to  his  physical  condition,  I  should  say  that  his  mania  or 
monomania  belonged  to  that  sub-classof  insanity.  I  do  not  apprehend 
it  is  necessary  to  say  anything  further  to  illustrate  the  case. 

Mb.  Babnes — If  there  is  anything  that  you  have  to  say  of  it  I  should 
be  very  glad  to  have  it  ? 

A.  There  would  be  nothing  unless  it  would  be  to  point  out  some 
fi^mptoms. 

Q.  That  is  what  I  wish  you  to  do,  sir,  if  you  will.  I  generally 
leave  that  branch  of  the  case  to  my  associate,  Judge  Pratt,  but  if  you 
will  go  on  now  in  a  general  e)camination  and  state  it  I  will  be  obliged 
to  you? 

A.  Well,  I  would  simply  say  that  in  this  particular  form  of  insan- 
ity it  is  very  common  for  patients  to  be  exceedingly  suspicious,  to  sus- 
pect their  food  of  being  poisoned.  It  arises  from  their  suspicious  char- 
acter. It  is  almost  invariably  the  case  that  they  are  exceedingly  irrita- 
ble or  else  very  much  depressed,  melancholy,  so  as  to  become  taciturn; 
but  they  are  very  commonly  very  irritable.  They  contract  a  very  great 
intolerance  of  those  persons  who  have  much  to  do  with  them  partic- 
ularly. 

Q.     Anything  further,  Doctor  ? 

A.  .  No,  sir. 

Q.  Setting  aside  absolute  dementia  or  absolute  loss  of  mind  and 
intellect  what  is  the  true  test  of  insanity,  in  your  opinion  ? 

A.  Well,  we  would  have  to  take  all  the  conduct  of  a  person  into 
consideration.  Of  course  if  there  is  a  delusion  it  would  be  a  very 
strong  evidence.  If  it  was  proven  that  he  entertained  irrational  views, 
delusions  which  could  not  be  removed  by  facts,  it  would  be  conclusive 
to  a  sane  man;  that  of  itself  would  establish  the  fact  of  the  insanity  of 
that  person.       ^ 
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Q.  Now  if  a  man  persistently  believes  supposed  facts  which  have 
no  real  existence  except  in  his  own  perverted  imagination,  and  against 
all  evidence  and  all  probability,  and  conducts  himself  logically  enough 
upon  the  assumption  that  such  facts  exist,  what  is  his  condition  so  far 
as  they  are  concerned  ? 

A.  Well,  if  a  man  is  of  insane  mind  and  laboring  under  insane 
delusions — any  person  may  have  delusions — but  I  mean  insane  delu* 
sions,  beliefs  which  cannot  be  remcJved  by  evidence. 

Q.  Now,  may  not  a  man  be  essentially  mad  or  insane  on  such 
subjects  concerning  which  he  is  so  unreasonably  deluded  contrary  to 
evidence  and  fact,  be  yet  so  essentially  mad  or  insane  upon  those  sub- 
jects, while  on  other  subjects  he  may  reason,  and  act,  and  speak  like  a 
rational  being  ? 

A.    Yes,  sir;  he  may  be. 

Q.  If  you  found  a  man  under  mental  delusion,  believing  in  facts 
which  had  no  existence,  except  in  his  own  morbid  imagination,  and 
believing  them  against  all  evidence  and  all  probability,  and  acting  log- 
ically upon  those  false  premises,  would  your  opinion  with  reference  to 
his  being,  as  you  say,  in  a  state  of  mental  delusion,  be  affected,  though 
he  were  able  upon  other  subjects  to  act  and  reason  and  speak  rationally  ? 

A.     No,  it  would  not. 

Q.  Then,  in  such  a  case,  the  fact  of  his  being  rational  in  his  rea- 
soning, and  his  actions,  and  his  speech  would  not  come  in  at  all  in 
determining  whether  he  was  sane  or  insane  ? 

A.  No,  if  he  was — it  would  not  be  an  essential  point  in  proving 
that  he  was  not  insane,  that  his  mind  was  clear  upon  some  points.  A 
monomaniac  necessarily  is  clear  upon  some  points;  he  is  only  insane 
on  one,  or  two,  or  three,  or  a  few  subjects. 

Cross-Examination  by  Me.  Pratt — Q.  Doctor,  when  you  use  the 
word  insane,  simply,  do  you  mean  to  include  all  of  the  various  classes 
and  degrees  of  insanity  from  the  effects  of  unsoundness  of  mind  in  the 
general  term,  insane  ? 

A.     Yes,  sir;  it  is  a  generic  term,  which  applies  to  all  cases. 

Q.  You  spoke  of  monomania,  in  your  direct  testimony,  as  being 
insanity  upon  some  particular  subject  ? 

A.     I  did. 

Q.  Is  there  also  a  nronomania  as  to  a  particular  person  or  set-  of 
persons;  does  that  ever  exist? 

A.     I  don't  know  as  I  understand  the  import  of  the  question. 

Q.     You  say  that  monomania  is  insanity  upon  one  ormore  subjects  ? 

A.     Yes,  sir. 

Q.     Is  there  such  a  thing  as  monomania  upon  one  or  more  persons? 

A.     Yes,  sir.     With  reference  to  some  particular  person  ? 

Q.     Yes,  sir. 

A.     There  is. 

Q.  You  stated  at  first  in  your  direct  examination — you  used  the 
expression  that  an  insane  delusion  holds  the  mind  subject  to  it.  Do 
you  mean  to  say  by  that  that  one  particular,  one  singular  delusion,  as 
in  the  case  of  monomania,  affects  or  impairs  all  the  faculties  of  the 
mind,  the  entire  intellect  ? 

A.  No,  1  don't  mean  to  say  that  it  impairs  the  faculties  of  the 
mind  upon  all  subjects,  but  it  does  upon  the  subjects  upon  which  the 
person  is  a  monomaniac. 
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Q.  It  is  on  that  subject  alone  you  meant  to  say  it  held  the  mind  in 
subjection  ? 

A.  I  may  have  said  that  it  might  go  beyond  that,  inasmuch  as 
other  subjects  would  have  such  relation  to  that  particular  one  as  to 
affect  the  person's  judgment. 

Q.  T^at  classification  of  insanity  or  insane  persons  do  you  adopt 
— how  do  you  classify  them  ? 

A.  I  generally  take  the  clasi^fication  of  Esquirol  into  mania, 
monomania,  melancholia,  dementia  and  idiocy.  That  is  the  simplest 
of  all  classifications,  except  the  classification  of  Pinal,  which  had  still 
one  class  less.  But  I  do  not  know  that  I  am  aware  of  any  two  authors 
who  wrote  upon  the  subject,  that  adopt  exactly  the  same  classification. 

Q.  Do  you  recognize  a  classification  with  reference  to  other  condi- 
tions, as  into  emotional,  intellectual  and  ideal  insanity  ? 

A.  Yes,  sir;  I  know  that  classification  is  used  by  some  authors; 
but  I  recognize  their  meaning  by  a — 

Q.  [Interrupting.]  That  does  not  necessarily  conflict  at  all  with 
your  classification  in  a  different  process  ? 

A.    No,  sir. 

Q.  What  is  the  distinction  between  emotional  and  intellectual 
insanity? 

A.  Well,  emotional  insanity  affects  or  influences — it  is  a  disorder 
of  the  affectave  faculties  or  emotions;  intellectual  of  the  intellect  of 
course. 

Q.     And  it  is  evidenced  by  what  ? 

A.     Which?    Emotional? 

Q.    Yes,  sir. 

A.  The  emotional  is  evidenced  by — well,  it  is  evidenced  by  a  great 
irregularity  and  intensity  of  the  feelings,  the  emotions. 

Q.  Exactly.  May  there  not  be  true  emotional  insanity  to  the 
fullest  extent,  almost  so  as  to  manifest  itself  in  the  more  unreasonable 
paroxysms  of  rage  and  passion,  one  kind  and  another,  and  still  be  no 
degree  of  intellectual  insanity — the  intellectual  faculties  still  be  in  full 
vigor? 

A.  I  understand  you.  Well,  I  think  that  there  may  be  an 
emotional  insanity,  and  the  inteUectual — the  strength  of  intellect  be 
unimpaired,  and  the  quickness  of  perception  and  reasoning  faculties, 
on  all  subjects  that  are  not  influenced  by  the  subjects,  upon  which  the 
person  is  msane,  so  that  the  person  apparently  would  be  sane  intellect- 
ually, and  insane  affectively. 

Q.  Suppose  that  the  patient  never  manifested  any  peculiar  symp- 
toms except  of  the  emotions;  that  in  all  matters  of  business,  compli- 
cated, extensive,  taking  care  of  a  large  estate,  looking  after  numerous 
tenants,  organizing  and  endowing  public  institutions,  with  half  a  dozen 
different  courses  of  study  and  training  and  education,  and  in  all  of  his 
intercourse  with  the  world  carrying  on  extensive  business,  he  seems  to 
reason  correctly  in  all  those  matters,  and  the  only  symptom  of  disturb- 
ance is  a  paroxysm  of  rage  when  certain  matters  are  brought  to  his 
attention;  would  not  you  say  in  a  case  of  that  kind  that  his  insanity,  if 
insanity  at  all,  was  simply  and  purely  of  the  emotions  ? 

A.  Yes,  I  would  regard  it  as  such — or  simple^I  do  not  mean  to 
say  that  I  would  regard  him  insane  without  any  other  evidence  than 
the  quickness  and  violence  of  his  passion  at  all. 

Q.  You  would  not  regard  him  insane  from  that  cii*cumstance 
alone? 
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A.  I  do  not  think  I  would  regard  him  insane  from  that  circum- 
Btance  alone,  unless  there  had  been  a  great  change  in  his  habits. 

Q.  Suppose,  Doctor,  that  these  paroxysms  of  rage  were  so  fre- 
quent and  habitual  as  to  become  in  a  measure  almost  continual  or 
occurring  at  least  very  frequently,  you  would  then  regard  it  perhaps 
as  a  species  of  monomania,  would  you  not,  but  still  of  the  emotional 
qualities  only  ? 

A.  Well,  I — if  insanity  at  all  I  would  regard  it  as  of  the  emotion- 
al, not  of  the  intellectual. 

Q.  But  you  would  not  regard  it  insanity,  standing  alone,  if  there 
was  nothing  more  than  that  frequent  almost  continual  paroxysms  of 
rage  in  regard  to  certain  matters  ?  The  patient  from  time  to  tinie — ^if 
the  paroxysms  lasted  a  few  moments  and  ceased  itself — and  the  patient 
became  perfectly  tranquil  and  calm  and  rational  on  every  subject  ? 

A.  I  could  not  very  well  answer  that  question  just  upon  that 
simple  statement.  I  would  want  to  know  more  about  the  person's 
habits  during  life,  and  his  temper  and  temperament,  etc.,  to  enable  me 
to  give  a  correct  or  intelligent  answer. 

Q.  Can  there  be,  Doctor,  any  correct  and  reliable  diagnosis  of  in- 
sanity without  a  knowledge  of  the  accompaniments  of  what  may  be 
called  the  deluded  idea  or  opinion,  and  the  antecedents  and  physical 
condition  of  the  patient? 

A.  It  is  important  to  know  all  of  those  facts,  and  absolutely 
necessary  sometimes.  But  there  are  some  conditions  of  insane  pejrsons 
where  the  violence  of  the  insanity  is  such,  the  symptoms  are  such,  as 
to  be 'manifested  to  all,  without  taking  into  consideration  the  surround- 
ing circumstances,  and  the  history. 

Q.  Or  any  knowledge  of  the  patient,  except  the  mere  fact  of  the 
symptoms,  which  you  perceive  or  observe? 

A.  There  are  some  cases  where  tl^e  symptoms  are,  or  would  be 
sufficient  to  establish  the  fact. 

Q.  In  order  that  I  may  get  your  idea  of  the  distinction  between 
the  class  of  cases  to  which  you  refer,  and  ours,  give  us  an  illustration^ 
if  you  can,  to  the  jury. 

A.  Well,  I  mean,  for  instance,  a  raving  maniac;  I  suppose  that 
the  jury  will  understand  what  I  mean  b^  that;  a  man  that  is  raving 
mad,  talking  incoherently,  and  having  an  insane  expression;  derange- 
ment of  the  clothing,  and  all  the  usual  symptoms  of  a  raving  maniac. 
The  symptoms  themselves,  would  be  sufficient,  in  my  opinion,  to 
establish,  or  to  make  it  evident  that  the  man  was  crazy  or  insane, 
without  taking  all  the  circumstances,  and  the  history  of  a  person, 
which  are  sometimes  necessary  to  determine  the  fact. 

Q.  Isn't  it  exceedingly  difficult  sometimes,  Doctor,  when  you  have 
the  patient  before  you,  the  full  history  of  his  antecedents,  and  all  the 
accompaniments  of  what  seems  to  be  the  deluded  idea;  is  not  it  still 
very  difficult  to  determine,  sometimes,  whether  he  really  is  insane  or 
not? 

A.     It  is  extremely  difficult. 

Q.  It  is  very  hard,  sometimes,  to  draw  the  dividing  line  between 
mere  eccentricity,  or  assumed  insanity — if  I  may  use  the  expression — 
and  insanity  itself;  the  two  overlap  one  another,  do  they  not  ? 

A.  Sometimes  they  seem  to  stand  upon  the  border  between  sanity 
and  insanity.  It  is  almost  impossible,  frequently,  to  tell  which  side  to 
place  tbe  person  upon. 

20 
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Q,  Suppose  the  deluded  opinion  in  a  given  case — what  we  as- 
sumed to  be  a  deluded  opinion — depends  upon  evidence — that  is 
the  fact;  that  is  embedded  in  a  deluded  opinion,  depends  upon  the 
evidence;  if  there  was  no  evidence  whatever,  on  winch  to  base  the 
delusion,  would  you  pronounce  the  patient,  necessarily,  a  monomaniac  ? 

A.  If  there  was  evidence  to  establish  as  true  the  particular  idea 
that  others  might  call  a  delusion,  I  would  not  consider  it  as  settled 
that  it  was  a  delusion  in  the  individual  at  all,  but  that  he  had  formed 
his  opinion  from  evidence. 

Q.  Suppose  the  evidence  in  regard  to  the  existence  of  that  fact  is 
conflicting,  and  assume  that  a  large  preponderance  of  the  evidence  is 
agaiftst  the  existence  of  the  fact;  but  notwithstanding  the  preponder- 
ance being  against  it,  there  is  still  some  evidence  tending  to  support 
it;  the  patient  rejects  the  preponderance  of  testimony  and  believes  the 
lesser  weight  of  testimony,  and  insists  upon  it  against  the  preponder- 
ance of  evidence  that  the  fact  exists,  would  that  necessarily  involve 
any  disturbance  at  all  of  any  of  the  intellectual  faculties  ? 

A.  It  might  and  might  not.  It  would  depend  a  great  deal  upon 
the  intelligence  of  the  witness,  and  the  degree  of  preponderance,  or  the 
weight  of  evidence  against  it. 

Q.  Some  men  are  a  great  deal  more '  credulous  of  a  fact  than* 
others,  are  they  not? 

A.     They  are. 

Q.  And  some  men  would  be  ready  to  believe  against  the  prepon- 
derance of  evidence  that  a  fact  did  still  exist  and  still  not  be  at  all  in- 
sane? 

A.  Well,  I  could  not  answer  very  correctly  to  that,  unless  I  knew 
the  case  so  that  I  could  form  an  opinion  in  my  own  mind  whether  a 
person  exercised  a  degree  of  reason  in  weighing  the  testimony. 

Mb.  Babnes — Q.  Suppose  a  man  is  near-sighted.  Doctor,  just  a 
little  near-sighted,  and  he  persists  in  thinking  he  is  stone  blind,  and 
won't  take  a  step  without  assistance.  That  is  what  Judge  Pratt 
means? 

Mb.  Pbatt — What  then,  Mr.  Barnes  ? 

Mb.  Babnes — I  am  simply  giving  you  an  illustration ;  now  go  on 
and  ask  him  what  is  the  matter  with  that  man  ?  There  is  a  man  who 
believes  he  is  stone  blind,  notwithstanding  there  is  a  preponderance  of 
evidence  that  he  can  see,  and  he  won't  walk  without  help  ? 

Thb  WrrNEss — I  suppose  I  am  not  to  answer  that  question  ? 

Mb.  Pbatt — Q.  Suppose,  Doctor,  the  fact  is  in  itself  a  rational 
one,  and  depends  merely  upon  the  weight  of  the  testimony  as  to  its 
existence,  would  you  say  necessarily  that  the  man  who  believed  differ- 
ently from  what  you  did  upon  the  testimony,  was  insane,  or  deluded  ? 

A.  Well,  I — it  is  not  absolutely  necessarily  so,  but  I  could  not 
give  a  very  intelligent  answer  to  it  unless  I  can  get  the  amount  of  the 
testimony  or  the  reasonableness  of  the  testimony  that  the  person  had 
for  believing,  and  also  the  amount  of  evidence  against  his  belief;  and 
then,  moreover,  the  character  of  the  man  has  a  great  deal  to  do  with  it. 
A  man  of  stupid  mind,  governed  by  his  prejudices,  and  unaccustomed 
to  compare  facts,  and  Rawing  deductions  therefrom,  might  believe  a 
thing  upon  very  slight  testimony  when  there  is  considerable  prepon- 
detanoe  the  other  way;  when  a  differently  constituted  man  perhaps  with 
the  same  temperament  and  the  same  force  of  passions  would  come  to  a 
diflinent  conclusion  from  his  superior  ability  to  weigh  testimony.     All 
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those  things  must  go  into  consideration  in  answering  a  question  such 
as  you  propound,  it  seems  to  me. 

Q.  Then,  whether  he  was  insane  or  not,  in  adopting  the  delusive 
idea,  would  depend  upon  the  weight  of  testimony  in  support  of  it  ? 

A.    Yes,  sir;  it  would,  in  adopting  a  delusive  idea  ? 

Q.     Yes,  sir. 

A.  Yes,  that  is  a  matter  which  should  be  taken  into  consideration. 
It  would  go  to  establish  the  possibility,  the  probability  that  it  might 
not  be  an  insane  delusion  which  could  not  possibly  be  removed  by 
greater  testimony. 

Q.  You  stated  in  your  direct  examination,  Doctor,  that  in  twenty- 
five  per  cent,  of  the  cases  of  established  insanity  there  was  an  undue 
self -exaltation,  a  high  opinion  of  the  individual's  own  self  ? 

A.  I  did  state  that,  but  I  didn't  state  it  from  statistics.  I  state  it 
as  an  impression,  an  extemporaneous  impression  formed  here,  during 
my  giving  of  the  testimony. 

Q.  Is  it  a  fact  that  an  undue  exaltation  or  high  opinion  of  one's 
self,  in  the  absence  of  other  leading  symptoms  of  insanity,  enters  at  all 
into  your  estimate  in  determining  the  status  of  the  person's  mind  ? 

A.  It  might  and  might  not.  It  would  depend  upon  the  reason- 
ableness of  his  exaltation. 

Q.  Take  a  man  who  is  conceded  to  be  a  man  of  a  very  high  order 
of  intellect — a  man  who  has  been  very  successful  in  life,  occupied 
many  public  positions,  a  man  of  thorough  education  and  high  attiEdn- 
ments,  a  man  who  has  been  flattered  a  great  deal,  and  honored  by  the 
public;  would  you  consider  the  fact  of  his  entertaining  a  very  high 
opinion  of  himself,  as  having  any  weight  at  all  in  determining  the 
question  of  his  sanity  or  insanity  ? 

A.  Well,  I  don't  think  it  would  have  much,  if  any  weight,  unless 
it  was  shown  that  his  estimation  of  himself  had  changed — that  from  a 
comparatively  modest  man,  entertaining  a  reasonable  estimate  of  him- 
self, he  had  become  very  extravagant,  and  had  manifestly  chauged  in 
his  conduct  in  that  respect,  then  it  would  have  some  influence;  but 
if  he  had  always  been  an  exceedingly  vain  man,  and  there  had  been  no 
very  marked  change  in  that  respect,  I  would  say  it  would  have  no 
weight  at  all,  standing  alone. 

Q.  If  he  was  naturally  vain  and  egotistical,  and  that  had  grown 
upon  him  gradually,  making  a  change  in  the  course  of  years,  but  no 
sudden  or  worked  change  at  any  particular  period,  the  result  would  be 
the  same,  would  it  not  ? 

A.  It  might  have  grown  upon  him  with  his  success  in  life,  and  his 
additional  acquirements;  but  as  I  said  before,  there  might  be  a  very 
great  unreasonableness  of  exaltation  of  mind  which  would  weigh 
considerably;  if  a  feeble  man  should  say  he  was  stronger  than  Sampson 
or  that  he  could  lift  half  a  ton,  as  some  insane  men  do,  that  is  simply 
an  exaltation  of  their  own  powers,  and  yet  ^uch  an  extravagant  exalt- 
ation is  an  evidence  of  unsoundness  of  mind. 

Q.  Now,  let  me  ask  you.  Doctor — You  say,  twenty-five  per 
cent,  of  the  insane  are  afflicted  that  way.  About  what  proportion 
of  men  generally,  from  your  own  observation,  have  rather  an  exalted 
idea  of  their  own  importance  and  capacities  ? 

A.  Well,  it  is  impossible  for  me  to  answer  a  question  of  that  kind, 
because  the  gradations  are  as  numerous  as  individuals.  Every  man 
has  his  own  individuality,  and  I  cannot  make  any  such.     I  cannot torcoL 
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any  such  estimate  with  any  correctness,  about  the  number  of  men  that 
have  a  high  estimate  of  themselves. 

Q.  Must  you  not  necessarily,  Doctor,  in  that  respect  alone,  judge 
the  sane  who  come  in  contact  with  you  in  the  same  manner  that  you 
do  the  insane  ?  That  is,  simply  from  your  observations,  and  your  judg- 
ment, and  standpoint  of  what  their  real  qualities  are  ? 

A.  I  don't  think,  myself,  the  comparison  is  a  good  one,  because 
an  unreserved  expression  of  insanity  is  generally  so  marked  that  a  per- 
son can  form  some  opinion  at  once  of  each  particular  case,  particularly 
where  there  is  any  exaltation;  that  exaltation  of  which  we  are  speaking. 
But  in  the  sane,  the  person  who  is  less  expressive  of  his  high  estima- 
tion of  himself,  may  nevertheless  be  the  vainest  of  men,  but  he  has 
the  prudence  and  discretion  to  reserve  and  keep  it  to  himself;  and  we 
cannot  judge  of  the  sane  man  by  his  conduct,  as  we  can  of  the  impru- 
dent and  unreserved  conduct  of  an  insane  man. 

Q.  It  is  a  matter  of  fact  that  a  much  larger  portion  of  the  sane 
may  be  afflicted  in  that  way  than  the  insane,  only  it  may  not  be 
observed? 

A.    For  all  I  know  to  the  contrary.    I  don't  pretend  to  say. 

Q.  You  spoke  of  irritability  and  extreme  nervousness,  etc.,  as 
being  one  of  uie  elements  in  your  estimate  as  to  the  sanity  or  insanity 
of  a  given  individual.  Is  that  speaking  with  some  qualification  ? 
Suppose  a  person  was  naturally,  and  when  in  health,  so  organized  and 
constituted  as  to  be  nervous  and  irritable,  and,  as  he  became  diseased, 
this  ^irritability  and  nervousness,  of  course,  grew  and  increased  upon 
him;  would  it  then  constitute — would  it  have  any  weight  at  all  in  your 
judgment  in  determining  a  man's  sanity  ? 

A.  Well,  it  might  have  some  weight.  If  a  man  flies  into  a  pas- 
sion, and  becomes  an  insane  man,  may  fly  into  a  passion  and  become 
enraged  without  any  reasonable  cause  at  all;  but  a  sane  person  would 
have  some  cause  of  his  outbursts  of  anger. 

[Here  the  Court  adjourns  until  to-morrow  morning,  ten  o'clock.] 


NINTH  DAY. 

Thubsdat,  NovEifBKB  23d,  1871. 

Craas-Examination,  by  Mb.  Pratt — Q.    You  had  stated  that  in  some 
cases  insanity  was  so  marked,  that  a  knowledge  concerning  the  cir- 
cumstances of  the  cause  of  delusion,  or  the  antecedents  of  the  patient 
are  necessary  ? 
A.    I  did,  sir. 

Q.    But  that  in  most  cases,  a  knowledge  of  all  the  circumstances 
was  necessary  to  a  correct  diagnosis  of  the  disease  ? 
A.    In  many  cases. 

Q.    As  an  illustration,  you  instanced  the  case  of  a  man  believing 

himself  strong  enough  to  carry  off  a  ton.    That  is  a  case,  Doctor, 

wliere  the  fact  is  capable  of  demonstration.    The  patient  may  make 

^MMMftted  efforts  and  fail,  but  if  he  still  persisted  in  trying  it,  until  he 

^^^Hd  aooomplish  it,  woiUd  you  still  pronounce  him  a  monomaniac  ? 

^^^PIL    teB,  sir.    The  difference  that  I  wished  to  make,  was,  that  the 
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idea  was  so  unreasonable,  that  I  would  regard  him  of  an  unsound  mind 
on  this  account. 

Q.  In  order  that  the  true  test  and  distinction  between  these  two 
classes  of  cases,  and  that  where  the  opinion  or  belief  is  irrational  in 
itself,  as  that  a  man  should  believe  himself  his  own  father,  a  thing  that 
is  impossible,  or  that  he  could  lift  this  building,  a  thing  that  is  capable 
of  actual  demonstration,  and  in  itself  irrational  and  abisurd.  In  those 
cases  jou  would  say  without  further  inquiry,  that  the  patient  was 
insane,  but  if  the  erroneous  opinion  was  not  a  conclusion,  irrational  in 
itself,  and  dependent  on  a  variety  of  facts,  a  simply  unreasonable 
action,  and  against  the  weight  of  evidence,  then  you  would  be  obliged 
to  know  all  of  the  accompaniments,  circumstances  and  antecedents,  to 
determine  positively  the  existence  or  non-existence  of  insanity  ? 

A.  I  would  have  to  know  whether  his  belief  was  founded  in  the 
fact;  whether  he  ever  had  any  evidence  of  his  belief — whether  he  had 
evidence  for  his  belief. 

Q.     You  mean  what  you  would  call  sufficient  evidence  for  his  belief  ? 

A.     I  do;  sufficient  evidence. 

Q.  Well,  suppose  then,  that  there  is  a  tolerable  degree  of  evi- 
dence, but  in  your  judgment,  the  preponderance  of  evidence  was  the 
other  way,  would  you  still,  from  that  fact  alone,  pronounce  him  a 
monomaniac  ? 

A.  Well,  sir,  I  should  be  governed  very  much  by  the  manner  in 
which  he  received  the  evidence  against  his  illusion.  An  insane  illu- 
sion is  the  result  of  a  disease.  It  is  a  delusion  that  usurps  the  throne  of 
reason.  To  explain  myself,  we  are  all  subject  to  delusions,  but  in  a 
sound  mind,  reason  and  truth  sit  in  judgment  over  those  temporary 
delusions,  which  modify  andcoirect  them;  but  in  a  diseased  mind,  the 
delusion  itself  usurps  the  throne  of  reason,  and  controls  the  individual, 
and  he  refuses  to  listen  to  the  testimony  that  militates  against  his  pecu- 
liar belief  or  delusion;  that  is  what  I  mean;  that  iA  the  distinction  I 
would  draw. 

Q.  Exactly.  Now,  suppose  the  patient  does  listen  to  the  testi- 
timony  of  reason,  and  weighs  it,  but  still  refuses  to  be  convinced  by 
what  would  convince  you,  would  you  make  him  conform  his  standard 
of  the  weight  of  facts  to  yours,  and  say  he  was  insane  because  the 
amount  of  testimony  which  satisfies  you  did  not  satisfy  him,  if  he 
receives  and  weighs  the  testimony  apparently  rationally  ? 

A.  If  he  received  and  weighed  the  testimony  rationally,  and  can- 
didly, and  unexcitedly,  I  would  not  then  consider  that  a  sufficient 
evidence  to  pronounce  him  insane,  but  would  regard  it  rather  as  an 
ordinary  difference  of  opinion. 

Q.  Then,  a  mere  error  of  opinion  and  belief  which  is  dependent 
on  facts  and  reasonings  without  very  marked  and  leading  symptoms  of 
insanity,  would  not  be  sufficient  to  pronounce  a  man  insane  upon  that 
alone? 

A.  No,  not  in  regard  to  facts  that  might  be  probable,  or  possible, 
even.  , 

Q.  Take  the  case.  Doctor,  even  of  the  Mormonite.  The  Mormons, 
who  sincerely  believe  in  the  divine  inspiration  of  Brighbm  Young,  and 
all  the  absurd  doctrines  and  notions  of  the  Mormons.  They  are  veiy 
absurd  and  irrational  to  you,  are  they  not? 

A.     Well,  they  are. 

Q.     Would  you  for  that  reason  pronounce  all  the  Mormons  insane  ? 

A.    That  is  so  much  a  matter  of  faith  that  I  do  not  Uiink  v^^Xkx»r 
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trates  the  case.    It  depends  veiy  much  upon  the  faith  of  the  individual, 
'rather  than  upon  any  positive  proof. 

Q.  It  depends  then  upon  what  might  be  termed  their  preconceived 
opinions  of  themselves  ? 

A.     Well,  it  depends  on  their — ^perhaps — 

Q.  Allow  me  to  ask  jou  this:  Is  not  it  a  conclusion  in  your  judg- 
ment  without  any  evidence  whatever  to  sustain  it,  and  don't  you  so 
regard  it  from  that  standpoint,  without  any  tangible  or  physical  evi- 
dence  ? 

A.  Well,  I  believe — I  am  not  very  conversant  with  the  evidence 
that  they  have,  but  my  impression  is  that  they  pretend  to  have  some 
revelation  upon  which  they  base  their  religious  faith. 

Q.  Well,  don't  you  regard  that  idea  that  they  have  of  that  revela- 
tion as  absurd  and  ridiculous  in  itself  ? 

A.  It  is  absurd  to  my  mind.  I  don't  believe  in  anvthing  of  the 
kind. 

Q.  Well,  is  not  the  whole  theory  in  your  mind  as  absurd  and 
ridiculous  as  can  be,  almost? 

A.  Well,  it  is  not  so  absurd  and  ridiculous  as  some — as  the  delu- 
sions *of  the  insane  generally  are. 

Q.     It  is  not  absurd  and  ridiculous  in  your  judgment  ? 

A.     It  is,  in  my  judgment. 

Q.     Yet  you  would  not  pronounce  those  people  insane  ? 

A.    I  should  not. 

Q.  Would  you  consider  the  fact  of  their  entertaining  the  opinions 
and  belief  any  evidence  of  a  disordered  intellect — or  a  diseased  intel- 
lect, I  mean  ?  Of  course  it  is  evidence  of  reasoning  from  false  pre- 
mises, and  that  sort  of  thing;  assuming  a  fact  that  don't  exist;  but 
would  it  be  evidence  of  diseased  intellectual  faculties  ? 

A.  I  don't  regard  their  doctrine  as  any  evidence  of  any  disease  of 
mind  on  the  part  <ff  those  who  entertain  them. 

Q.  Suppose  you  were  called  to  see  a  young  man  of  ordinary  na- 
tural capacity  or  intellect,  or  only  moderately  educated.  Suppose  you 
find  he  sincerely  believed  and  rested  in  the  belief  that  he  had  an  angel 
in  his  stomach,  would  you  on  that  fact  alone  pronounce  him  insane  ? 

A.    W611, 1  should  say  he  was  of  unsound  mind — ^insane. 

Q.  Then  suppose  you  should  learn  af tei-wards  that  the  young  man 
from  infancy  had  had  some  physical  disorder  of  the  stomach,  and 
that  he  had  been  taught  from  his  earliest  childhood,  day  after  day,  by 
his  parents  and  by  all  whom  he  came  in  contact  with,  that  he  had  an 
angel  in  his  stomach,  would  you  then  consider  the  belief  on  his  part 
evidence  of  disordered  intellectual  faculties? 

A.  I  would  if  he  was  a  man  of  general  reading  and  common  in- 
telligence. 

Q.  But  suppose  he  is  not  an  educated  man,  but  has  been  taught 
that  day  by  day  from  his  most  intimate  acquaintance  and  all  with 
whom  he  comes  in  contact  ? 

.  A.  It  would  depend  upon  the  degree  of  seclusion  from  the  world 
that  he  had  been  kept  in.  But  I  woiUd  have  a  veiy  strong  suspicion 
that  such  a  man  was  insane,  if  he  had  had  ordinary  intelligence  and 
had  arrived  at  the  age  of  maturity  and  had  moved  in  society  and  had 
zead  even  the  common  ephemeral  literature  of  the  day,  such  as  news- 
papen,  and  had  been  educated  in  our  common  schools. 

Q.     Then  you  think  it  would  be  impossible  to  educate  a  sound 
—  jrind,  {hat  is,  a  mind  not  diseased,  to  that  belief  ?    Where  there  was 
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an  ordinary  degree  of  intelligence  in  the  person,  even  if  it  was  com- 
menced from  earliest  infancy  and  continued  day  by  day,  by  parents 
and  everybody  with  whom  he  came  in  contact  ? 

A.  I  could  not  conceive  any  such  thing  as  a  man  educated  to  that 
by  every  one  with  whom  he  came  in  contact.  He  would  have  to  be 
kept  in  solitude  and  from  all  the  rest  of  the  world.  I  understood  you 
to  say  also,  to  presuppose  some  physical  disorder  of  the  stomach  ? 

Q.     Yes,  sir  ? 

A.  That  itself  would  be  the  strongest  evidence  that  his  mind  was 
impaired  by  that  physical  condition.  That  condition  is  one  of  the 
commonest  causes  of  insanity. 

Q.  Then  do  I  iinderstand  you  to  say  that  in  all  cases  of  physical 
disease,  insanity  may  be  inferred  from  that  ? 

A.  Not  from  that  alone;  but  where  the  false  belief  exists  and  there 
i^  an  admitted  disease  of  the  stomach,  it  would  be  more  rational  to 
attribute  that  false  belief  to  physical  disease  of  the  stomach.  All  in- 
sanity is  dependent  on  some  physical  disease,  as  the  mind  is  dependent 
on  matter  for  its  manifestation. 

Q.  Then  it  is  exceedingly  important  for  determining  the  sanity  or 
insanity  of  a  person,  to  have  a  thorough  knowledge  of  his  physical  con- 
dition, is  it  not? 

A.     Yes,  sir. 

Q.  Doctor,  take  a  case  by  way  of  illustration,  cited  by  Buoknill 
and  Tewke,  in  their  work  on  insanity;  here  is  a  **  person  who  avowed 
himself  to  be  the  incarnate  Son  of  God.  In  one  instance  we  find  that 
an  individual  has  for  years  before  the  fall,  studied  and  interpreted  the 
Scriptures  in  a  mystical  manner,  and  although  a  clergyman,  his  judg- 
ment relating  to  matters  of  theology  has  been  of  the  most  weak  and 
airant  kind;  that  in  consequence  of  his  want  of  common  sense  and 
judgment,  and  the  increase  of  his  personal  vanity,  he  has  lost  all 
chance  of  preferment  in  the  regular  course  of  his  profession.  As  the 
world  rejects  him  he  redoubles  his  mysticism,  vanity,  and  spiritual 
professions,  persuades  some  washy-minded  people  to  believe  in  him, 
and  to  confer  upon  him  the  adulation  that  he  demands  as  the  imper- 
sonation of  God  upon  earth."  * 

A.  I  would  regard  him  as  what  we  would  call  a  simple-minded 
person;  a  weak-minded  person,  perhaps  an  imbecile,  or  weak-minded 
23erson  certainly. 

Q.  That  then  would  be  one  of  those  cases  where  the  intellectual 
faculties  were  of  a  low  order  and  might  still  be  in  a  normal  condition, 
not  diseaj^d  ? 

A.  Y^s,  sir;  in  my  statement  a  moment  ago,  that  insanity  was  the 
result  of  physical  disease,  I  didn't  intend  including  idiocy  or  any 
weakness;  congenital  weakness  of  mind.  Of  course,  mental  defect  is 
not  a  result  always  of  disease;  after  birth  at  least. 

Q.  Well,  there  may  then.  Doctor,  be  manv  cases  of  deluded 
opinion  which  is  erroneous  and  impossible  in  itself,  and  yet  a  person 
entertaining  that  opinion  may  have  his  intellectual  faculties  in  their 
normal  condition,  only  weak,  and  of  a  low  order  ? 

A.  Yes  sir,  of  course  foolish  persons  may  entertain  very  absurd 
and  foolish  ideas.  But  it  would  not  be  any  evidence  of  a  diseased 
intellect.     It  would  be  an  evidence  of  defective  mind  rather. 

Q.  Now,  Doctor,  if  such  extreme  and  impossible  delusions  as 
those  may  exist  without  impaired  mental  faculties,  is  it  not  much  more 
dangerous  to  pronounce  patients  insane  whete  \J[ie  dL€\\)A^^  o^ykv5si^*^3^ 
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not  impossible  or  erroneous  in  itself,  but  simply  an  erroneous  and 
unreasonable  conclusion,  drawn  from  the  evidence  of  many  facts  and 
circumstances. 

A.  There  is  a  great  difference  beeween  that  case  and  the  case  of  a 
man  of  ordinaiy  intellect  and  intelligence  who  has  during  his  life 
changed  from  ordinary  sensible  thoughts  to  the  entertainment  of  absurd 
delusions.  I  could  not  characterize  all  of  the  follies  of  a  weak,  foolish 
mind  as  delusion,  although  the  same  ideas,  if  expressed  by  a  profound 
philosopher  might  be  regarded  as  delusions.  What  would  be  regarded 
in  one  as  evidence  of  impairment  of  mind  would  be  no  evidence  at  all 
in  another. 

Q.  Then  whether  the  deluded  opinion  evinces  disordered  mental 
faculties  depends  in  a  very  great  measure  upon  the  natural  endow- 
ments and  temperament  of  the  man  ? 

A.     It  does. 

Q.  Suppose  then.  Doctor,  that  the  deluded  opinions,  so  far  as  they 
are  concerned — ^the  unreasonable  and  absurd  acts  of  the  party  were 
characteristic  of  the  man  through  life,  would  they  then  have  much 
weight  as  evidence  of  impaired  mental  faculties  ? 

A.  Well,  they  would  have  some  weight,  because  they  would  be 
evidence  of  a  poorly  balanced  mind;  one  which,  under  any  exciting 
cause,  would  be  very  likely  to  become  manifestly  unsound  and  insane. 

Q.  Tou  seemed  to  attach  considerable  stress  to  some  change  in 
the  patient's  modes  of  thought,  or  habits  of  life.  Suppose  that  these 
ehanges  had  been  gradual,  steady,  through  a  long  series  of  years;  in 
other  words,  that  the  weak  points,  what  you  would  call  the  weakest 
points  in  his  charactbr,  were  developed  greatly,  and  the  strong  points, 
from  not  being  exercised,  became  no  stronger,  would  such  a  change — 
that  gradual  change  and  development — cut  any  particular  figure  in  a 
diagnosis  of  the  case  ?  Must  it  not  be  a  sudden  change,  or  a  marked 
clumge;  that  is,  a  change  transpiring  within  a  period,  at  least  of  a 
few  weeks,  or  months,  in  order  to  give  it  any  particular  significance  ? 

A.  Well,  I  do  not  think  that  the  change  need  to  be  so  sudden  as 
that.  It  is  veiy  common  of  persons  of  very  extraordinary  eccentricities, 
to  ind^ase  in  ihoae  peculiarities,  until  the  community,  after  any  very 
great  outbreak,  find  the  person  manifesting  symptoms  of  unquestion- 
able unsoundness  of  mind.  Such  cases  are  not  uncommon;  and  then, 
they  sometimes  too— the  outbreak  of  insanity  sometimes  is  much  more 
sudden  in  those  particular  cases,  that  I  am  referring  to  where  there  are 
extraordinary  peculiarities,  eccentricities  of  mind. 

Q.  Is  that  usually  the  case  ?  Is  not  there  usually  some^eriod  in 
the  course  of  these  developments,  before  it  becomes  insanity,  where 
there  is  a  marked  and  material  change  ? 

A.    Well,  there  very  frequently  is;  I  cannot  say  that  there  always  is. 

Q.  You  make  and  recognize  the  distinction,  do  you  not.  Doctor, 
of  non-activity  of  the  mind,  and  merely  illogical  action,  or  reasoning 
from  false  premises  ? 

A.  Yes,  sir;  I  recognize  such  a  distinction.  By  non-action,  I 
suppose  you  mean  dementia  or  impairment  of  mind;  a  passive  state 
of  mind. 

Q.    Not  necessarily  to  that  extent,  perhaps.    For  instance,  a  person 

may  be  thrown  into  such  a  towering  passion  and  rage  for  a  few 

moments,  or  an  hour,  or  longer,  even,  that  there  is  no  exercise  of  the 

will  during  that  period  of  passion;  I  would  call  that  a  non-action  of 

^      the  mind.     That  is  what  I  mean;  that  is  what  I  refer  to  more  partieu- 


THE  HAWES'  WILL  GABB.  813 

larly.  I  would  include  that,  also.  Now,  Doctor,  may  not  an  erroneous 
opinion,  which  would  seem  to  you  and  to  me,  very  absurd  and  ridicu- 
lous, be  the  direct  ofEispring  of  the  action  of  the  mind,  or  only  the 
result  of  illogical  reasoning,  or  of  giving  undue  weight  to  certain  facts, 
and  not  sufficient  weight  to  others. 

A.     Will  you  repeat  the  question  ?  , 

Q.  May  not  an  erroneous  opinion,  which  seems  to  you  and  to  me, 
very  absurd  and  ridiculous,  still  be  the  result  of  the  action  of  the  mind, 
only  the  action  is  governed  by  illogical  reasoning,  and  by  giving  undue 
prominence  to  certain  facts,  and  suppressing  others? 

A.     Yes,  sir. 

Q.  Is  it  not  true.  Doctor,  that  a  great  many  men,  whose  mental 
faculties  are  not  at  all  impaired,  are  sUll  what  you  and  I  call  unreason* 
ably  jealous  of  their  wives  ? 

A.     Yes,  sir. 

Q.  May  not  a  man  whose  faculties  of  mind  are  in  their  normal 
condition,  but  simply  of  a  low  Order,  be  extremely  jealous  and  suspi- 
cious of  his  wife,  on  grounds  which  you  and  I,  having  more  confidence 
in  humanity  generally,  would  regard  as  no  cause  at  all  for  jealousy  or 
suspicion  ? 

A.  Yes,  sir;  I  should  think  that  might  be  the  case.  I  do  not  think 
it  is  usual,  however,  in  cases  of  jealousy  of  that  kind,  in  a  rational 
mind,  for  it  to  be  iixed  and  continual;  they  have  paroxysms  of  jealousy. 

Q.  Suppose  the  jury  in  this  case.  Doctor,  should  return  a  verdict 
which,  in  your  opinioh,  was  contrary  to  all  evidence;  a  verdict  so  much 
against  the  evidence,  and  so  apparently  absurd,  that  the  Judge,  upon 
his  own  motion,  shall  set  it  aside;  that  every  one  who  heard  the  tes- 
timony should  pronounce  it  absurd  and  ridiculous;  would  the  fact  of 
their  returning  such  a  verdict  be  any  evidence  to  your  mind  of  disor- 
dered mental  faculties  in  the  jurors  ? 

A.  No,  it  would  not;  I  would  think  that  there  were  probably  some 
other  influences. 

Q.  You  would  not  attempt  to  diagnose  their  cases  without  knowing 
all  of  the  other  facts  and  circumstances  ? 

A.     No,  sir. 

Q.  Doctor,  if  a  man  who  had  su£fered  for  a  series  of  years  from 
chronic  dyspepsia  and  consumption,  became  extremely  feeble  and 
emaciated,  would  extreme  irritability  and  nervousness,  resulting  in 
occasional  btirsts  of  violent  passion,  weigh  much  in  your  diagnosis  of 
insanity  in  the  absence  of  other  evidence  and  more  prominent  symp- 
toms  of  insanity? 

A.  No;  not  in  the  absence  of  other  evidences  and  symptoms  of 
insanity. 

Q.     Standing  alone  ? 

A.  Standing  alone,  they  would  not.  If  I  had  evidence  that  they 
stood  alone,  they  would  have  no  weight  at  all;  because  it  is  a  common 
condition  of  the  mind  in  those  diseases. 

Q.     That  is,  the  normal  condition  of  the  mind  ? 

A.    It  is  a  common  condition — irritability  in  those  diseases. 

Q.  In  just  such  a  patient  as  that,  with  the  same  disease  I  hare 
described,  would  the  occasional  fear  of  poison,  or  assassination,  in  the 
absence  of  all  other  leading  or  marked  indications  of  insanity,  be  any 
evidence  of  it  ? 

A.     They  would. 

Q.     Those  would? 
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A.     They  would. 

Q.     Why  do  you  make  that  distinction,  Doctor  ? 

A.  Because  these  symptoms  are  very  common  with  the  insane, 
especially  that  kind  of  insanity  that  results  from  these  physical  dis- 
eases that  you  are  speaking  of — consumption  and  dyspepsia;  but  such 
a  belief  is .  something  more  deliberate  than  an  outburst  of  passion,  an 
occasional  outburst  of  passion,  or  irritability  of  temper.  Those  may  be 
exhibited  in  unguarded  moments;  but  a  person  is  not  going  frequently 
to  entertain  a  belief  that  his  food  is  poisoned,  or  that  he  is  going  to  be 
assassinated,  in  my  judgment,  unless  his  mind  is  affected  by  the  disease. 

Q.  Suppose  that  it  was  only  an  occasional  expression  of  that  fear, 
and  that  occurred  only  when  the  patient  was  in  a  towering  passion, 
exceedingly  enraged  at  the  individual  accused  ? 

A.  It  would  weigh  in  my  mind  in  forming  an  opinion ;  that  belief 
would. 

Q.  Suppose  that  immediately  after  this  rage  and  passion  had  sub- 
sided, and  the  patient  should  call  this  very  individual  to  his  bedside 
and  ask  the  person  to  bring  his  food — to  cook  it  and  administer  his 
medicine,  how  would  that  affect  the  case  ? 

A.  Well,  it  would  modify  somewhat  the  influence  that  such  a  be- 
lief would  have  on  the  mind. 

Q.  Is  not  fear  and  dread,  and  apprehension  of  personal  evil,  one 
of  the  direct  results  of  dyspepsia — one  of  the  ordinary'  symptoms 
of  it? 

A.  Well,  there  is  a  depression  of  the  mind  Snd  melancholic  state; 
a  disposition  to  look  darkly  on  the  future. 

Q.  Isn't  it  one  of  the  effects  of  chronic  consumption  to  make  the 
patient  extremely  sensitive  to  all  atmospheric  changes — heat,  cold, 
damp,  fog — in  its  last  stages  when  the  patient  has  become  emaciated; 
nothing  left  but  bones  and  nerves  ? 

A.  It  is  with  regard  to  the  other  question;  you  have  put  the  two 
diseases  together,  with  symptoms  which  operate  very  differently  upon 
the  mind.  As  a  general  thing  when  the  mind  is  impaired  in  consump- 
tion they  are  disposed  to  be  hopeful  and  exhibit  an  unreasonable  con- 
fidence in  the  future  prospects  of  recovery.  It  is  not  a  disease  which 
depresses  the  mind;  as  a  general  thing  dyspepsia  does. 

Q.  With  consumptives  in  its  fatal  stages  are  they  not  at  times  con- 
siderably dispirited  ? 

A.  Yes,  sir;  they  are  at  times  as  the  disease  progresses,  and  they  be- 
come more  and  more  convinced  that  the  disease  will  become  fatal.  But 
it  is  not  an  uncommon  thing,  nevertheless,  for  them  to  have  strong 
hopes  of  recovery,  and  see  bright  prospects  for  the  future,  even  a  day 
or  two  before  death.  The  spirits  are  generally  buoyant  in  expression 
when  the  mind  is  not  impaired  by  the  disease. 

Q.     Dyspepsia  ordinarily  has  a  contrary  effect  ? 

A.     It  does. 

Q.  And  the  fear  and  apprehension  of  personal  evil  might  be  the 
direct  result  of  dyspepsia,  and  if  that  should  become — break  out  when 
the  party  was  so  enraged,  would  it  have  any  very  great  weight  in  de- 
termining his  sanity  or  insanity  ? 

A.  When  a  person  seriously  believes  vnthout  any  cause,  that  the 
food  is  poisoned,  or  that  he  is  going  to  be  assassinated,  it  is  pretty 
strong  evidence  that  the  disease  is  affecting  his  mind. 

Q.     Suppose  the  person  only  shows  that  disease  occasionally  when 
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in  a  towering  rage  against  that  individual,  and  in  fact  baa  no  such  be- 
lief, but  merely  spits  it  out  as  a  matter  of  venom  and  bitterness  ? 

A.  He  might  do  that  in  a  fit  of  passion,  and  then  apologize  and 
correct  himself;  under  which  circumstance  it  would  not  weigh  much; 
but  if  it  was  a  habitual  thing  it  would  certainly  be  an  important  fa^t  in 
determining  whether  a  person  is  insane  or  not. 

Q.  In  that  connection,  Doctor,  let  me  ask  you  what  the  effect  of 
consumption  is  upon  the  appearance  of  the  eyes  ?    • 

A.  Well,  as  a  general  thing  the  eye  is  more  brilliant  in  expression. 
There  is  a  clear  brilliancy  in  the  eje  of  consumptives;  a  clearness  and 
brilliancy  that  does  not  generally  exist  in  others. 

Q.  Isn't  there  sometimes  what  may  be  characterized  as  a  glitter- 
ing eye  and  sparkling  brilliancy  ?  In  the  advanced  stages  would  it  be 
anything  unreasonable,  Doctor,  for  a  patient  in  that  condition,  nearly 
dead  with  consumption,  and  extremely  nervous  and  irritable,  if  his 
nurse  should  come  into  the  room  with  her  clothing  covered  with  steel 
buttons,  that  he  should  complain  of  it,  as  the  light  reflected  upon  his 
countenance  and  his  eyes  ? 

Mr.  Barnes — That  is  not  this  case.  The  testimony  of  the  witness 
was  not  to  that  effect.  It  was  that  she  had  a  sontag  on,  and  it  had 
steel  buttons.  He  said  that  that  drew  from  his  brain;  that  was  all 
the  complaint  he  made  about  it. 

The  Court — You  have  a  right  to  ask  that  question,  but  not  in  such 
a  way  as  to  confuse  it  with  the  other  question,  that  is,  as  to  the  actual 
•state  of  facts.  You  have  a  right  to  suppose  that  case,  and  it  is  proper 
enough  that  the  distinction  between  that  case  and  this  case  should  be 
brought  out  in  the  question.  If  you  say  you  do  not  state  it  as  this 
case,  then  the  question  can  be  answered. 

Mr.  Pratt — No,  I  do  not  say  that  that  is  this  case,  exactly.  I 
merely  present  that  case. 

Q.     Would  that  be  anything  remarkable.  Doctor  ? 

A.  If  he  simply  complained  that  the  reflection  of  the  light  from 
the  buttons  hurt  his  eyes,  I  do  not  know  whether  it  would  be  very 
remarkable.  Still  I  think  it  would  be  rather  an  unusual  thing  for  a 
person  to  complain  of — so  trivial  a  matter. 

Q.  Docfcor,  when  the  consumptive,  in  about  the  last  stages  of  the 
disease,  who  has  been  raising  or  expectorating  excessively,  stops  rais- 
ing or  expectorating,  is  that  considered  a  good  symptom — a  symptom 
of  recovei-y? 

A.     No;  not  in  the  last  stages,  it  is  not. 

Q.     Isn't  it  in  the  last  stages  of  consumption,  a  bad  symptom  ? 

A.     It  is  a  bad  symptom. 

Q.  Doctor,  suppose  the  manifestations,  as  stated  by  Mr.  Barnes 
yesterday,  in  his  hypothetical  question,  only  occurred  occasionally,  and 
that  only  during  a  brief  period,  and  while  the  patient  was  very  feeble, 
physically,  and  extremely  nervous,  ^d  overburdened  by  business  and 
important  transactions,  would  you  consider  such  occasional  occurrehces 
decisive  evidences  of  insanity  ? 

A.  Well,  taking  all  of  the  facts  there,  I  should  say  that  they 
were  pretty  decided  evidences,  even  if  occurring  occasionally,  unless  it 
was  proven  that  he  was  positively  free  from  all  these  delusions,  when 
they  were  not  manifested  by  an  expression  on  his  part.  The  fact  of 
his  not  uttering  them  every  time  he  is  seen,  does  not  prove  that  they 
do  not  exist. 
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Q.  Suppose  that,  during  the  intervals  between  the  occurrences, 
he  talks  rationally  on  the  same  subjects,  calmly  and  tranquilly? 

A.     Well,  it  would  weaken  the  evidence  somewhat. 

Q.  I  understood  you  to  say  yesterday,  in  reply  to  Mr.  Barnes,  that 
you.  regarded  his  question  as  presenting  this  as  the  habitual  condition 
of  the  mind,  and  nob  an  occasional  ? 

A.     I  did  answer  them  upon  that  supposition. 

Q.     Upon  that  basis  ? 

A.     Yes,  sir. 

Mb.  Babnes — That  was  the  way  I  put  it,  and  meant  it. 

Mb.  Pbatt — Q.  Now,  Doctor,  suppose  that,  instead  of  the  conduct 
of  the  wife  being  as  a  matter  of  fact,  entirely  blameless,  she  had  insinu- 
ated to  her  husband,  that  a  certain  gentleman  was  making  improper 
advances  to  her;  that  some  months  afterwards,  the  husband  discovers 
that  she  has  made  half  a  dozen  visits  to  that  same  gentleman  at  his 
office,  and  written  or  telegraphed  him,  making  engagements  to  meet 
him  at  other  places,  without  the  consent  or  knowledge  of  the  husband; 
that,  upon  these  facts  coming  to  his  knowledge,  he  employed  detectives 
to  satisfy  his  suspicions  upon  that  subject;  and,  after  those  detectives 
informed  him  that  they  could  discover  nothing,  he  directed  them  to 
abandon  the  investigation,  and  declares  confidence  in  her  virtue;  would 
you  consider  the  fact  that  upon  two  or  three  occasions,  during  the 
period  of  investigation  he  had  expressed  to  some  of  his  friends  doubts 
of  her  chastity,  and  had  employed  detectives  to  ascertain  the  facts; 
any  very  striking  evidence  of  his  insanity  ? 

A.  Well,  I  do  not  know  that  the  evidence  would  be  striking,  but 
I  think  that  course  of  proceeding  would  be  some  evidence,  however, 
even  upon  that  hypothesis. 

Q.  Don't  you  know  a  plenty  of  men.  Doctor,  who  are  in  the  pos- 
session of  all  their  mental  faculties,  who,  if  they  learned  that  their 
wives  had  visited  a  gentleman  in  his  private  room  half  a  dozen  times 
without  their  consent  or  knowledge,  would  become  excessively  jealous 
and  suspicious  ? 

A.  Yes,  sir;  I  know  many  persons  would.  But  not  a  sound  mind. 
I  do  not  know  that  the  suspicion  and  the  ill-feeling  would  all  concen- 
trate upon  the  wife.  A  man  in  his  normal  condition  of  mind  probably 
would  make  some  demonstration  of  enmity  against  those  whom  he  sup- 
posed to  be  thus  intimate  with  his  wife.  And  from  his — ^I  have  heard 
nothing  in  evidence  with  regard  to  any  demonstration  on  the  part  of 
the  person  named  in  the  hypothetical  case  of  his  having  any  ill-feeling 
towards  any  person  but  his  wife. 

Q.  Suppose  he  did  denounce  bitterly  the  person  in  the  same  con- 
nection ? 

Kb.  Babnks — And  at  the  same  time  was  on  the  most  intimate  per- 
sonal relations  with  him,  and  appointed  him  a  trustee  under  a  trust  for 
the  culture  of  the  children  ? 

Mb.  Pbatt — Exactly;  until  the  investigation  had  closed  and  he  had 
satisfied  himself. 

Mb.  Babkes — ^During  that  very  time. 

Mb.  Pbatt — During  that  very  time. 

Mb.  Pbatt — Suppose  with  that,  that  he  still  keeps  up  his  relations 
during  that  time  while  he  is  making  the  investigation  to  avoid  the  party 
rraspeoting,  or  any  other  reason  he  may  assert  ? 

A.  Well,  I  think  I  would  answer  that  the  conduct  was  an  evidence 
of  an  unsound  mind.     A  man  who  woidd  entertain  such  feelings  to- 
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wards  another,  even  though  they  should  not  be  proven  by  investiga- 
tion, would  retain  more  or  less  of  that  jealousy  towards  the  parties  in 
my  opinion,  so  much  at  least  that  he  would  not  take  him  into  such 
confidential  relations. 

Q.  Suppose  upon  investigation  he  found  there  was  no  ground 
whatever  for  the  accusation,  would  you  still  think  he  would  be  obliged 
to  retain  his  enmity  towards  the  person  accused  ?  On  the  contrary, 
would  not  it  be  the  natural  effect  if  there  was  any  generosity  in  his 
mind,  to  treat  him  with  more  kindness  for  having  erred  against  him  ? 

A.  Well,  I  don't  know  but  it  may  be  barely  possible  that  such  a 
case  may  occur,  but  I  don't  think  it  is  the  natural  course  that  a  man's 
mind  would  take  after  entertaining  such  suspicions  towards  another. 

Q.     You  don't  think  it  would  be  the  natural  course  of  his  mind  ? 

A.     No,  sir. 

Q.  Suppose,  Doctor,  that  the  husband  and  wife  had  been  living 
together  for  a  series  of  years  in  extreme  wretchedness  and  unhappi- 
ness,  continually  quarreling  and  wrangling —    , 

Mr.  Barnes — ^But  that  is  not  the  case.  The  quarreling  and  wrang- 
ling was  all  on  one  side.  The  testimony  is  universal  that  her  manner 
and  conduct  towards  him  was  submissive  in  the  last  degree.  And 
Father  Gallagher  said  she  wanted  to  remain  by  him  through  life,  if  he 
would  give  her  only  half  a  chance  to  live. 

Mr.  Pratt — If  the  Court  please,  I  do  not  see  that  is  the  evidence  at 
this  stage  of  the  case. 

Mr.  Barnes — Give  the  witness  the  facts. 

The  Court — ^You  had  better  let  the  questions  be  asked,  and  then 
object  to  them,  Mr.  Barnes.    Ask  the  question. 

Mr.  Pratt — Q.  Suppose,  then.  Doctor,  that  the  husband  and  wife 
had  lived  together  for  a  series  of  years  very  unhappily,  without  any 
love  between  them,  but,  on  the  contrary,  only  hatred,  and  trouble,  and 
discontent;  and  that  in  the  absence  of  the  husband,  the  wife  had 
broken  into  the  house,  and  taken  away  and  sold  his  furniture  that  he 
had  locked  up  there;  broken  open  his  warehouse  and  sold  a  large 
•quantity  of  grain,  and  that  on  his  return  she  denied  having  sold  these 
things,  and  persisted  in  the  denial  until  the  facts  were  about  to  be 
proven,  and  then  confessed  that  she  had  taken  and  sold  them;  would 
you  find  the  subject  insane,  because  on  a  few  occasions,  in  fits  of  pas- 
sion and  rage,  and  as  one  of  the  reasons  for  desiring  his  wife  to  keep 
away  from  him,  he  should  denounce  her  to  certain  acquaintances  as  a 
thief  and  a  liar  ? 

A.  No,  I  would  not  for  these  circumstances  consider  him  insane 
for  so  denouncing  her,  if  those  were  the  facts. 

Q.  Now,  suppose.  Doctor,  that  upon  the  same  state  of  facts  she 
entertains  hatred  instead  of  love,  and  the  husband,  extremely  nervous, 
impatient,  irritable,  the  possessor  of  an  estate  of  half  a  million  dollars, 
a  great  bulk  of  which  he  is  about  to  convey  away  for  benevolent  pur- 
poses; that  it  is  evident  to  the  wife  that  the  husband  can^live  But  a 
short  time;  she  knows  he  is  about  to  make  such  a  disposition  of  his 
property  and  leave  her  almost  penniless;  and  if,  while  suffering,  as 
before  stated,  from  these  diseases,  the  husband  should  express  an 
occasional  fear  of  being  poisoned,  but  after  the  conveyance  of  th^ 
property  was  made  he  ceases  to  express  any  such  fear,  saying  there  was 
no  longer  any  object  in  killing  him  now,  as  the  property  was  gone,  and 
nothing  could  be  gained  by  his  death;  would  you  consider  the  mere 
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fact  that  under  such  circumstances  and  in  that  physical  condition  he 
expressed  such  fears,  any  evidence  of  insanity  ? 

A.  Well,  I — ^unless  it  is  shown  the  wife  was  a  very  immoral  person, 
and  somewhat  desperate  in  her  character,  I  would  consider  it  some 
evidence  of  insanity  that  he  should  express  such  fear. 

Q.  If  she  hated  him  intensely,  and  knew  that  the  man's  estate  was 
about  to  be  placed  beyond  her  reach;  add  to  that  fact  that  the  great 
object  and  purpose  of  her  married  life,  from  its  very  inception,  was  to 
secure  that  property,  the  height  of  her  ambition,  the  husband  knowing 
all  these  facts — 

Mb.  Babnes — [Interrupting.]  I  object  to  that  as  irrelevant  and 
immaterial. 

The  Court — [After  discussion.]  I  think  I  understand  the  question. 
It  is  very  hard  to  lay  down  a  rule  how  far  an  examination  of  the  kind 
can  go.  For  instance,  if  I  lay  down  a  rule  that  hypothetical  questions 
of  this  sort  may  be  put  to  any  extent,  then  we  get  into  the  case  all  of 
the  cases  supposed  by  the  Counsel.  As  a  general  rule,  a  party  has  a 
right  on  cross-examination  to  put  hypothetical  cases,  but  it  must  be 
such  a  case  as  is  not  calculated  to  prejudice  the  minds  of  the  jury  with 
regard  to  the  case  before  them.  It  appears  to  me  that  this  question 
involves  a  part  of  the  case  on  the  other  side,  and  upon  the  proof  of  the 
facts  suggested  in  the  question,  it  would  be  a  part  of  the  case  of  those 
who  defend  the  will.  They  would  then  have  the  right  to  ask  Doctor 
Shurtliffe  this  question  as  propounded  now;  but  I  think  the  question 
as  at  present  suggested  is  calculated  to  prejudice  the  minds  of  the  jury, 
and  if  this  is  allowed,  any  other  supposable  case  may  be. 

Mb.  Pratt — If  the  Court  please,  unless  we  ask  it  now,  we  cannot 
ask  it  at  all. 

The  Coubt — ^You  can  bring  the  witness  here.  The  Court  will  not 
presume  that  he  will  not  be  here. '  I  heard  that  this  question — in  ruling 
out  all  hypothetical  questions — 4)ut  that  this  question  in  the  present 
progress  of  this  cause  is  improper  to  be  put. 

Mb.  Pbatt — Mr.  Reporter,  please  note  the  exception. 

Q.  Doctor,  would  you  consider  the  fact  that  a  weak  and  helpless 
old  man  in  the  last  stages  of  consumption,  suffering  extreme  pain  and 
prostration,  his  mind  intently  occupied  as  far  as  his  strength  would 
permit,  in  settling  and  disposing  of  a  large  estate — would  you  consider 
the  fact  that  he  was  careless  and  indifferent  at  times  about  the  exposure 
of  his  person  to  those  who  were  hateful  and  unpleasant  to  him,  any 
evidence  of  his  insanity  ? 

Mb.  Babnes — I  object  to  that;  it  is  not  the  case.  There  is  no 
evidence  that  he  ever  exposed  his  person  to  those  who  were  hateful  and 
distasteful  to  him.  On  the  contrary,  the  evidence,  so  far  as  there  is 
any,  so  far  as  heard  from  up  to  this  time,  is  the  evidence  of  Miss  Frank 
Parker,  Miss  Blanchard  and  Miss  Coffin,  and  they  stated — 

Mb.  Pbatt — [Interrupting.  ]  I  will  modify  the  question  if  the  Court 
please,  without  waiting  to  take  the  ruling. 

Q.  Would  you  consider  the  fact  of  a  weak,  helpless  old  man  in 
the  last  stages  of  consumption,  suffering  extreme  pain  and  prostration, 
who  is  fully  occupied  so  far  as  his  strength  would  permit  in  settling  up 
a  large  estate,  would  you  think  that  if  he  was  careless  and  indifferent 
about  the  exposure  of  his  person  at  such  times,  an  evidence  of 
insanity  ? 

Mb.  Babnes — ^I  object  to  the  question.  There  is  no  evidence  that 
he  was  suffering  extreme  pain  at  all^  not  the  slightest.     On  the 
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contraiy,  so  far  as  it  appears,  lie  had  a  tolerably  good  time;  he  had  a 
ravenous  appetite,  when  any  body  gave  him  anything  to  eat,  could 
curse  and  swear  like  a  **  Barbary  Coast "  ranger,  and  not  having 
complained  of  pain  whatever. 

Mr.  Pratt — I  insist  on  the  question,  your  Honor,  and  will  take  the 
ruling  of  the  Court. 

The  Court — Repeat  the  question. 

[The  JReporter  reads  the  question.] 

The  Court — I  will  allow  that  question. 

Mr.  Barnes — ^I  except.     I  want  an  exception  to  that. 

The  WrruESs — ^I  cannot  give  a  very  definite  answer  to  such  a  ques- 
tion as  that.  An  occasional  accidental  exposure,  some  carelessness  in 
that  particular  would  be  no  evidence  of  insanity,  at  the  same  time 
there  might  be  a  willful  exposure,  a  willful  and  offensive  exposure  or  a 
grq^ly  indecent  exposure,  that  would  be  an  evidence  of  moral  impair- 
ment. But  carelessness,  simply  carelessness  of  his  exposure  and  occa- 
sional accidental  exposure  of  his  person,  while  he  is  prostrated  and 
suffering,  would  be  no  evidence  of  insanity. 

Q.  Suppose,  Doctor,  a  man  to  have  been  through  life  exceedingly 
economical,  growing  old,  and  more  so  as  he  grows  richer,  until 
economy  became  for  years  extreme  parsimoniousness,  denying  himself 
as  well  as  his  family,  the  luxuries  of  life,  for  the  mere  love  of  money, 
and  when  sick  and  dying  with  the  disease  before  named,  and  having  a 
variable  and  capricious  appetite,  he  asks  the  neighbors  on  a  few  occa- 
sions to  bring  him  food,  saying  that  it  tasted  better  than  any  he  could  get 
at  home,  that  his  cooks  did  not  know  how  to  please  him,  would  you 
consider  such  a  request  evidence  of  insanity  ? 

Mr.  Barnes — I  object  to  that.  It  is  not  in  the  case  developed  by 
the  facts  here.     It  is  about  one  quarter  of  it. 

The  Court — ^I  will  allow  the  question  to  be  put. 

Mr.  Barnes — I  except. 

The  Witness — A.  If  he  made  this  request  more  for  a  change,  to 
obtain  delicacies  from  his  neighbors  tliat  he  did  not  get  at  home,  I 
would  not  consider  it  as  an  evidence  of  insanity;  but  if  it  was  done 
simply  out  of  parsimony,  in  a  man  of  his  wealth,  I  would  consider  it 
so.  But  in  answering  that  question,  I  am  aware  that  there  are  many 
instances  of  misers  who  act  almost  as  unreasonably  as  that,  but  in 
many  of  those  cases  that  we  hear  of  there  is  at  least  some  impairment 
of  the  mind;  •those  that  we  read  of  in  books.  I  have  no  right  though 
to  go  beyond  this — 

Q.     [Interrupting.]     State  about  what  you  were  about  to  state  ? 

A.  No,  I  have  no  right  to  state  what  I  was  about  to  state;  it  is  not 
embraced  in  your  supposition. 

Q.  Suppose  as  a  matter  of  fact  that  at  the  time  these  requests  were 
made  he  was  destitute  of  suitable  and  proper  food  in  his  own  house, 
and  was  alone  pretty  much,  and  neglected  ? 

Mr.  Barnes — No;  alone  as  a  matter  of  choice. 

Mr.  Pratt — Q.     Alone  as  a  matter  of  choice  ? 

Mr.  Barnes — Not  neglected  at  all. 

The  Witness — A.  I  would  have  to  consider  the  necessity  of  his 
being  alone  and  destitute.  If  there  was  any  necessity  for  it  I  would 
consider  it  no  evidence  of  insanity  for  him  to  take  food  of  his  neigh- 
bors. 

Q. .  Suppose  his  treatment  of  his  servants  had  been  such  as  to 
drive  them  out  of  his  house,  and  he  is,  as  a  matter  of  fact,  left  alone 
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without  food.  I  don't  ask  you  whether  his  treatmeiit  in  driving  them 
out  of  the  house  would  be  evidence  of  insanity,  but  whether,  these 
faots  existing,  no  matter  what  the  cause,  the  mere  fact  of  his  having 
sent  for  food  to  the  neighbors,  would  be  an  evidence  of  insanity  ? 

A.  If  he  is  haggard  and  alone,  and  unable  to  help  himself,  has  no 
other  means  of  getting  food,  it  is  no  evidence  of  insanity  that  he  should 
send  for  it  to  his  neighbors. 

Q.  Suppose  alone  and  yet  being  haggard  as  a  matter  of  choice,  he 
sends  to  the  neighbors  and  asks  them  to  bring  him  food  ? 

A.  Well,  I  do  think  it  is  an  evidence  of  insanity;  the  fact  of  his 
sending  i^ows  that  he  is  in  communication  with  persons  through  whom 
he  might  obtain  food  for  his  own  household;  and  no  reason  appears 
why  he  did  not. 

Q.    No? 

A.  Yes,  sir;  I  think  it  is  evidence  of  insanity,  if  he  be  sending^  to 
the  neighbors  for  food  when  there  is  no  necessity  for  it,  unless  as  I 
said  before,  it  is  simply  for  the  change,  for  delicacies  that  he  did  not 
have  in  his  own  kitchen. 

Q.  Is  not  that  very  commonly  the  case.  Doctor,  that  where 
persons  are  sick,  and  have  been  for  a  long  time,  and  have  capricious 
appetites,  they  relish  food  brought  from  abroad  better  ? 

A.     Yes,  sir;  that  is  the  case. 

Mb.  Babnes — What  was  the  question,  "  He  sends  for  delicacies  he 
cannot  get  at  home  ?"  The  delicacies  he  was  after  were  beefsteak  and 
potatoes;  baked  potatoes. 

Mb.  Pbatt — Doctor,  suppose  a  man  naturally  excessively  vain  and 
egotistical,  having  unbounded  confidence  in  his  own  energies,  judg- 
ment and  correctness  about  all  matters,  exceedingly  impatient  of  all 
opposition  and  contradiction,  knowing  himself  hated  and  despised  by 
almost  everybody  for  his  meanness,  would  you  consider  it  any  evidence 
of  insanity,  that  such  a  man,  when  extremely  sick,  and  nervous,  and 
irritable,  should  denounce  those  who  disputed  with  him  about  a  matter 
concerning  which  he  was  extremely  sensitive  and  confident  that  he  was 
not  mistaken  ? 

A.     No,  I  would  not  consider  that  an  evidence,  that  standing  alone  ? 

Q.  You  spoke  yesterday,  Doctor,  of  what  you  called  the  monoma- 
nia of  suspicion;  some  new  classification,  the  mania  of  tuberculosis  ? 

A.     I  did. 

Q.     What  are  the  distinguishing  characteristics  of  thatVaonomania  ? 

A.  They  are,  of  course,  extreme  suspicion  of  everybody,  those 
with  whom  they  come  in  contact,  particularly.  Great  irritability; 
sometimes  melancholy  and  depression. 

Q.     Are  those  the  habitual  and  regular  symptoms  of  the  patient  ? 

A.  They  are  the  habitual  and  regular  symptoms  of  the  patient 
laboring  under  monomania  of  suspicion.  Persons  who  have  mania  from 
tuberculosis,  or  are  insane  from  tuberculosis,  do  not  always  have  the 
monomania  of  suspicion;  sometimes  the  insanity  assumes  other  forms, 
but  more  frequently  this  form  than  any  other  of  that  class  of  insanity. 

Q.  Well,  where  those  symptoms  were  not  habitual, but  only  occa- 
sional, should  a  controversy  arise  ?  Would  it  then  be  any  particular 
evidence  of  an  impaired  condition  of  the  mental  faculties  ? 

A.  No,  not  unless  that  were  habitual.  I  would  modify  the  answer 
in  this;  that  it  would  depend  upon  how  absurd  their  suspicions  were,  of 
course.  But,  to  be  general,  all  the  suspicions  of  the  patient  laboring 
under  that  disease  might  not  alone  be  an  evidence  sufficient  to  determine 
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whether  the  persons  were  insane,  and  would  not  be  if  it  only  occurred 
occasionally. 

Q.  If  there  was  no  evidence  at  all  for  the  suspicion,  you  would 
regard  these  circumstances  as  pretty  good  evidence  of  insanity  or  mo- 
nomania ? 

A.  It  would  be  evidence  if  the  suspicion  was  habitual,  yes,  sir. 
That  even  would  depend,  as  I  said  before,  on  the  reasonableness  of  his 
suspicions.  A  man  might  manifest  a  general  suspicious  disposition 
laboring  under  such  disease,  even  without  any  cause;  and  I  would  not 
determine  from  that  alone  that  a  person  was  insane.  But  if  he  suspected 
that  he  was  to  be  murdered  without  any  reason,  by  a  person  who  had 
borne  a  good  and  benevolent  character,  or  was  to  be  poisoned  by  such 
a  person,  I  would  consider  the  suspicions  so  unreasonable  as  to  be  an 
evidence  of  insanity,  provided  there  was  no  cause  for  such  suspicion. 

Q .    Is  monomania.  Doctor,  ever  primary  in  its  character  ? 

A.     What  do  you  mean — does  insanity  ever  manifest  itself  first  ? 

Q.    Yes,  sir.     Is  it  not  a  transformation  always  from  melancholia  ? 

A.     No,  I  don't  think  it  is. 

Q.     Is  it  in  the  majority  of  cases  ? 

A.    It  is  in  many  cases;  but  it  is  not  always. 

Q.     Melancholia  is  purely  emotional,  is  it  not — true  melancholia  ? 

A.     I  believe  it  is  so  classified;  yes,  sir;  properly  so,  too. 

Q.  Well,  in  cases  of  monomania  is  not  there  always  an  emotional 
disturbance  which  precedes  the  disturbance  of  the  intellectual  faculties 
some  length  of  time  ? 

A.     Will  you  put  the  question  again  ? 

Q.  Is  not  there  in  cases  of  monomania  always  an  emotional 
disturbance  which  precedes  the  intellectual  disturbance  some  space  of 
time? 

A.     Well,  I  cannot  say  that  there  is,  always. 

Q.     Is  there  generally  ? 

A.  I  believe  there  is,  generally,  but  I  am  quite  confident  it  is  not 
always  the  case. 

Q.  The  emotional  and  intellectual  disturbances  sometimes  arise 
simultaneously,  do  they  ? 

A.  Yes,  sir;  that  is  to  say,  those  cases  where  the  first  manifesta- 
tions of  insanity  is  exhibited  upon  some  particular  point. 

Q.     Cases  of  monomania  ? 

A.  Yes,  sir;  without  any  previous  causes  of  melancholy  or  other 
mental  derangement. 

Q.     Those  are  rare-  cases,  are  they  not.  Doctor  ? 

A.     Well,  I  don't  know  that  they  are  so  very. 

Q.     But  in  the  majority  of  cases,  the  other  rule  prevails  ? 

A.     I  am  not  certain  about  that. 

Q.     What  do  you  think  about  it  ? 

A.  Well,  I  am  inclined  to  think  that — ^what  other  rule  do  you 
mean? 

Q.  That  the  emotional  precedes  for  some  space  of  time  the 
intellectual  disturbance,  as  a  general  rule  ? 

A.     I  think  it  does,  as  a  general  rule. 

Q.  Doctor,  is  not  the  fear  and  apprehension,  and  dread,  the 
peculiar  symptom  of  melancholia  rather  than  monomania  ? 

A.  Well,  it  is.  The  monomania  may  take  that  form  of  fear,  and 
the  fear  may  be  more  intense  than  in  melancholia,  but  there  is  genendly 
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depression  and  fear  of  evil  in  many  cases;  general  depression  of  spirits, 
and  a  want  of  hopefulness  in  the  future. 

Q.  Now,  JDoctor,  as  a  matter  of  theor}'  and  principle,  can  a  deluded 
opinion  on  one  subject  only,  unaccompanied  by  hallucination,  be  recog- 
nized as  insanity  ? 

A.     A  deluded  opinion  on  one  subject  alone  ? 

Q.     Without  any  hallucination  ? 

A.  Yes,  sir;  by  a  deluded  opinion  I  understand  you  to  mean  a 
delusion  ? 

Q.  Yes,  sir;  a  deluded  opinion  on  one  subject  without  any  hallu- 
cination; does  it  not  constitute  insanity  ? 

A.  It  may  constitute  insanity  without — I  don't  know  as  I 
understand — ^you  don't  mean,  of  course,  a  deluded  opinion  without 
any  insane  delusion  or  unreasonable  delusion  ? 

Q.  Well,  if  I  said  a  delusion,  that  would  of  course  imply  insanity. 
I  put  the  question  in  that  form;  I  don't  know  as  I  can  make  it  any 
clearer  ? 

A.  I  understand  the  question.  I  say  a  deluded  opinion  that 
cannot  be  remedied  by  reason  or  by  evidence,  even  though  there  be  but 
a  delusion  and  no  hallucination,  is  an  evidence  of  insanity. 

Q.    Does  it  alone  constitute  insanity  ? 

A.  It  may  alone  constitute  insanity.  It  would  be  a  pure  literal 
monomania. 

Q.  Do  you  recognize  the  work  of  "Bucknell  and  Tewke  on 
Insanity,"  as  a  standard  work  on  that  subject  ? 

A.     Yes,  sir;  it  is  a  standard  work. 

Q.  Is  it  possible.  Doctor,  to  determine  positively  the  existence  or 
non-existence  of  insanity  in  the  majority  of  cases  without  giving  atten- 
tion to  the  condition  of  all  the  mental  faculties  and  antecedents  of  the 
patient?  Perhaps  I  ought  to  make  that  monomania;  limit  it  to  that.  Is 
it  possible  to  determine  positively  the  existence  or  non-existence  of 
monomania  in  the  majority  of  cases? 

A.  Yes,  sir;  it  is  possible  to  determine  positively  the  existence 
or  non-existence  of  monomania.  I  understand  the  question  to  be,  in 
the  majority  of  cases  is  it  possible  to  determine  ? 

Q.     That  is  the  way  I  presented  it  to  you. 

A.  Well,  I  think  in  the  majority  of  cases  of  monomania  it  would 
be  necessary  to  know — I  cannot  say  that  it  would  be  necessary  to  know 
all  of  the  circumstances,  but  there  are  many  cases  that  present  so  much 
doubt  that  it  is  necessary  to  know  all  of  the  circumstances  in  order  to 
determine.  I  would  not  say,  however,  because  I  am  unable  to  say 
that  it  is  so  in  the  majority  of  cases. 

Q.  Well  then,  you  wUl  say  the  converse  of  the  proposition,  that 
in  some  cases  the  existence  or  non-existence  of  monomania  can  be 
determined  without  reference  to  any  of  the  other  mental  faculties  or 
any  of  the  antecedents  of  the  patient? 

A.  Well,  I  don't  think  it  is  necessary,  in  some  cases,  even  to  know 
the  antecedents  of  the  patient.  In  some  cases  of  monomania  there  is 
a  very  extravagant  and  unreasonable  delusion  which  is  without  founda- 
tion in  fact;  a  delusion  of  the  greatest  conceivable  absurdity;  if  a 
person  adheres  to  it  in  spite  of  all  reason  and  facts  which  can  be  pre- 
sented, it  is  sufficient  to  establish  his  mental  unsoundness,  without 
going  into  the  history  of  his  life,  or  inquiring  into  all  the  circumstances 
of  hiis  case. 
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Q.  Just  give  an  illustration  of  that  case — one  which  you  have  in 
your  mind.     Select  one  for  yourself. 

A.  Well,  I  will  give  cases  that  have  been  hysterical.  If  a  man 
conceives  his  legs  to  be  glass,  and  adheres  to  that  belief  in  spite  of 
every  reason  to  the  contrary,  I  should  say  that  alone  would  be  suffi- 
cient to  establish  the  fact  that  the  man  was  of  unsound  mind. 

Q.     Is  there  any  such  thing,  Doctor,  as  insanity  of  a  single  faculty  ? 

A.  I  don't  know  how  that  may  be.  It  would  involve  a  sort  of 
metaphysical  discussion  of  the  mind  that  perhaps  I  would  not  be  capa- 
ble of,  and  I  might  not  come  to  correct  conclusions  in. 

Q.  I  won't  press  you  to  answer  the  question;  I  don't  know  as  it 
is  of  any  importance  any  way;  if  you  don't  feel  like  answering  it  with- 
out some  reflection.  I  will  ask  you,  then,  as  a  general  thing,  are  not 
all  of  the  faculties  of  the  mind  involved  more  or  less  in  cases  of  mono- 
mania ?  Oh,  it  may  be  more  striking  in  one  faculty  than  another;  j^t, 
generally,  are  not  all  of  the  faculties  in  some  degree  impaired  or  in- 
volved ? 

A.  They  are  liable  to  be;  I  cannot  say  that  they  all  would.  They 
certainly  may  be  all  influenced  by  the  monomania. 

Q.  Well,  t(f  constitute  a  case  of  pure  monomania,  Doctor,  must 
there  be  an  insanity  or  disturbance  of  all  of  the  faculties  of  the  mind 
relative  to  the  particular  subject  or  person  on  which  the  party  is  mono- 
maniac ? 

A.  Well,  yes;  I  think  all  of  the  faculties  of  the  mind  would  be 
affected  upon  that  subject;  would  be  influenced  by  the  man's  particular 
belief  that  constituted  his  monomania  or  delusion. 

Q.  If  there  could  be  or  is  any  such  thing  as  insanity  of  a  single 
faculty,  that  would  necessarily  be  of  the  purely  emotional,  would  it  ? 

Mr.  Barnes — I  would  like  to  ask  the  counsel,  for  my  own  informa- 
tion, simply,  what  he  means  by  a  single  faculty  ? 

The  Witness — If  you  permit  me  to  answer  the  question,  I  will 
answer  it  in  the  negative;  because,  for  instance,  the  faculty  of  memory 
is  not  an  emotional  faculty.  A  man  may  lose  his  memory,  and  yet 
will  reason  correctly. 

Q.     Would  the  mere  loss  of  memory  constitute  monomania  ? 

A.  Well,  it  would  constitute  an  impairment  of  the  mind,  an  abso- 
lute loss  of  the  memory.  I  only  made  that  in  answer  to  your  question 
to  show  that  such  a  thing  might  be  possible,  in  my  opinion. 

Q.  Are  not  a  great  many  cases  of  monomania  purely  physical 
manifestations — what  vou  call  monomania,  and  what  tiie  writers  clas- 
sify  monomania  ?  Are  not  a  great  many  cases  of  it  simply  a  purely 
physical  ? 

A.  No,  not  purely  physical.  I  cannot  conceive  how  a  disease  of 
the  mind  can  be  regarded  as  purely  physical,  in  common  language. 
The  cause  may  be  physical. 

Q.  Take  the  case  of  nymphomania  for  an  illustration.  Tou  recog- 
nize that  as  a  species  of  monomania  ? 

A.  I  understand  you  now.  The  cause  of  all  mental  unsoundness 
as  to  that  form  of  ideas,  I  regard  as  physical. 

Q.  I9  not  the  effect  of  nymphomania  simply  upon  the  physical 
system,  and  not  upon  the  intellectual  faculties  ? 

A.  Well,  I  don't  think  it  is  entirely  always;  because  the  physical 
disturbance  need  not  amount  to  a  mania;  that  is,  the  brain  is  mythical 
generally  in  such  cases.     The  cause,  of  course,  is  physical;  but  the 
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indecent  demonstrationB  that  arise  in  that  disease  must  result,  and  do 
result  from  an  impaired  mind. 

Q.  Are  not  the  lascivious  ideas.  Doctor,  the  result  of  the  spinal 
irritation,  just  as  hunger  or  ideas  of  food,  rather,  are  the  result  of 
htinger,  simply  and  purely  physical  ? 

.  A.  That  all  may  be.  It  may  be  the  result  of  the  physical  irritation, 
but  it  affects  the  mind.  It  affects  the  propensities  in  a  marked 
degree. 

Q.  Yes,  or  affects  the  propensities  and  emotions  ?  Does  it  neces- 
sarily impair  the  mental  powers  ?  I  suppose  it  would  after  a  long 
series  of  years,  after  considerable  indulgence  undoubtedly,  impcdr  the 
whole  physical  and  mental  system  ? 

A.  Yes,  I  would  say  that  it  impairs — ^where  that  condition  amounts 
to  nymphomania,  it  impairs  the  mental  powers  and  destroys  the.  whole 
chantcter  and  destroys  the  modesty  of  the  female.  It  deprives  her  of 
the  very  use  of  the  will,  and  she  is  unable  to  conduct  herself  with  that 
propriety  which  she  would  with  a  sound  mind. 

Q.     It  simply  debilitates  the  brain,  and  weakens  the  mind  ? 
A.     Yes,  debilitates  the  brain,  and  that  is  my  answer,  that  it  is  not 
purely  a  physical  disease,  that  it  affects  the  mind. 

Q.  Doctor,  doesn't  the  hypothetical  case,  as  stated  by  Mr.  Barnes 
yesterday,  come  nearer  presenting  a  case  of  what  is  called  moral  insanity, 
in  your  profession,  than  of  monomania  ? 

A.  No,  I  don't  think  it  does.  These  classifications  are  somewhat 
arbitrary;  they  don't  cover  fully  each  individual  case;  but  the  perma- 
nence of  the  delusions  in  his  hypothetical  case  on  a  very  few  subjects, 
two  or  three,  I  think  entitle  it  to  be  classed  as  monomania. 

Q.  Do  they  separate  them,  entirely  distinct,  or  nearly,  from  ^e 
moral  insanity  ? 

A.  Well,  I  don't  say  that  they  do.  Tliis  term,  **  moral  insanity," 
is  not  a  very  scientific  or  definite  term.  In  these  monomanias  there  is 
of  course  a  perversion  of  the  faculties  which  constitute  more  or  less 
the  moral  infirmity  and  unsoundness. 

Q.  The  distinction  between  those  two  classes  of  cases,  and  between 
eccentricity  and  monomania  is  very  hard  to  trace  sometimes;  I  suppose 
they  are  very  much  alike  ? 

A.  Well,  they  may  run  into  each  other;  to  a  certain  extent 
they  do. 

Q.  But  this  case  is  more  a  monomania  than  it  is  of  moral  insanity, 
as  you  classify  those  ? 

A.  Yes,  I  regarded  it  as  belonging  more  particularly  to  that  of 
monomania;  it  is  not  literally  a  monomania.  The  term  is  not  generally 
used  in  its  literal  sense. 

Q.  Now,  Doctor,  may  not  all  of  these  bursts  of  passion  alluded  to 
by  Mr.  Barnes  in  his  hypothetical  case  yesterday,  be  attributed  to  a 
vde,  violent  and  brutal  temper,  accompanied  by  low  and  vulgar 
instincts,  yielding  and  given  up  to  for  a  series  of  years,  as  readily  as  to 
the  loss  of  intellectual  faculties  ? 

A.  Well,  I  take  the  supposed  case  as  a  whole,  of  course.  I  answer 
upon  his  hypothetical  case,  taking  all  of  the  facts  of  the  supposed 
person,  I  can  see  that  that  kind  of  brutality  might  exist  possibly  without 
perhaps  any  impairment  of  mind,  in  some  very  ignorant  and  naturally 
illy  organized  person. 

Q.  Doctor,  suppose  the  patient  to  have  been  a  man  of  mean,  low, 
Tulgar    instincts,    bitter,    violent,    vindictive    temper    and    passions 
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naturally,  though  all  his  life  he  has  never  restrained  or  controlled  this 
temper  or  passion,  but  indulged  them  upon  every  provocation;  that  he 
has  lived  for  years  most  unhappily  with  his  wife,  without  love,  but  on 
the  coi^rary  with  mutual  hate;  that  when  worn  out  with  disease, 
enfeebled  and  dying,  and  neglected,  he  should  in  an  occasional  burst 
of  passion,  when  his  wife  Was  the  subject  of  discussion,  accuse  her  of 
infidelity,  falsehood  and  theft;  might  not  all  these  be  attributed  to  this 
bitter  hatred,  and  mean,  low  instincts  and  disposition,  and  temper- 
ament ? 

Mr.  Babnbs — I  object  to  that.  I  object  to  it  because  it  is  not 
founded  upon  the  facts  proved. 

Mr.  Pratt — If  the  Court  please^  there  is  no  fact  proven  in  this  case 
yet. 

Mr.  Barnes — ^1  have  been  here  nearly  two  weeks,  these  facts  I 
believe;  I  labor  under  that  delusion.  There  is  no  such  evidence  here 
at  all.  I  don't  know  what  the  counsel  is  trying  to  make  out  from  this 
kind  of  question.  He  is  here  representing  the  guardian,  the  so-called 
guardian  of  little  Horace  Hawes,  and  in  his  interest  it  would  seem 
from  the  question,  is  trying  to  make  out  his  father  a  cruel  monster.  I 
don't  know  as  that  is  a  legitimate  part  of  his  cause,  but  if  it  is,  let  us 
have  the  facts  upon  what  to  base  the  question. 

Mr.  Pratt — If  the  counsel,  instead  of  making  speeches,  would 
suggest  wherein  the  evidence  does  not  apply — 

SIr.  Barnes — ^[Interrupting.]  The  counsel  makes  this  a  case  of 
mutual  hatred.  He  has  no  such  evidence  in  the  case  at  all.  I  think  I 
am  borne  out  in  saying  it  was  exactly  the  reverse.  It  is  one  of  those 
curious  illustrations  of  feminine  character,  of  which  we  find  a  type  in 
just  such  people  as  the  woman  who  loved  Bill  Sykes  the  murderer, 
who  lifted  up  her  hands  to  God,  when  he  was  beating  her  brains  out 
with  a  club,  and  prayed  for  his  forgiveness  and  his  love. 

Mr.  Pratt — I  have  obviated  that  objection,  if  the  Court  please.  Is 
there  any  other,  Mr.  Barnes  ? 

Mr.  Barnes — Yes,  they  are  as  plenty  as  blackberries. 

The  Court — Eepeat  the  question. 

Mr.  Pratt — Suppose  Horace  Hawes  to  have  been  a  man  of  low, 
mean,  and  vulgar  instinct — of  bitter,  vile  and  vindictive  temper,  natu- 
rally; that  through  all  his  life  he  had  never  restrained  or  controlled 
this  temper  or  passion,  but  indulged  them  upon  every  provocation; 
that  he  had  lived  for  years  most  unhappily  with  his  wife;  that  for  years 
he  had  hated  her;  when  worn  out  with  disease,  enfeebled,  dying,  and 
neglected,  he  should,  in  an  occasional  burst  of  passion,  when  his  wife 
was  the  subject  of  discussion,  accuse  her  of  infidelity,  falsehood  and 
theft,  might  it  not  all  be  attributed  to  the  passions^  and  low  and  vulgar 
instincts,  and  nervous  and  feeble  condition  of  the  patient  ? 

The  Court — I  overrule  the  objection  as  the  question  now  stands. 

Mr.  Barnes — I  object  t6  the  question,  now,  further — your  Honor 
overrules  the  objection  ? 

The  Court — Yes,  sir. 

Mr.  Barnes — It  seems  I  am  in — 

The  Court — [Interrupting.]  I  cannot  hear  you  on  that.  I  will 
give  you  the  benefit  of  an  exception.  I  cannot  hear  objections  to  the 
question  after  the  ruling. 

Mr.  Barnes — I  didn't  understand.  Your  Honor  didn't  give  me  a 
chance  to  object.  The  counsel  read  the  question,  and  your  Honor 
oveiTuled  the  objection.     I  didn't  argue  it  at  all. 
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• 

The  Court — I  will  hear  you.  I  will  lay  it  down  as  a  rule  that  what- 
ever question  is  asked,  whatever  objections  there  are  to  that  question 
must  be  presented  altogether,  or  we  will  never  get  through  with  t^iis 
case.  • 

Mb.  Babites — The  counsel  himself,  when  he  read  the  question  over, 
says,  ''  I  will  obviate  one  objection;''  and  then  read  it,  and  then,  with- 
out giving  the  counsel  an  opportunity  to  call  the  attention  of  the  Court 
to  it,  the  question  is  put. 

The  Court — I  will  give  you  an  objection  to  it. 

Mb.  Barnes — Very  well.  I  object  to  putting  the  question  as  appli- 
cable to  Horace  Hawes. 

Mr.  Pratt — I  have  altered  that,  and  say  "  Suppose  the  patient." 

Mr.  Barnes — Then  I  object  to  the  question  in  the  use  of  the  term 
**  vulgar  in  his  instincts  and  habits."  Now,  I  don't  think  there  is  any- 
thing in  this  case  that  shows  that  Horace  Hawes,  during  all  his  life, 
was  a  man  of  vulgar  instincts.  On  the  contrary,  the  evidence  here, 
so  far  as  the  counsel  has  succeeded  in  bringing  it  out,  has  been  that  he 
was  a  man  of  high  intellectual  order  of  mind  and  character;  that  he 
was  a  man  who  loved  truth;  that  has  been  the  burden  of  tJie  song; 
who  could  not  see  a  shadow  of  an  untruth  or  wrong-doing  without 
having  his  virtuous  frame  smitten  as  by  paralysis,  shook  all  over,  and 
made  very  mad  by  it.  Now,  the  whole  tendency  of  the  case,  if  he  has 
made  any  at  all,  has  been  to  that  effect;  and  when  he  comes  to  put 
the  case,  '*  Suppose  the  patient  has  been  all  his  life  of  low,  vulgar 
instinct,  brutal  and  unrestrained  passions  from  his  youth,"  what  light 
can  a  question  of  that  kind  throw  upon  a  subject  upon  which  we  are 
all  trying  to  get  light  and  intelligence.  Is  it  proper  and  fair  that  a 
question  should  be  put  in  that  way  to  draw  out  an  answer  in  such  a 
way  as  to  have  an  effect  upon  the  minds  of  the  jury,  instead  of  a  candid 
opinion  of  the  facts  as  they  appear  in  this  case  ?  That  is  what  I  object 
to;  and  I  say  that  the  question  is  not  authorized  and  justified.  Your 
Honor  has  already  ruled  upon  this  subject,  in  the  former  question;  I 
think  this  is  the  same  question.  The  man  was  bad  enough,  but  don't 
let  the  counsel  of  the  guardian  of  his  son  try  to  make  him  out  a  bom 
devil. 

The  Court — The  former  ruling  of  the  Court  was  to  the  effect  that 
any  question  which  would  be  in  the  opinion  of  the  Court  calculated  to 
prejudice  the  mind  as  applicable  to  the  facts  before  the  Court,  the 
Court  would  not  allow  it  to  be  put  to  the  witness;  and  in  allowing 
some  questions  to  be  put,  and  others  not  to  be  put,  the  Court  has  taken 
that  into  consideration  in  making  its  ruhngs.  The  question  of  insanity 
is  a  hard  question  to  understand;  and  I  said,  by  way' of  illustration, 
that  any  question  could  be  put  so  as  to  bring  out  and  apply  the 
instruction  of  the  expert  to  the  Court  and  jury,  which  would  not  in  the 
opinion  of  the  Court  prejudice  the  minds  of  the  jury  in  regard  to  the 
case  at  bar.  That  is  the  distinction  which  I  had  in  view  in  the  rulings 
that  I  have  made.  It  is  a  very  hard  thing  to  understand,  and  has 
been  so  commented  upon  by  the  ablest  jurors  as  well  as  the  ablest  of 

the  medical  profession.     Mr.  Justice I  think  made  use  of  the 

ordinary  expression:  ''a  witness  must  explain  these  matters  in  the  best 
way  he  can."  Now,  any  question  that  I  think  will  not  prejudice  the 
minds  of  the  jury  I  will  allow  to  be  put,  by  way  of  illustration;  any 
questions  that  1  think  will  prejudice  the  minds  of  the  jury  I  will  refuse. 
1  do  not  think  this  question  wUl  come  within  that  ruling,  put  in  this 
way.    Therefore  I  allow  it. 
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Mb.  Barkes — ^I  except. 

Mr.  Pratt — Q.  Suppose  Horace  Hawes  to  have  been  a  man  of  low 
and  vulgar  instinct,  of  bitter,  vile  and  vindictive  temper  naturally,  that 
through  all  his  life  he  has  never  restrained  or  controlled  his  temper  or 
passion,  but  indulged  them  upon  every  provocation;  that  he  has  lived 
for  years  most  unhapily  with  his  wife,  that  for  years  he  had  hated  her, 
when  worn  out  with  disease,  enfeebled,  dying,  and  neglected,  he 
should  in  an  occasional  burst  of  passion,  when  his  wife  was  the  subject 
of  discussion,  accused  her  of  infidelity,  falsehood  and  theft,  might  it 
not  be  all  attributed  to  the  passions,  low  and  vulgar  instincts,  and 
nervous  and  feeble  condition  of  the  patient  ? 

The  WrrNESs — A.  Well,  I  would  have  to  answer  that  in  connection 
with  other  suppositions  that  have  been  made.  He  might,  in  a 
temporary  outburst  of  passion,  to  gratify  his  disposition  for  abuse, 
and  to  express  his  habitual  hatred  for  her,  use  that  kind  of  language 
occasionally  in  his  own  house  or  with  his  friends,  and  I  think  it  would 
not,  so  used,  be  an  evidence  of* insanity,  but  when  the  idea  is  carried 
beyond  that  as  it  has  been,  as  shown  by  the  questions  which  have  been 
put  to  me  by  yourself;  and  he  has  secretly  employed  police  officers  to 
follow  up  her  footsteps  and  to  endeavor  to  discover  some  truth  in  this 
alleged  violations  of  chastity  on  her  part,  and  misconduct,  it  showed 
that  it  amounted  to  a  belief  on  his  part;  and  if  not  true,  it  was  a 
delusion,  or  may  have  been  a  delusion;  at  any  rate  it  showed  that  there 
was  some  belief,  and  that  it  was  not  simply  an  ordinary  outburst  of 
passion,  not  unrestrained  anger  for  the  purpose  of  abusing  his  wife 
without  a  cause.  Those  acts,  those  indecent,  improper  acts  which  you 
have  related,  had  frequently  occurred  in  that  way;  but  they  are 
generally  not  carried  beyond  the  line  of  their  occurrence;  they  are  not 
pursued  as  facts,  where  the  mind  is  sane. 

Q.  Well,  Doctor,  would  the  fact  that  he  employed  detectives  to 
ascertain  whether  this  infidelity  existed  or  not,  would  that  show  a 
belief  in  his  mind  that  he  did,  or  only  a  suspicion  and  desire  to  know 
the  truth  ? 

A.     It  woujd  establish  the  fact  that  he  had  serious  suspicions. 

Q.  Exactly;  and  that  he  wanted  to  know  whether  it  was  true  or 
false  ? 

A.  It  makes  a  different  case  of  it  than  that  which  you  now  present 
to  me,  where  there  is  a  simple  temporary  outburst  of  passion;  which 
is  simply  an  expression  of  hatred  of  his  wife,  and  his  low  and  vulgar 
instincts. 

Q.  I  presented  the  other  question  to  you  before,  and  now  I  would 
like  to  have  a  direct  answer  to  this;  whether  these  occasional  outbursts 
merely,  separated  and  regardless  of  other  facts,  would  be  any  evidence 
of  insanity? 

A.     In  such  a  degree  as  you  present  it  would  not,  standing  alone. 

Q.  What  is  the  marked  distinction  between  eccentricity  and  mono- 
mania ? 

A.  Well,  the  marked  distinction  is  this:  In  the  first  place,  one  is 
the  result  of  a  peculiar  organization,  and  the  other  is  the  result  of  dis- 
ease. A  man  ever  so  eccentric  will  generally  reason  calmly  and  ration- 
ally upon  the  subjects  upon  which  he  ^entertains  peculiar  views.  A 
person  who  is  a  monomaniac,  at  once  upon  attempting  to  reason  him 
out  of  his  unreasonable  belief,  becomes  pxcited,  rejects  all  reason,  the 
delusion  takes  full  control  of  his  reasoning  powers,  and  he  is  unable  to 
reason  upon  the  subject.     The  delusion  is  dominant  over  all  the  other 
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faculties.  But  in  a  person  who  is  only  eccentric,  and  whose  mind  is 
sound,  he  reasons  with  calmness,  and  sometimes  laughs  at  his  own 
oddities. 

Q.  Where  the  patient  himself  recognizes  his  eccentricities,  knows 
them  himself,  and  appreciates  them,  and  still  persists  in  them,  that  is 
simply  eccentricity;  that  he  reasons  upon  them,  and  understands  and 
admits  it? 

A.  And  don't  become  excited  over  them.  He  don't  necessarily 
admit  them  as  eccentricities,  but  he  talks  of  them  with  calmness,  and 
can  be  reasoned  with. 

Q.  Now,  suppose,  Doctor,  that  a  paper,  document,  will,  or  deed 
of  foundation,  or  any  other  instrument,  was  presented  to  you,  and  you 
found  it  exceedingly  peculiar  and  strange  in  its  provisions,  but  you 
still  found  that  it  was  just  exactly  such  an  instrument  as  might  be 
expected  from  the  character,  habits,  and  whole  life  of  the  man  who 
made  it,  would  you  then  consider  the  instrument  as  the  ofifspiing  of 
insanity  or  monomania  ? 

A.     Will  you  repeat  the  question  ? 

Q.  Suppose — take  a  case  by  way  of  illustration :  Suppose  a  will  was 
presented  to  you  which  you  find  to  be  in  its  provisions  exceedingly  pecu- 
liar, and  eccentric,  and  strange;  but  when  you  come  to  investigate  the 
character,  and  the  life,  and  the  modes  of  thought,  and  habits,  and  con- 
stitution and  temperament  of  the  man  who  made  it,  and  you  find  that 
the  instrument  is  just  exactly  such  an  instrument  as  you  would  reason- 
ably expect  to  be  made  by  this  man,  would  you  then  consider  this 
instrument  as  the  offspring  of,  or  tainted  with  his  insanity  ? 

A.  Well,  I  might,  or  might  not;  I  could  not  say  as  to  that.  It 
don't  appear  by  the  question  but  what  he  was  admitted  to  be  insane, 
as  I  understand. 

Q.  No;  I  ask  you  whether,  judging  from  that  fact  alone,  judging 
from  the  instrument  itself,  it  being  just  such  an  instrument  as  you 
would  expect  to  emanate  from  a  man  of  his  habit,  temperament,  dispo- 
sition and  modes  of  thought  through  life,  and  at  times  when  there  was 
no  suspicion  of  his  insanity  at  all,  would  you  then  consider  the  instru- 
ment itself,  because  of  its  peculiarities  and  eccentricities,  the  offspring 
of  insanity,  or  tainted  with  insanity  ? 

A.  No,  I  would  not,  if  it  was  just  such  a  will  as  you  would  expect 
from  him,  from  his  peculiarties,  at  a  time  when  there  was  no  suspicion 
of  insanity. 

Q.     That  is  all,  Doctor. 

Be^Direci  Examination  by  Mr.  Babmes — Q.  You  were  examined  at 
some  length  by  the  counsel  on  the  other  side  as  to  the  opinion  a  man 
entertains  contrary  to  evidence,  contrary  to  the  weight  of  the  evidence — 
the  preponderance  of  evidence.  Now,  I  want  to  ask  you  with  relation 
to  this  subject  one  or  two  things  only:  First,  are  there  not  many  cases 
of  insane  delusions  where  the  delusion  avows  itself  onginally  on  some 
slight  circumstance,  and  where  the  inconsistency  consists  in  magnifying 
this  circumstance  beyond  all  reasonable  bounds  ? 

Mb.  Pratt — ^If  the  Court  please,  I  would  like  to  have  the  Keporter 
read  the  question. 

[The  Reporter  reads  the  question.] 

Mb.  Pratt — There  is  no  objection. 

Thb  Witness — ^A.     Well,  the  insanity  originates  with  the  insane 
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delusion,  and  it  is  more  and  more  manifest  as  this  is  magnified  beyond 
all  reasonable  bounds. 

Q.  Then,  may  not  this  extravagance  of  judgment  be  as  good  in 
proof  of  this  being  a  delusion,  as  taking  up  of  some  absurd  prejudice 
that  is  utterly  unfounded,  or  rests  on  no  basis  whatever?  Suppose  a 
man  has  a  slight  defect  of  vision  in  one  of  his  eyes,  and  he  believes 
himself  to  be  perfectly  blind,  and  acts  as  a  blind  man,  though  his  eyes 
enable  him  to  see;  it  is  perhaps  as  slight  as  a  cast  in  the  eye,  and  he 
believes  himself  to  be  totally  blind,  and  won't  walk  without  assistance. 
He  gets  somebody  to  lead  him  all  of  the  time,  and  pretends  he  cannot 
take  up  anything,  or  see  or  do  anything  more  than  a  blind  man ;  still 
his  eyes  are  in  the  condition  I  have  mentioned.  Is  not  this  as  perfect 
a  delusion,  if  he  believes  himself  to  be  blind,  when  there  was  nothing 
the  matter  with  his  eyes  ? 

A.     Yes,  it  is. 

Q.  Take  this  case  by  way  of  illustration :  Suppose  a  man  is  the 
proprietor  of  a  large  domain,  an  extensive  and  valuable  property,  and 
he  loses  a  small  part  of  it — a  little  outlying  piece  of  land — and  his 
mind  runs  upon  that  subject  until  he  convinces  himself  that  he  has 
been  deprived  of  the  whole  of  it.  Now,  if  he  persists  in  that  conviction 
in  spite  of  argument  and  all  evidence  to  the  contrary;  and  not  only  so, 
but  suffers  that  conviction  to  poison  and  preclude  his  enjoyment  of  the 
ample  portion  that  still  remains  to  him  duiing  the  balance  of  his  life; 
is  not  this  as  essentially  an  insane  delusion  as  if  he  was  still  in  posses- 
sion of  every  acre  of  his  land,  and  had  not  lost  a  bit  of  it  ? 

A.     It  is. 

Q.  Now,  I  will  suppose  another  case  in  answer  to  the  supposition 
that  has  been  made  here  by  the  counsel :  Suppose  the  husband  of  a 
wife  blameable  in  some  triding  particulars,  and  to  a  slight  extent,  as, 
for  instance,  in  having  paiie^  with  a  small  poi*tion  of  grain  and  wheat 
from  the  estate  on  which  she  lives,  in  order  to  support  herself  and  the 
child,  which  stuff  has  been  raised  upon  the  farm  and  under  her  charge, 
and  presumed  to  be  her  right  to  dispose  of  it;  and  having  on  another 
occasion  sought  one  of  his  particular  friends  for  the  purpose  of  obtain- 
ing a  reconciliation  with  her  husband;  and  he  takes  occasion  by  reason 
of  her  selling  a  little  wheat  and  a  little  grain,  or  talk  with  one  of  his 
friends,  without  there  being  the  slightest  reference  of  any  sort  or  kind 
between  them,  takes  occasion  from  these  to  pronounce  her — to  call  her 
a  iiend  of  hell,  a  damned  disturber,  a  devil,  a  damned  devil,  a  poi- 
soner, and  an  assassin  lying  in  wait  to  take  his  life;  a  common  pros- 
titute, and  of  degraded  habits;  degrading  to  the  extent  of  willfully 
corrupting  and  debauching  the  minds  of  her  children;  if,  moreover, 
he  has  through  life,  acting  under  and  upon  that  suspicion  to  the  de- 
struction of  his  own  and  his  wife's  peace  and  happiness,  and  to  the 
actual  horror  of  every  one  really  acquainted  with  the  accusations,  and 
with  the  evidence  upon  which  he  based  them;  is  he  not  in  such  a  state 
of  moral  delusion — as  much  insane  in  regard  to  that  wife — as  if  her 
conduct  had  been  irreproachable  in  these  petty  matters  ? 

Mr.  Pratt — If  the  Court  please,  I  object  to  the  question.  It  is 
re-opening  the  whole  field  of  the  direct  examination.  That  these 
matters  have  been  gone  over  once,  and  the  witness  has  been  cross- 
examined.  Now,  suppose  it  would  be  competent  for  the  Court  to 
allow  this  examination;  on  the  other  side,  if,  in  the  course  of  the  cross- 
examination,  we  had  developed  any  new  fact  or  idea,  to  examine  this 
witness  as  to  that  particular  thing,  and  that  alone;  but  this  throws 
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open  the  whole  field  of  re-examination,  and  I  object  to  it  on  that 
account.  And  then  it  is  liable  to  the  objection  stated  yesterday  in  his 
hypothetical  case.  I  make  those  objections  also,  though  they  were 
overruled  yesterday.  But  the  objection  being  made  on  the  other 
ground,  it  would  involve  the  necessity  of  our  going  over  that  again, 
and  bringing  it  down  somewhere  within  range  of  the  testimony  in  this 
case.  This  is  too  broad  and  sweeping  to  be  admissible  in  this  present 
form,  and  I  apprehend  that  the  objection  must  be  sustained  upon  the 
facts.  Certainly  we  cannot  go  into  a  general  examination  of  this  wit- 
ness; and  that  is  exactly  what  that  question  implies,  or  purports. 

Me.  Barnes — If  I  recollect  right  I  put  a  hypothetical  case  to  the 
witness  yesterday,  and  he  answered.  The  counsel's  examination  in 
great  part  was  directed  to  the  theory  that  there  might  have  been  some 
evidence  to  warrant  a  man's  conducting  himself  in  this  way;  but 
whether  he  would  consider  a  man  under  a  state  of  insane  delusion,  who 
had  8on\e  evidence,  although  the  preponderance  of  evidence  might  be 
against  him  still  persisted  in  clinging  to  his  own  plan  notwithstanding 
the  weight  of  evidence  was  against  what  he  thought  in  ever}'^  man's 
judgment.  In  other  words  would  be  decided  to  be  sane  or  insane  ac- 
cording as  he  might  decide  the  weight  of  evidence;  and  he  answered 
that:  That  was  a  new  point  in  the  case,  and  was  argued  at  some  length. 
I  simply  put  this  question  to  the  witness  for  the  pui-pose  of  bringing 
to  the  intelligence  of  the  jury  the  proposition  that  a  man  may  be  insane 
upon  a  given  subject,  and  that  insanity  may  grow  out  of  a  very  slight 
fact;  and  the.circumstance  that  that  fact  exists  does  not  demonstrate 
his  sanity  at  all.  For  instance,  in  the  case  that  I  put,  of  the  man  who 
was  squint-eyed,  and  thought  he  was  blind;  or  the  man  that  had  large 
property  and  lost  an  acre,  and  persisted  in  conducting  himself — acting 
upon  the  theory  that  he  was  a  beggar,  and  hadn't  a  cent  in  the  world, 
though  he  rode  every  day  over  these  broitf  acres.  Now  I  bring  it  down 
to  another  case.  This  was  not  objected  to.  Suppose  the  case  of  a 
husband,  a  man  who  has  got  a  wife  who  has  been  blamable  in  some  lit- 
tle respects;  who  may  have  purchased  a  bonnet  too  much,  or  a  dress 
too  nice,  or  who  may  have  been  left  by  him  without  means  of  support, 
and  has  sold  grain  for  the  sake  of  getting  bread;  and  has  broken  into 
her  own  house;  and  that  comes  to  his  knowledge,  and  with  this  only 
as  a  basis  he  proceeds  to  denounce  her,  and  to  run  to  this  extent,  isn't 
he  as  much  an  insane  man — a  monomaniac,  supposing  there  is  such  a 
case,  as  if  he  had  taken  all  these  occasions  witho\it  any  evidence  what- 
ever ?  That  is  all.  Most  certainly  that  seems  a  proper  question  in  re- 
ply to  this  that  the  counsel  has  been  putting  here. 

The  Court — The  question  is  objected  to  because  it  opens  np  the 
case,  and  again,  that  it  is  a  hypothetical  case.  I  don't  think  it  is 
amenable  to  either  of  these  objections. 

Mr.  Pratt — [To  the  Reporter.  ]  Take  down  these  objections,  please. 
First,  that  the  question  is  simply  a  re-examination  of  the  witness  on 
matters  to  which  he  testified  fully  in  his  former  direct  examination; 
second,  that  it  assumes  the  existence  of  a  large  number  of  facts  wliich 
are  controverted  in  this  case. 

The  Court — That  is  not  your  objection. 

Mb.  Pratt — If  the  Court  please,  I  said  it  was  liable  to  the  same  ob- 
jections that  I  made  yesterday,  and  now  I  want  to  state  the  objections, 
and  though  they  were  overruled  yesterday,  I  want  them  overruled  at 
this  time  also.     I  want  to  state  not  only  the  general  objection  that  it 
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is  re-examination,  but  all  of  the  objections  I  have  made  to  the  case 
yesterday. 

The  Coukt — ^You  did  not  state  it  so  in  making  your  objection. 

Mr.  Pratt — That  was  clearly  my  intention.  I  remarked  generally 
it  was  liable  to  all  the  objections  made  to  the  hypothetical  case  yester- 
day; and  the  additional  one,  that  it  was  re-examination;  and  I  ask  now 
to  have  all  those  objections  entered  by  the  Reporter.  Do  I  have  per- 
mission to  have  all  of  these  objections  entered,  your  Honor? 

T^  Court—  Yes,  sir.  I  was  not  passing  upon  the  question,  though 
upon  those  objections.  The  objections  that  were  made  yesterday,  that 
the  hypothetical  case  could  not  be — that  it  involved  facts  which  could 
not  be  proved.  To-day,  you  objected  to  it  as  a  hypothetical  question, 
as  I  understand,  and  that  the  question  involved  matters  which  had 
been  gone  over  in  the  previous  examination.  To  these  objections,  I 
did  not  think  the  question  was  amenable.  Now,  you  say,  you  intend- 
ed to  state  that  you  intended  to  include  in  your  objections  all  the  ob- 
jections that  you  made  to  the  hypothetical  question  yesterday. 

Mr.  Pratt — I  stated,  your  Honor,  in  so  many  words,  that  it  was 
liable  to  all  the  objections  that  were  made  yesterday,  and  I  supposed 
that  was  the  same  as  saying,  I  renewed  these  objections. 

The  Court — You  will  have  to  point  them  out. 

Mr.  Pratt — I  supposed  the  fact  of  their  having  been  discussed  yes- 
terday would  save  the  trouble  of  having  them  pointed  out  again.  They 
referred  to  facts  stated  in  a  hypothetical  question.  They  are  not  now 
before  the  jury,  and  I  don't  see  how  you  can  point  them  out. 

The  Court — I  propose  to  point  them  out  now.  That  is,  to  put  the 
objection  in  form;  second,  that  it  assumes  the  existence  of  a  large 
number  of  facts  which  are  controverted  in  this  case,  and  on  which 
the  jury  have  yet  to  pass,  and  omits  other  material  facts  in  evidence. 

Mr.  Barnes — It  don't  assume  anything.  It  is  *  *  supposed  "  all  the 
way  through. 

Mr.  Pratt — [Continuing.] — Third,  that  the  question  is  toogeneral, 
covering  too  large  a  number  of  conditions,  and  presenting  to  the  wit- 
ness no  definite  question  on  which  an  intelligible  answer  can  be 
given. 

Mr.  Barnes — You  had  better  let  him  try  and  see  whether  he  can  or 
not.  If  the  witness  objects  that  it  is  not  intelligible  to  him,  I  will  try 
it  again. 

Mr.  Pratt — I  object  to  it  on  that  ground;  I  don't  ask  him  whether 
he  objected  to  it  or  not.  I  guess  that  is  all,  your  Honor.  1  think  that 
includes  all.  I  think  the  fact  that  it  is  too  broad  and  sweeping,  and 
extreme,  is  involved  in  the  last  objection. 

The  Court — Do  you  desire  to  discuss  the  question  any  further,  Mr. 
Barnes,  as  to  these  objections  to  that  question  ? 

Mr.  Barnes — No.  I  would  like  to  try  the  witness,  or  see  whether 
he  can  understand  it,  and  if  he  cannot,  I  will  put  the  question  again. 

The  Court — Will  you  read  that  question  again  ? 

Mr.  Barnes — My  idea  of  the  cross-examination  was  this,  that  when 
he  came  to  examine  the  witness,  he  turned  the  bulk  of  his  examination 
to  the  proposition  that  there  might  be  or  was  some  evidence  to  sustain 
this  prejudice  on  the  part  of  the  man;  and,  of  course,  if  the  wife  was 
of  the  character  that  he  supposed,thereis  no  extent,  of  course,  to  whic)^ 
the  man  might  not  go  in  denouncing  her.  There  is  no  doubt  about 
that.  But  the  question  put  to  the  witness  was,  first,  of  a  woman 
totally  without  blame.  That  was. originally  my  proposition.  She  is 
without  blame  upon  the  evidence  as  it  stood.     He  brought  into  it,  in 
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cross-examination,  the  elements  of  blame,  and  assuming  evidence  on 
both  sides.  He  assumes  that  she  was  bad,  and  had  done  some  yeij 
improper  things;  that  she  had  broken  open  his  granary,  and  taken  grain 
from  him;  and  broken  into  his  dwelling-house — as  if  a  woman  could 
break  into  her  own  house! — breaking  into  his  dwelling-house;  going 
to  the  room  of  some  of  his  friends  without  his  knowledge  and  consent; 
and  admitting  that  there  was  no  more  in  it  than  that.  Now,  he  put 
the  question  to  the  witness  upon  the  prepondemnce  of  truth,  whether 
if  a  man  persisted  in  believing  his  own  case,  what  the  preponderance  of 
truth  would  teach  another  man  to  disbelieve,  would  that  constitute  in- 
sanity in  his  mind?  And  the  Docter  said:  **  No,  it  would  not."  I 
wanted  to  assume  a  case,  not  of  a  woman  wholly  without  blame — 
slightly  blamablein  certain  respects,  such  as  stealing  hay  and  grain,  for 
the  purpose  of  supporting  life,  breaking  into  her  own  house,  and  taking 
therefrom  something  she  wanted  to  use;  those  being  facts.  Now,  he 
takes  occasion  from  this  to  call  her  **  a  fiend  of  h — 11,"  **  a  d — - — d 
disturber,"  **a  devil,"  **ad d  devil,"  "a  poisoner,"  "  an  assas- 
sin lying  in  wait  and  plotting  to  take  his  life,"  **a  prostitute,"  and  of 
degraded  habits — degraded  to  the  extent  of  corrupting  the  minds  and 
morals  of  her  own  children — if,  moreover,  he  be  found  acting  under 
and  upon  that  conception,  to  the  destruction  of  his  own  and  his  wife's 
peace  and  happiness,  to  the  horror  of  every  one  really  acquainted  with 
the  accusations  into  which  his  fancy  had  betrayed  him,  is  he  not  as 
much  in  a  state  of  moral  delusion,  and  so  insane,  in  regard  to  his 
wife  as  if  her  conduct  had  been  wholly  irreproachable  in  these  petty 
matters  ? 

The  Court — I  do  not  understand  the  commencement  of  the  hypoth- 
ical  question.     How  did  you  commence  it  ? 

Mb.  Babnes — **  Suppose  that  the  husband  of  a  woman."  I  had  just 
been  putting  him  two  cases  of  unquestionable  insanity,  founded  upon 
a  slight  circumstance,  which  the  patient  magnifies  to  an  unreasonable 
degree;  as,  for  instance,  the  case  of  a  man  who,  because  his  eyes  are 
squinted,  or  being  squint-eyed,  believes  himself  to  be  totally  blind;  *as, 
for  instance,  the  man,  who  having  a  large  property,  and  loses  one  lot, 
believes  that  he  has  lost  them  all,  and  is  a  pauper.  And  then  I  followed 
it  up  with  the  case  of  a  pauper,  who,  having  a  wife,  with  certain  frivolous, 
foolish,  extravagant  wants,  breaks  into  a  warehouse,  and  steals  hay  and 
grain,  in  order  that  she  may  get  something  for  herself  and  child  to  eat; 
and  he,  upon  that  circumstance,  calls  her  frequently  '*  a  thief,"  and  **  a 
liar;"  and  she,  when  detected  by  the  old  d — 1,  might  say  she  did  not 
do  it,  as  a  child  might  deny  she  had  taken  an  apple  from  the  table;  if, 
under  that  delusion,  founded  upon  these  trifling  facts,  whether  a  man,, 
who  is  controlled  to  a  certain  extent  by  this  delusion,  is  not  just  as 
much  under  an  insane  delusion,  and  so  insane,  as  if .  she  never  had 
touched  a  grain  of  wheat,  or  a  bundle  of  hay,  and  had  not  unlocked 
the  door  of  her  own  house,  when  he  wafl  out  of  town,  and  gone  into  it  ? 
Now,  I  am  certain  that  is  a  proper  reply  to  the  question,  because  the 
counsel  has  taken  from  the  physician  upon  the  stand,  some  testimony, 
some  statements  upon  which  an  argument  might  be  based,  that  the 
man  was  not  insane,  who  had  any  evidence  whatever  upon  which  to 
base  this  delusion,  admitting  it  to  be  a  delusion.  So,  I  carried  it  out 
in  that  way,  and  asked  the  question,  is  he  not  just  as  much  under  an 
insane  delusion  in  respect  to  her,  as  if  he  had  no  ground  whatever  for 
it?  That  is,  assuming  that  there  was  something  in  what  the  counsel 
said.     He  was  allowed  to  put  that  question.     In  other  words,  it  is  put- 
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ting  a  case  of  extreme  delusion,  founded  upon  a  trivial  circumstance; 
that  is  all.  The  examination  in  chief  being  directed  wholly  to  the 
point  of  a  wife  entirely  without  blame,  of  any  sort  or  description. 

Mr.  Pratt — I  would  like  to  make  a  suggestion,  your  Honor. 
When  I  presented  those  questions  upon  the  cross-examination,  I  stated 
in  each  one  of  them  specifically  the  acts,  what  they  were.  Now,  the 
counsel  proposed  to  state  generally;  suppose  the  wife  was  a  little  to 
blame  about  son^ething.  It  may  be  that  it  would  be  competent  for 
him  to  cross-examine  upon  the  proposition  presented,  exactly  as  they 
were  presented;  that  is,  taking  the  same  specific  statement  of  facts; 
but  then,  it  would  be  simply  an  examination  of  my  cross-examination. 
It  would  not  be  a  re-direct  examination.  I  should  then  be  entitled  to 
turn  again,  and  to  cross-examine  the  witness  upon  these  new  facts  pro- 
posed; and  then,  I  suppose  the  counsel  might  rise  again,  and  propose 
an  examination  here  again,  upon  those  new  facts  I  might  bring  out  in 
the  second  examination,  and  thus,  right  here,  the  inquiry  would  be 
interminable .  But,  whenever  I  presented  to  your  Honor  a  question, 
in  which  there  seemed  to  be  any  evidence,  that  it  would  prejudice  the 
jury,  the  question  was  rejected. 

The  Court — ^You  did  not  make  that  objection  at  the  time. 

Mr.  Pratt — It  seems  to  me  that  it  is  necessarily  embodied  in  the 
questions  I  have  named. 

The  Court — That  is  a  question  in  my  own  mind. 

Mr.  Pratt — It  seems  to  me  that  is  necessarily  embodied  in  my  first 
objection.  That  is,  that  the  way  now  is  merely  to  re-open  the  case. 
It  necessarily  runs  into  that,  and  it  must  go  with  the  other  objec- 
tions, that  it  assumes  facts  which  do  not  exist,  of  which  there  is  no 
evidence. 

The  Court — I  think  the  question  is  amenable  to  the  objection.  It 
is  so  mingled  with  the  case  at  bar,  that  I  think  it  is  a  question  that  is 
calculated  to  prejudice  the  minds  of  the  jury,  that  the  case  supposed 
is  connected  by  a  link  so  closely  with  the  facts  as  they  stand  here,  that 
it  is  impossible  for  the  jury  to  consider  it  as  a  separate  case.  Yester- 
day the  question  was  amenable  to  that  objection;  and  though  it  might 
be  treated  as  a  hypothetical  case,  and  though  the  jury  has  a  right  to 
weigh  this  answer  as  applicable  to  the  case,  still  it  does  involve  facts 
in  the  hypothetical  question  which  is  not  before  the  Court. 

Mr.  Barnes — I  will  strike  out  that  part  of  it  which  is  not  before  the 
Court.  Suppose  the  wife  of  the  husband  really  blamable  in  some 
parts,  and  he  to  a  certain  extent  takes  occasion  from  this  to  denounce 
her? 

The  Court — There  is  no  evidence  that  she  has  done  anything 
wrong. 

Mr.  Barnes — I  am  putting  a  supposed  case. 

The  Court — You  supposed  a  certain  lady  had  gone  without  the  con- 
sent or  the  knowledge  of  her  husband  to  visit  the  house  of  a  friend.  I 
ovelTuled  that,  and  drew  the  distinction;  that  if  any  of  these  hypothet- 
ical questions  were  so  drawn  as  to  prejudice  the  minds  of  iJie  jury, 
that  I  would  not  allow  them  to  be  put.  I  think  it  is  impossible  to  put 
the  question,  as  you  put  it  now,  as  a  suppository  case.  I  think  it  is 
amenable  to  that  objection.     I  will  sustain  the  objection. 

Mr.  Barnes — Well,  I  am  utterly  in  the  dark.  Upon  my  word,  I 
must  signally  fail  in  making  myself  understood. 

The  Court — You  can  take  an  exception,  Mr.  Barnes. 

Mr.  Barnes  takes  an  exception. 
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Mb.  Babnes — Doctor,  to  what  extent  does  general  eccentricity,  if 
proved  as  a  coincident  to  the  particular  delusion  under  which  the 
patient  labors,  assist  in  the  proof  of  partial  insanity,  where  partial  in- 
sanity is  suspected  to  exist  ?  I  will  repeat  the  question.  To  what  ex- 
tent does  great  general  eccentricity,  if  proved  as  a  coincident  to  the 
particular  delusion  under  which  the  patient  labors,  assist  in  the  proof 
of  partial  insanity,  where  that  partial  insanity  is  suspected  to  exist  ? 

The  Coubt — I  have  no  objection  to  this  question. 

Witness — To  what  extent  does  a  great  general  eccentricity  go  to 
prove  insanity  ? 

Q.    Yes,  sir.     To  what  extent  does  a  great  general  eccentricity,  if 

E roved  as  a  coincident  to  the  particular  delusion  under  which  the  patient 
ibors,  assist  in  the  proof  of  partial  insanity,  where  that  paiiial 
insanity  is  suspected  to  exist  ?  How  would  you  regard  it — to  what 
extent  would  you  look  ? 

A.  I  don't  think  it  is  important  in  going  to  prove  the  existence  of 
insanity;  we  consider  it  as  rather  a  predisposing  cause.  It  shows  rather 
a  poorly-balanced  mind,  that  would  be  overwhelmed  by  an  exciting 
cause  more  easily  than  one  more  evenly  balanced. 

Mb.  Babnes — Then,  in  a  case  where  the  delusion  in  a  man's  mind 
was  that  he  had  been  robbed,  for  instance,  of  his  property,  you  would 
look  to  see  what  peculiarities  he  had,  or  views,  or  love  of  property,  of 
money,  and  of  feeling  himself  robbed  upon  slight  occasion,  or  with 
very  Uttle  occasion;  extreme  meanness  and  extreme  parsimouiousness, 
that  being  one  phase  of  general  eccentricity,  you  would  consider  as  an 
element  in  determining  whether  he  was  partially  insane  upon  the  theory 
that  some  one  had  robbed  him,  wouldn't  you  V 

A.     Well,  I  cannot  say  that  that  would  weigh  much. 

Q.  Is  it  easy  always  to  distinguish  the  line  which  lies  between 
great  eccentricity  and  insanity  ? 

A.     It  is  not  always  easy. 

Q.  Don't  you  often  find  a  person  who  is  insane,  markedly  insane 
upon  some  one  particular,  and  highly  eccentric  and  peculiar  in  other 
particulars  ? 

Mb.  Pbatt — I  object  to  that  question  and  examination,  on  the 
ground  simply  that  the  question  having  been  asked  and  answered,  it 
is  simply  going  over  the  direct  examination,  and  is,  I  assume,  for  the 
purpose  of  having  the  last  impression  on  the  mind  of  the  jury.  The 
Doctor  has  stated  that  twice,  at  least,  in  answer  to  that  very  question. 

Mb.  Babnes — To  whom  ? 

Mb.  Pbatt — Once  to  you;  once  to  myself. 

The  Coubt — I  will  overrule  the  objection. 

Mb.  Pbatt — The  Reporter  will  note  an  exception  to  the  ruling. 

Witness — What  is  the  question  ? 

Mb.  Babnes — My  question  is  this :  Do  you  not  often  find  a  person 
insane  on  one  particular,  and  highly  eccentric  in  many  particulars  ? 

A.    I  do. 

Q.  Are  there  not  many  madmen  who,  while  being  mad,  are  capa- 
ble of  a  high  degree  of  self-control,  if  they  will  exert  it? 

A.     There  are. 

Q.  State  whether  or  not  the  cunning  of  such  persons,  when  bent 
upon  a  favorite  scheme,  enable  them  to  practise  the  utmost  self-con- 
.trol,  and  conceal  the  infirmity  under  which  they  labor,  while  they  are 
accomplishing  their  object  ? 
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Mr.  Pratt — I  object  to  that  question,  if  your  Honor  please,  on  the 
ground  that  it  is  an  attempt  to  put  the  answer  into  the  mouth  of  the 
witness  directly. 

Mr.  Barnes — Is  it  or  not  known  that  the  cunning  of  madmen,  when 
bent  on  a  favorite  scheme,  enables  them  to  practise  the  utmost  self- 
control,  and  to  conceal  the  infirmity  under  which  they  labor,  while 
they  are  engaged  in  tha  accomplishment  of  that  object.  I  think  that 
was  the  language  of  the  question. 
Mr.  Pratt — I  object,  that  the  question  is  suggestiv©  of  the  answer. 
Mr.  Barnes — You  cannot  put  the  question  in  any  other  way  to  an 
expert  witness.  If  the  objection  is  that  it  is  leading,  I  can't  tip  it  end 
to  end,  and  put  it  the  other  way.  If  the  counsel  is  strenuous  as  to 
the  precise  form  of  the  question — I  don't  think  it  would  hurt  anybody 
to  let  it  stand. 

Mr.  Pratt — If  the  Court  please,  there  is  no  disposition  to  be  cap- 
tious at  all.  I  know  the  integrity  of  the  witness,  but  I  know  from 
experience  that  any  witness  naturally  embraces  the  answer  that  is  sug- 
gested in  the  question.  No  man  on  the  face  of  this  earth  has  any 
higher  respect  for  Dr.  Shurtliflf  than  I  have.  It  is  not  on  that  ground 
at  all. 

The  Court — Bead  it  again,  Mr.  Barnes,  and  see  if  you  cannot  put 
it  in  a  fonn  that  is  not  leading. 

Mr.  Barnes — I  don't  think  I  can. 

The  Court — Bead  it  again. 

Mr.  Barnes — Is  it  or  not  known  that  the  cunning  of  madmen,  when 
bent  on  a  favorite  scheme,  enables  them  to  practise  the  utmost  self- 
control,  and  to  conceal  the  infirmity  under  which  they  labor,  while 
engaged  in  such  proceeding  ? 

The  Court — Answer  the  question;  I  oveiTule  the  objection. 

Mr.  Pratt — The  reporter  will  note  our  exception,  please. 

Witness — I  answer,  yes. 

Mr.  Barnes — That  is  all,  sir. 

Mr.  Pratt — Doctor,  if  you  were  called  to  examine  a  patient  for  the 
purpose  of  determining  his  insanity  on  a  particular  subject,  or  with 
reference  to  a  particular  person,  and  you  found  that  general  great 
eccentricity  had  pervaded  the  man's  character  all  through  his  life, 
would  not  your  inclination  be  first  to  ascertain  whether  or  not  that 
which  seemed  to  be  monomania  was  not  in  fact  a  part  of  his  general 
eccentricity? 

A.     I  should. 

Q.  The  tendency,  then,  of  the  two  existing  together  would  be  as 
likely  to  operate  in  favor  of  both  being  eccentricities  as  in  favor  of 
both  being  insanity? 

A.  I  think  it  would.  That  is,  while  that  eccentricity  would  not 
go  far  as  an  evidence  of  insanity,  although,  as  I  have  repeatedly  said, 
it  is  a  predisposing — these  eccentricities  are  evidences  of  a  predisposing 
cause  of  insanity,  as  I  have  repeated. 

*  Q.  But  if  you  found,  what  appeared  to  be  monomania  from  casual 
observation,  and  at  the  same  time  great  general  eccentricity,  it  would 
raise  a  suspicion  in  your  mind  that  what  seemed  to  be  monomania  at 
first,  might  be  a  form  of  general  eccentricity  ? 

A.  It  would  raise  a  suspicion,  and  lead  me  to  inquire  carefully 
into  that  question. 

Q.    Isn't  it  a  general  fact.  Doctor,  that  most  great  men,  men  of 
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fine  minds,  high  intellectual  attainments  have  peculiarities  which  are 
called  eccentricities  ? 

A  Well,  I  could  not  say  that  it  is.  There  are  some  particular  in- 
stances of  that  kind,  but  great  men,  and  prominent  men's  peculiarities 
are  observed  more,  and  importance  is  attached  to  them,  and  they  be- 
come historical  facts.  But  I  am  not  able  to  say,  that  great  men,  as  a 
general  rule,  are  more  eccentric  than  the  common  class  of  men,  except 
in  some  particular  instances  which  we  have  of  peculiar  geniuses. 

Q.  Well,  fr<yn  that  fact.  Doctor,  of  their  eccentricities  being  more 
regarded,  and  commented  upon,  and  more  importance  attached  to 
them,  is  not  the  general  impression  prevalent  among  people  that  they 
are  usually  eccentric  ? 

A.     I  am  not  able  to  say  that  that  is  the  case. 

[The  Court  takes  a  recess  until  two  o'clock  p.  m.  ] 

AFTERNOON. 

t)B.  Asa  Clarke,  called  for  Contestant.     Sworn. 

Examined  by  Mr.  Barnes — Q.     What  is  your  profession,  sir? 

A.     Physician  and  surgeon. 

Q.     ^f ow  long  have  you  been  engaged  in  the  practice  of  it  ? 

A,     Some  twenty-three  or  twenty-four  years — twenty-three  years. 

Q.     How  long  have  you  resided  in  this  State  ? 

A.     I  came  here  in  18^9. 

Q.  Have  you  during  this  time  devoted  yourself  to  any  particular 
branch  of  your  profession  ? 

A.  For  some  years  I  have  been  connected  with  the  State  Insane 
Asylum  of  California. 

Q.     How  long  ?  • 

A.    A  little  over  ten  years. 

Q.     What  is  your  present  connection  with  it  ? 

A.     I  am  not  connected  with  it  at  the  present  time. 

Q.     How  long  since  ? 

A.     I  resigned  in  August  last. 

Q.     This  present  year  ? 

A.     Yes,  sir. 

Q.     What  do  you  understand  by  the  word  insane  ? 

A.     I  understand,  unsoundness  of  mind. 

Q. »  Is  that  the  general  term  under  which  is  included  all  forms  of 
insanity,  or  unsoundness  of  mind  ? 

A.     Yes,  sir. 

Q.     What  do  you  understand  by  the  term  monomania  ? 

A.  I  understand  monomania  to  refer  to  those  cases  where  insanity 
shows  itself  in  one  or  a  few  topics,  not  general,  on  all  points. 

Q.  Suppose  a  man  to  be  of  unsound  mind  with  respect  to  some 
one  topic,  or  set  of  topics;  is  that  unsoundness  or  delusion  necessarily 
accompanied  by  general  mental  unsoundness  ? 

A.  Not  by  apparent  mental  unsoundness;  not  by  mental  ainsound- 
ness  that  would  be  generally  apparent,  at  any  rate. 

Q.  May  a  man  entertain  delusion  upon  one  subject,  or  a  cognate 
set  of  subjects,  and  yet  possess  discretion,  and  reasoning  power,  and 
intelligence  in  respect  to  others  ? 

A.     He  may. 

Q.  Now,  if  you  were  called  to  determine  upon  the  condition  of  a 
man's  mind  with  respect  to  soundness  or  unsoundness,  would  you  be 
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governed  in  determining  the  question  by  what  appeared  in  relation  to 
this  particular  topic  or  set  of  topics,  or  bj  his  ability  to  transact  the 
ordinaiy  affairs  of  life  ? 

A.  I  would  be  governed  by  his — ^If  he  was  evidently  insane  upon 
one  topic,  or  set  of  topics,  I  should  recognize  his  insanity,  although  he 
might  be  apparently  sound  in  every  other  respect. 

Q.  To  what  extent  do  you  find  that  self -exaltation,  or  an  undue 
self -pride,  a  sense  of  self-importance,  is  a  characteristic  of  insanity? 

A.  A  very  large  part  of  the  insane  are  affected  in  that  way,  and 
imagine  themselves  to  be  some  superior  being,  orendotred  with  extraor- 
dinary powers  of  some  sort. 

Q.    To  what  extent  does  extreme  irritability,  when  contradicted  or 
thi?iC^rted  ^t  all,  exist  among  the  insane  ? 

A.     To  a  very  large  extent. 

Q.  Is  it  an  element  from  which  you,  as  an  expert,  or  in  handling 
and  dealing  with  insane  persons,  determine  the  condition  of  their  mind? 

A.     Frequently. 

Q.  To  what  extent  does  the  element  of  suspicion  of  other  people, 
and  fear  of  assassination  and  poison,  enter  into  such  cases  ? 

A.  A  very  large  number  of  them  are  suspicious.  We  meet  them 
very — except  those  that  are  afflicted  with  certain  kinds  of  organic 
disease,  that  are  recognizable. 

Q.  Suppose,  Doctor,  a  case  like  this.  Given  a  man  of  good  natural 
powers,  developed  by  education,  and  trained  to  one  of  the  learned  pro- 
fessions, who  has  made  himself  distinguished  in  public  life,  by  being 
the  author  of  measures  of  admitted  public  usefulness;  in  private  life, 
a  careful,  shrewd,  and  almost  penurious  man,  who  has  a  wife,  who 
through  all  the  years  of  their  connection,  has  been  a  faithful,  constant 
and  patient  companion  and  helper,  enjoying  the  respect  and  esteem  of 
every  person  with  whom  she  is  brought  in  contact,  and  of  entirely 
blameless  life,  and,  after  having  enjoyed  a  pleasant  married  life  for 
some  years,  there  is  developed  in  him  a  disposition,  which  continues 
with  increased  force,  a  causeless  suspicion  and  jealousy  and  hatred  of 
her,  manifested  by  extreme  rudeness  toward  herself,  by  unfounded 
and  unreasonable  accusations  against  her  chastity;  declaring  to  many 
person  with  whom  he  converses,  or  by  whom  she  was  mentioned,  that 
she  had  been  guilty  of  the  grossest  licentiousness;  that  she  had  been 
in  the  habit  of  visiting  houses  of  assignation;  accusing  her  of  illicit 
intercourse  with  a  clergyman,  who  is  above  suspicion,  with  whom  he 
was  on  friendly  and  intimate  terms;  accusing  her  also  of  illicit  inter- 
course with  a  gentleman  also  above  suspicion,  and  at  that  time,  and 
at  all  times,  his  bosom  friend;  accusing  her  without  foundation,  of 
being  a  thief  and  liar,  and  of  teaching  her  children  and  his  to  lie 
and  steal;  and  of  corrupting  his  children,  so  that  their  future  life 
and  usefulness  was  impaired;  accusing  her  to  many  persons  of  having 
formed  a  deliberate  purpose  to  take  his  life;  of  having  three  times 
administered  poison  to  him  for  that  purpose;  that  in  constant 
dread  of  assassination,  he  refuses  often  to  allow  her  to  sleep 
in  the  same  house  with  him;  that  for  fear  of  being  poisoned,  he  had 
the  medicine  about  him  poured  out  of  the  window  after  she  had  been 
in  the  room;  that  he  acted  upon  this  delui^on,.  and  believed  it  to 
be  true ;  goes  to  the  public  officials,  to  obtain  the  services  of  detectives, 
to  watch  her  in  her  schemes  against  his  life  and  property,  and  in  her 
improper  intercourse,  and  employed  for  this  purpose  no  fewer  than 
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three  deteciiyes,  and  when  they,  and  every  one  else  with  whom  he 
converses,  says  to  him  that  there  is  no  foundation  for  his  suspicion, 
torn  upon  them  in  passion,  and  saying  that  they  are  in  league  with  his 
wife.  Suppose,  in  addition  to  this,  that  even  when  his  wife's  name  is 
mentioned,  he  exhibits  the  utmost  vindictiveness  and  hatred  for  her, 
that  his  expression  of  face  changes  on  occasions  when  he  speaks  of 
her,  and  using  in  respect  to  her  every  species  of  profane  and  vulgar 
language,  which  he  was  not  in  the  habit  of  using  in  the  ordinary  cir- 
cumstances of  life.  Suppose,  too,  by  reason  of  his  fear  of  her,  he 
deprives  himself  of  necessary  food  in  his  own  house,  and  solicits  the 
charities  of  his  neighbors.  Add  to  this,  that  during  his  last  sickness,  he 
is  often  found  wanting  in  the  ordinary  modesty,  and  regardless  of  the 
decencies  of  life.  Add  to  this,  a  habitual  indecency  of  manner  #knd 
demeanor  toward  his  wife,  when  she  comes  near  him.  Add  to  this, 
the  delusion,  absolutely  wiUiout  foundation,  that  his  wife  is  the  mother 
of  her  reputed  niece,  and  repeatedly  asserting  that  his  wife  is  her 
mother;  arguing,  when  conversed  with  on  that  subject,  that  she  was 
the  mother  of  her  niece,  from  the  fact  that  she  has  great  affection  for 
her.  Add  to  this,  that  in  accusing  his  wife,  he  accuses  of  being  the 
father  of  his  daughter,  one  of  the  gentlemen  to  which  I  have  referred, 
and  that,  notwithstanding  these  charges  with  respect  to  his  daughter, 
he  was  at  all  times  particularly  fond  and  proud  of  her;  that  the  hatred 
for  his  wife  increases  in  intensity,  until  he  cannot  bear  to  see  her,  or 
to  speak  to  her;  that  whenever  reason  fails  to  convince  him  upon  these 
points  of  error  of  judgment,  he  declares  that  his  friends  are  in  league 
with  his  wife;  and  that  this  state  of  facts  continues  for  a  series  of  years, 
accompanied  by  other  extraordinary  conduct.  What  would  you  say 
was  the  condition  of  that  man's  mind,  and  to  what  grade  of  insanity, 
if  any,  would  you  assign  his  case  ? 

A.     I  should  say  he  was  an  insane  man. 

Q.     To  what  gi^e  of  insanity  would  you  assign  it  ? 

A.     He  would  be  what  is  called  generally  a  monomaniac. 

Q.  Add  to  this  statement  which  I  have  made,  that  during  much  of 
the  time  covered  by  these  acts,  he  was  suffering  from  a  tubercular  dis- 
ease of  the  lungs,  of  which  he  finally  died.  Coupling  fchat  fact  with 
the  others  I  have  named,  to  what  peculiar  form,  if  any,  would  you 
assign  his  insanity  ? 

A.  Well,  he  would  be  one  of  those  suspicious  lunatics,  probably. 
It  is  called  monomania  of  suspicion,  I  believe;  or  something  of  that 
kind. 

Q.  Is  there  any  form  of  insanity  that  develops  itself  in  connection 
with  tuburcular  disease,  or  what  we  call  consumption  ? 

A.     It  is  very  likely  to  take  that  form. 

Q.     What  is  that  form  of  insanity  called  ? 

A.     Phthisical  insanity. 

Q.    Is  that  a  well  known  form  of  disease  ? 

A.     Insanity  of  tuberculosis. 

Q.  What  are  the  characteristics  of  that  class  of  insanity  ?  How 
does  it  manifest  itself,  generally  speaking  ? 

A.  They  are  more  irritable,  suspicious  than  sane  persons  gener- 
ally; apprehensive  that  some  one  will  injure  them  some  way;  poison  or 
assassinate  them. 

Q.  Now  with  reference  to  cases  of  dementia,  that  is,  outside  of 
the  cases  where  there  is  entire  destruction  of  mental  power,  and  the 
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patient  becomes  what  we  term  in  common  parlance,  a  raving  maniac, 
or  a  lunatic;  what  is  the  true  test  of  insanity  ? 

A.  Well,  a  delusion  is — if  a  man  believes  in  a  state  of  things  that 
don't  exist,  a  belief  that  cannot  be  removed  bj  evidence,  he  is  an  in- 
sane man. 

Q.  Might  not  a  man  be  insane  in  such  a  condition,  and  upon  the 
subject  or  class  of  subjects  concerning  which  he  is  deluded,  while  on 
other  subjects  he  is  reasonable  and  acts  and  speaks  like  a  rational 
being  ? 

A.     Yes,  sir.  %  • 

Q.  If  you  found  a  man  under  mental  delusion,  believing  in  facts 
that  had  no  existence  except  in  his  own  imagination,  and  persists  in 
believing  them  against  all  evidence  to  the  contrary,  and  against  aU 
probability,  and  acts  upon  such  belief,  would  your  opinion  as  to  his 
mental  delusion  be  affected,  though  he  were  able  on  other  subjects  to 
speak  and  act  as  men  naturally  and  reasonably  do  ? 

A.     No,  sir;  it  would  not. 

Q.  Then  in  such  cases,  the  element  of  his  being  able,  and  in  point 
of  fact,  acting  rationally  and  reasonably  on  other  subjects  disconnected 
with  this  particular  subject,  would  cut  any  figure  in  determining 
whether  he  was  insane  or  not,  would  it  ? 

A.     Not  if  he  was  clearly  insane  on  some. 

Q.  Have  you  ever  known  any  cases  of  insane  delusion,  where  the 
delusion  founds  itself  originally  on  some  slight  circumstance,  and 
where  the  insanity  consists  in  magnifying  this  slight  circumstance,  or 
set  of  circumstances,  beyond  all  reasonable  bounds  ? 

A.  Well,  I  can't  call  to  mind  any  person  exactly,  that  that  case 
would  cover,  under  my  own  observation. 

Q.     How  is  it  in  the  books  ? 

A.     The  books  describe  such  cases. 

Q.     Are  there  not  such  cases  known  ? 

A.     Yes,  sir;  there  are. 

Q.     To  any  considerable  extent  ? 

A.     I  think  probably  there  are. 

Q.  Suppose  you  found  a  man  having  a  defective  eye-sight,  simplj 
a  defect  of  the  eye-sight,  and  which  very  slightly  affects  his  usual  powei 
yet  he  believes  himself  to  be  totally  blind,  and  acts  as  blind  men 
do,  refusing  to  walk  vnthout  assistance,  and  pretending  that  he  can 
neither  see,  nor  read,  nor  observe  anything,  while  at  the  same  time  his 
eye-sight  is  sufficient  for  all  business  purposes,  is  not  this  as  perfect  a 
state  of  mental  delusion  as  if  nothing  were  the  matter  with  his  eyes  ? 

A.     It  is. 

Q.  Take  the  case  which  I  put  to  Dr.  Shurtliff,  of  the  proprietor  of 
a  large  domain,  who  loses  a  very  small  portion  of  it  by  some  mis- 
chance, and  it  produces  such  an  effect  upon  his  mind,  that  he  convinces 
himself  that  he  has  been  deprived  of  the  whole  of  it,  and  persists  in 
that  conclusion,  in  spite  of  argument  and  evidence  to  the  contrary,  not 
only  so,  but  suffering  that  conviction  to  poison,  and  preclude  the  en- 
joyment of  the  ample  portion  that  still  remains  to  him,  during  and 
throughout  the  rest  of  his  life.  Is  not  such  a  man — is  n6t  this  essen- 
tially as  insane  a  delusion  on  his  part,  as  if  he'  were  still  in  the  posses- 
sion of  every  acre  of  his  original  domain  ? 

A.     Yes,  sir. 

Q.  To  what  extent  have  you  observed  that  men  of  unsound  mind 
are  capable  of  self-control,  if  they  wish  to  exert  it  ? 
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A.     To  a  Tery  considerable  extent — I  very  frequently  see  such  cases. 

Q.  Have  you  ever  known,  in  your  own  experience,  cases  of  mad 
men,  whose  cunning,  when  bent  on  the  accomplishment  of  a  favorite 
scheme,  has  enabled  them  to  practice  the  utmost  self-control,  and  to 
conceal  the  infirmity  under  which  they  labor,  while  they  are  accom- 
plishing that  object  ? 

A.    Yes,  sir;  I  have  known  such  cases  frequently. 

Cro88-Examinationy  by  Mr.  Pratt. — Q.  You  say  that  books  describe 
cases  where  the  delusion  begins  about  some  ^  very  trivial  matter.  Is 
not  that,  in  fact,  as  often  the  case,  as  it  is  otherwise  ? 

A.  Well,  it  might  commence  about  some  trivial  matter,  ihe  appar- 
ent delusion — ^it  is  likely  to  be  some  matter  of  importance,  perhaps. 

Q.  Is  it  not,  in  fact,  a  characteristic  of  insanity,  as  often  as  other- 
wise, that  the  malady  grows  and  increases,  or  is  not  that  the  case  in 
almost  all  of  what  you  call  the  incurables  ? 

A.  Well,  the  incurables  in  the  first  place,  are  usually  acute  cases; 
fhey  become  incurable  after  a  length  of  time,  and  are  not  incurable 
when  first  attacked. 

Q.    What  proportion  of  cases  of  insanity  are  incurable  ? 

.A.     Oh,  probably  one  half. 

Q.  Now,  in  what  proportion  of  the  incurables,  does  the  insanity, 
after  it  has  once  developed  itself,  so  as  to  be  recognized  as  insanity — 
delusion — continue  to  increase  ? 

A.  Well ,  frequently  after  a  time ,  they  becom  e  demented — approach 
dementia — insanity.  It  very  frequently  comes,  that  the  disease  is  qyite 
as  apparent  in  the  first  outbreak  as  it  is  at  any  time. 

Q.  It  is  as  apparent,  or  else  it  could  not  be  recognized  as  insanity 
— ^but  what  I  mean  to  say  is,  in  what  proportion  of  cases  does  the  dis- 
ease continue  to  grow  violent,  and  more  fully  and  markedly  developed 
— ^whether  it  ends  in  dementia,  or  anything  else,  I  don't  care.  What 
I  want  to  get  is,  in  what  proportion  of  incurables  the  disease  goes  on 
from  its  first  development  to  the  worst  stage? 

A.  Well,. in  those  cases  that  commence  with  eccentricities,  a  very 
eocentric  man  becomes  more  and  more  so,  until  he  is  finally,  plainly, 
palpably  insane;  but  in  that  case  it  generally  increases  gradually  in 
that  way. 

Q.     How  is  it  with  other  oases,  where  there  has  been  a  general 
eooentricity,  but  there  is  no  sudden  change,  or  development  of  the  de- 
lusion ?    In  what  proportion  of  cases  does  the  form  increase — does 
the  malady  grow  more  intense,  more  marked,  more  general,  more  fully 
developed  ? 

A.  Well,  in  acute  cases;  cases  that  commence,  of  course,  in 
mania,  the  disease  is  about  as  apparent  then  as  at  any  other  time. 

Q.  In  oases  of  acute  mania,  the  disease  is  generally  as  bad  on  its 
first  inception  as  at  any  other  time  ? 

A.    When  it  first  becomes  apparent,  it  frequently  is. 

Q.    What  proportion  of  the  insane  are  cases  of  acute  mania  ? 

As    A  very  large  proportion  at  first.     When  they  first  come  unde 
the  notice,  I  mean,  of  the  management  of  an  insane  asylum. 

Q.  A  large  proportion,  when  they  first  come  under  the  observa- 
tion of  the  professors  in  the  insane  asylum  ? 

A.     Of  those  having  charge  of  an  insane  asylum. 

Q.  Well,  are  you  competent  to  speak  of  the  other  cases  that  do 
not  come  under  the  observation  of  professors  in  the  insane  asylum  ? 
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A.     Well,  I  suppose  I  am;  I  think  I  am. 

Q.  What  proportion  of  those  are  as  bad  when  it  first  develops 
itself  as  at  any  period  after  that  ? 

A.     I  should  think  a  small  proportion. 

Q.  What  is  the  fact  generally  in  that  respect,  as  to  what  you  would 
call  the  curables,  the  other  half  of  the  insane  world — does  their  disease 
usually  develop  itself  after  its  first  inception;  or,  is  it  as  bad  at  first, 
ordinarily,  as  it  is  in  later  years  ? 

A.  The  curables — the  disease  generally  develops  itself  more 
rapidly. 

Q.  It  goes  on  from  its  first  inception  until  it  attains  its  climax, 
and  then  the  cure  commences  ? 

A.  The  cure  either  commences,  or  they  fall.  Yes,  when  it  runs 
on  for  a  length  of  time  form  an  acute  mania,  until  it  finally  terminates 
in  recovery  or  dementia.  « 

Q.     If  it  terminated  in  dementia,  you  would  not  call  them  curable  ? 

A.     No,  sir. 

Q.  Then  it  goes  on  until  the  cure  commences — those  who  are 
curable  ? 

A.     Yes,  sir. 

Q.  •  You  replied  to  Mr.  Barnes,  that  if  a  patient  was  evidently  in- 
sane on  one  subject,  or  class  of  subjects,  you  should  recognize  his  insan- 
ity, though  sound  in  every  other  respect.  But  what  I  want  to  get  at 
is,  in  determining  the  question  whether  he  is  clearly  insane  on  one 
subject,  or  not  ?  How  far  would  the  condition,  his  mental  condition  in 
regard  to  other  matters,  enter  into  your  estimate  ?  What  weight  would 
you  give  it  ? 

A.  Well,  of  course  if  a  man  should  come  in  contact  with  an  indi- 
vidual who  was  seeming  perfectly  straight  and  sane  on  every  subject, 
and  suddenly  apparently  insane  on  others,  he  would  require  to  be 
fully  satisfied,  and  have  to  see  the  demonsbration  of  insanity  to  that 
extent  to  satisfy  his  mind.  It  would  take  evidence  to  convince  me  of 
the  insanity  of  the  individual — that,  is  the  man's  conduct  in  some  par- 
ticulars, would  have  to  be  that  of  an  insane  person« 

Q.  If  then,  you  were  called  to  examine  a  patient  who  was  sus- 
pected of  being  a  monomaniac,  being  insane  on  one  subject,  you  would 
want  to  know  something  about  the  antecedents  of  Uie  patient,  his 
mode  of  conversation  by  which  that  delusion  had  been  produced,  be- 
fore you  could  determine  whether  it  was  monomania  or  not  ? 

A.  Well,  a  thing  might  be  so  palpable  as  to  be  conclusive  with- 
out any  history  of  the  case. 

Q.  Well,  what  conclusive  cases  are  those  ?  Give  an  illustration 
of  that  class  of  cases  in  which  the  monomania  is  so  palpable  that  you 
don't  seek  any  further  knowledge  or  information  about  the  x>atient  ex- 
cept to  observe  the  single  delusion  ? 

A.  Well,  a  man  who  should  represent  himself  as  being  something 
else  than  a  man,  for  instance,  some  other  sort  of  being,  I  should  think 
that  would  be  sufficient,  anything  of  that  sort. 

Q.     And  he  believed  that  ? 

A.     And  he  believed  it. 

Q.     And  was  sincere  in  it,  you  would  pronounce  him  a  monomaniae? 

A.     Yes,  sir. 

Q.  Is  not  that.  Doctor,  the  only  class  of  cases  in  which  the  exist- 
ence of  monomania  can  be  determined  upon  a  single  fact  ?    When  I 
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say  the  only  class  of  oases,  I  mean,  is  it  not  limited  to  that  class,  Tvliile 
the  delusion  is  in  itself  something  irrational  and  impossible,  and  not 
depending  upon  ordinary  evidence  ? 

A.     ^k  that  again. 

Q.  Would  the  evidence  of  a  single  deluded  opinion  convince  you 
that  the  man  was  a  monomaniac,  without  further  inquiry,  unless  that 
delusion  was  irrational  and  impossible  in  itself,  and  where  it  could  not 
be  removed  by  evidence  ? 

A.  It  would  take  something  of  that  kind.  If  a  man  depended 
upon  one  single  expression,  you  would  want  something  of  a  marked 
character  to  determine  that  the  man  was  insane. 

Q.  Well,  suppose,  then,  take  the  case — I  will  put  it  outside  of  this 
case.  Suppose  a  man  has  the  idea  that  the  police  are  after  him  to 
arrest  him  for  an  act  of  fraud  or  crime.  There  is  a  thing  that  is  not 
irrational  or  impossible,  but  it  a  question  of  evidence  whether  they  are 
or  not;  would  you  then,  from  the  mere  fact  that  the  man  had  that  idea 
— ^there  being  in  fact  no  existence  of  it,  but  some  evidence  tending  to 
show  it — pronounce  him  insane  ? 

A.  If  he  had  not  considerable  amount  of  evidence  tending  to  show 
it,  I  should  not. 

Q.  Suppose  the  evidence  was  exceedingly  slight,  and  he  waH  a  man 
naturally  suspicious,  cautious  and  timid  ? 

A.  If  the  evidence  was  exceedingly  slight,  I  should  presume  he 
was  insane. 

Q.     You  would  presume  he  was  insane  ? 

A.     If  the  evidence  was  exceedingly  slight,  yes,  sir. 

Q.  Begardless  of  his  temperament  and  organization  in  all  other 
respects;  those  facts  standing  alone — that  he  thought  the  police  were 
after  him,  and  the  evidence  of  that  fact  were  exceedingly  slight,  you 
would  pronounce  him  insane  vnthout  further  inquiry  ? 

A.  No,  sir;  I  should  not.  I  should  of  course  make  further  inquiry 
before  I  should  pronounce  him  insane;  but  that  would  be  very  strong 
evidence  that  he  was  insane,  if  he  was  suspecting  a  thing  of  that  sort 
and  had  no  ordinary  amount  of  evidence  to  support  his  suspicion. 

Q.  Suppose  some  man  of  ordinary  character  and  understanding 
in  the  community  had  informed  him — some  man  of  ordinary  character 
and  integrity  informed  him  that  the  police  were  in  pursuit  of  him,  and 
from  that  information  alone,  without  further  inquiry,  he  believes  and 
aoccepts  that  as  being  true;  would  you  consider  that  any  evidence  at  all 
of  his  insanity? 

A.     No,  sir;  I  don't  know  as  I  should. 

Q.  You  say  that  the  idea  of  self-importance  prevails  among  a  very 
large  proportion  of  the  insane.  You  include  in  that  class  those  who 
imagine  themselves  to  be  some  other  beings;  I  suppose  Napoleon 
Bonaparte,  or  the  Queen  of  England? 

A.    Exalted  notions  of  that  sort;  yes,  sir. 

Q.  Now,  does  ordinary  exaggeration  of  the  abilities  which  the  par- 
ties really  possess  prevail  among  the  insane  to  any  larger  extent  than 
those  who  are  not  insane.  I  reject  now  this  class  of  insane,  who  sup- 
pose themselves  some  other  being,  Louis  Napoleon,  or  somebody  else, 
but  they  have  certain  faculties  and  beliefs,  does  an  exaggerated  idea  of 
those  abilities  which  they  do  possess,  prevail  to  any  greater  extent 
among  the  insane  than  among  those  who  are  called  sane  and  run  at 
large  anyhow,  whether  they  are  or  not. 
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A.  Well,  I  don't  know  that  it  does,  probably  to  a  larger  extent,  but 
mostly  those  that  have  those  exalted  notions,  go  beyond  that. 

Q.  It  is  not  only  an  exaggeration,  but  a  delusion — they  think  they 
are  somebody  else,  something  entirely  different  from  what  they  are  ? 

A.     Yes,  sir. 

Q.  And  then  there  is  this  difference,  that  among  people  tiiat  are 
permitted  to  go  at  large,  on  the  basis  that  they  are  not  insane,  their 
modesty  and  sense  of  propriety  often  restrains  them,  and  yet  the  idea 
of  their  self-importance  may  still  exist  in  the  same  degree  as  in  the 
insane.     That  is  true,  is  it  not? 

A.     I  presume — well,  I  don't  know  how  that  is,  I  am  sure. 

Q.  This  idea  of  exaggeration  then,  of  the  abilities  which  they  do 
possess,  standing  alone  without  any  other  leading  or  marked  symptom 
of  insanity,  would  weigh  nothing  at  all  in  the  diagnosis  of  mental  dis- 
ease, would  it  ?  ' 

A.  Well,  it  would  depend  upon  the  degree  of  exaggeration,  I 
should  think. 

Q..  Suppose  it  is  merely  an  exaggeration  of  qualities  which  they  do 
possess — no  delusion  about  it  except  an  exaggerated  idea  of  their 
abilities  in  a  particulav  line. 

A.  If  the  exaggeration  is  not  too  great  an  extent,  it  would  not  be 
any  evidence  of  insanity. 

Q.  You  also  stated.  Doctor,  that  extreme  irritability  prevails  in  a 
large  proportion  of  cases  in  insanity,  in  about  what  proportion,  do  you 
judge? 

A.  Those  who  are  suffering  from  organic  disease  are  usually  more 
or  less  irritable. 

Q.  Take  those  who  are  suffering  from  organic  disease,  and  who 
are  not  in  the  insane  asylum,  who  are  not  insane;  take  consumptives, 
what  proportion  of  men  who  are  slowly  wasting  away  and  dying  of 
consumption,  in  the  last  stage  of  the  disease,  what  proportion  of  such 
are  extremely  irritable  and  nervous  ? 

A.     Whose  mind  is  not  impaired  ? 

Q.     Yes,  sir;  whose  intellectual  faculties  are  not  impaired  ? 

A.     I  think  not  a  very  large  proportion. 

Q.     As  large  as  among  the  insane  ? 

A.     No,  sir. 

Q.    Is  not  that  one  of  the  symptoms  and  one  of  the  peculiar  effects 
of  chronic  consumption,  doctor — extreme  irritability  and  nervousness, 
.  and  sensitiveness  to  change  of  climate,  heat  and  cold  ? 

A.  Yes,  sir;  sensitiveness  to  changes  of  climate  and  all  that  sort 
of  thing;  but  that  is  a  different  thing  from  what  we  are  speaking  of. 

Q.  Don't  they,  as  the  flesh  wastes  away,  and  nothing  is  left  but 
bones,  and  the  organization  and  brain,  don't  they  almost  always,  if 
enfeebled,  become  exceedingly  sensitive  and  irritable  ? 

A.     I  am  not  prepared  to  say  that  they  are  exceedingly  irritable. 

Q.  Do  they  become  exceedingly  sensitive  to  climatic  influence, 
changes  in  the  atmosphere,  noises. 

A.     They  are  liable  to  be  affected  in  that  way. 

Q.     Impatient  of  opposition — controversy. 

A.  I  think  consumptives  are  not  so  much  that  way,  as  many 
other  persons  affected  with  other  diseases. 

Q.  Have  you  had  much  experience  in  the  treatment  of  consump- 
tives? 
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A.  Aside  from  in  the  asylum,  I  can't  say  that  I  have  had  a  large 
experience. 

Q.  What  proportion  of  jour  insane  patients  in  the  asylum  are 
consumptiye  f 

A.  1  suppose  that  nearly  one  fourth  of  them  die  of  consumption — 
that  die,  I  mean. 

Q.     And  in  all  those  cases  there  you  find  this  extreme  irritability  ? 

A.     I  should  not  say  all;  but  in  a  large  portion  of  them. 

Q.  Then  let  me  ask  you,  doctor,  what  this  extreme  state  of  irrita- 
bility would  weigh  in  your  mind  as  evidence  of  insanity,  in  the  absence 
of  any  other  leading  marked  symptom  of  insanity  9 

A.    Do  you  mean  in  a  consumptive  ? 

Q.  In  any  one  where  you  find  nothing  but  an  extreme  state  of 
irritability;  no  other  marked  or  leading  trait  of  insanity.  Would  that 
single  symptom  alone  be  an  evidence  ? 

A.  It  would  depend  upon  a  man's  natural  disposition,  to  a  certain 
extent. 

Q.  Then  you  would  it  necessary  in  that  case,  before  pronouncing 
the  patient  insane,  to  know  what  his  natural  disposition  was. 

A.  If  a  man  is  naturally  irritable,  and  hae  been  all  his  life,  of 
course. 

Q.  When  did  this  new  classification  of  insanity  first  present  itself 
— ^mania  of  tuberculosis  ?    Is  not  that  a  modem  invention  ? 

A.  No,  sir;  it  is  not  a  modem  invention.  I  think  it  has  been  re- 
cognized a  long  time. 

Q.    How  lohg  ? 

A.    I  don't  know  how  long. 

Q.    A  quarter  of  a  century  ? 

A.    I  should  presume  so. 

Q.  When  did  you  first  learn  of  it  ?  "When  was  it  first  brought  to 
your  attention  particularly  ? 

A.  I  presume  I  learned  it  as  soon  as  I  began  to  learn  anything 
about  insanity. 

Q.    You  recognize  that  as  one  of  the  forms  of  monomania,  do  you? 

A.  Yes,  sir — perhaps  there  is  a  little  error  in  regard  to  that  point. 
I  think  that  that  classification  was  not  recognized  as  far  back  as  that. 

Q.  Approximate  the  period  as  near  as  you  can  when  it  was.  Doc- 
tor, accoramg  to  the  best  of  your  judgment  and  recollection  ? 

A.  I  am  not  able  to  state  the  precise  time,  or  I  don't  know  that  I 
can  say  particularly  now,  when  that  was  noticed  first. 

Q.    Was  it  ten  years  ago  ? 

A.    I  presimie  it  was  more  than  that. 

Q.  Let  me  ask  you  this  general  question  on  that  subject:  Has  it 
been  known  and  recognized  so  long  that  its  peculiarities  are  as  well 
understood  and  as  clearly  defined,  and  as  readily  recognized  in  your 
profession  as  are  the  other  forms  of  monomania  ?  Are  you  as  familiar 
and  as  thoroughly  conversant  with  that  as  with  other  forms  of  mono- 
mania? 

A.    Yes,  sir;  I  am,  I  think. 

Q.  Now,  in  what  proportion  of  the  persons  afflicted  with  that 
monomania  are  all  the  intellectual  faculties  involved  and  disturbed  ? 

A.  I  don't  know  that  in  any  proportion  of  monomania  cases,  all 
the  intellectual  faculties  are  apparently  involved  and  disturbed. 

Q.  In  monomania  all  the  intellectual  faculties  are  apparently  in- 
volved ? 


THE  HIWSS'  WUJi  CASE.  345 

A.     I  didn't  say  that,  sir;  I  said  they  were  not. 

Q.  I  supposed  that  is  what  jou  meant  to  say;  I  didn't  understand 
you.  Is  there  any  greater  or  less  proportion  of  the  cases  of  insanity 
of  suspicion  as  you  call  it,  which  effect  all  the  intellectual  faculties 
than  in  any  other  particular  forms  of  monomania  ?  Is  there  any  dif- 
ference in  that  respect?  Does  it  stand  on  the  same  basis  with  the  other 
forms  of  monomania  ? 

A.     I  do  not  understand  the  question. 

Q.  You  say  the  disturbance  of  all  the  intellectual  faculties  is  not 
always  involved  in  monomania  ? 

A.  Yes,  sir;  I  say  the  disturbance  is  of  all  the  intellectual  facul- 
ties. There  may  be  some  that  are  not  apparently  disturbed  in  mon- 
omania. 

Q.  Is  the  intellect  disturbed  in  a  larger  or  smaller  proportion  of 
the  cases  of  insanity  of  suspicion  than  any  other  cases  of  monomania, 
or  are  the  different  classes  of  monomania  the  same  in  that  respect. 

A.  You  asked  me  if  all  the  intellectual  faculties  are  disturbed  in 
monomania  ? 

Q.     Yes,  sir. 

A.     WeU,  I  say  they  are  not. 

Q.  Now,  there  are  different  classes  of  monomania,  one  of  which  is 
the  mania  of  tuberculosis,  as  you  call  it;  or  of  the  insanity  of  suspicion, 
in  that  class  of  the  cases  are  all  the  intellectual  faculties  more  likely  to 
be  disturbed  than  in  other  classes  of  monomania,  or  less  likely  ? 

A.     I  don't  know  that  they  are  more  likely. 

Q.     Sir? 

A.  A  person  afflicted  with  monomania,  I  suppose,  has  a  number 
of  faculties  or  traits  of  mind  that  are  supposed  only  to  be  disturbed 
generally.  It  would  not  be  called  monomania  if  the  disturbance  of 
the  whole  mind  was  apparent;  it  would  not  be  monomania,  it  would  be 
insanity. 

Q.  So  far  as  the  intellectual  faculties  are  involved  there  is  no  dif- 
ference between  monomania  of  tuberculosis  and  the  other  forms  of 
monomania  ?  It  stands  on  the  same  footing  with  other  forms  of  mon- 
omania, it  involves  the  intellectual  faculties  to  no  greater  and  no  less 
degree  ?  That  is  the  idea  I  want  to  get,  whether  that  be  true  or  not. 
I  will  ask  you  this  to  put  you  on  the  track:  Is  it  not  generally  the  case 
that  in  mania  of  tuberculosis  the  intellectual  faculties  are  not  involved 
at  all  ? 

A.  No,  sir;  I  think  not;  I  don't  think  it  is.  They  generally  labor 
imder  some  delusion — frequently  do,  and  if  they  have  intellectual  de- 
lusion, of  course,  their  intellect  is  disturbed. 

Q.  In  what  prox>ortion  of  those  cases  are  the  intellectual  faculties 
disturbed  ? 

A.     What  cases  ? 

Q.     Mania  of  tuberculosis  ? 

A.  Well,  they  would  more  likely  be  in  monomania — a  species  of 
monomania  than  some  other. 

Q.  I  assume  that  it  was  monomania;  but  monomania  you  say  does 
not  necessarily  involve  all  the  intellectual  faculties,  then  I  a^  you 
what  proportion  of  the  mania  of  tuberculosis  does  involve  all  the  intel- 
lectusd  faculties,  or  I  will  ask  you  this:  Did  you  ever  know  a  case  of 
mania  of  tuberculosis  purely,  that  involved  or  in  which  there  was  a 
disturbance  of  all  the  intellectual  faculties  ? 
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A.  All  the  tuberculosis  insane  that  I  have  been  acquainted  with, 
although  they  had  suspicious  traits  of  character  in  most  cases,  their 
mind  has  been  afflicted  generally,  but  it  shows  itself  more  particularly 
in  that  way.  ~ 

Q.  What  do  you  mean  by  saying  that  the  mind  is  afflicted  gener- 
ally, that  the  brain  is  debilitated  and  the  mind  weakened  and  less  ac- 
tive and  less  vigorous. 

A.  It  may  be  that  way,  or  it  may  be  excited  in  some  way.  It 
would  be  disturbed  one  way  or  the  other,  I  think,  generally. 

Q.  The  mind  generally  would  be  disturbed,  one  way  or  the  other. 
Now,  doctor,  is  not  this  the  true  test  to  distinguish  between  mono- 
mania and  mere  error  of  opinion,  or  judgment,  or  belief,  that  where 
the  opinion  is  irrational  in  itself,  as  that  a  man  should  believe  himself 
his  own  father,  a  thing  which  is  impossible;  or,  that  he  could  lift  this 
building,  a  thing  which  is  also  absurd  and  capable  of  demonstration, 
that  you  would  pronounce  him  insane  without  further  inquiry;  but  if 
the  erroneous  opinion  was  a  conclusion  not  irrational  in  itself,  but  de- 
pending upon  a  train  of  facts  and  circumstances,  and  the  evidence  of 
them  a  simple  and  unreasonable  conclusion,  and  against  the  weight  of 
evidence,  wouldn't  you  be  obliged  to  know  all  the  accompaniments  and 
circumstances,  and  the  antecedents  of  the  patient,  to  determine  posi- 
tively the  question  of  insanity  ? 

A.  If  there  was  any  degree  of  probability  in  the  state  of  things 
supposed  by  the  person,  it  would  depend — 

Q.  What  standard  would  you  set  up  for  the  patient  ?  Would  you 
judge  for  yourself,  and  if  he  did  not  believe  as  you  believed  upon  a 
given  state  of  facts,  would  you,  therefore,  pronounce  him  a  mono- 
maniac? 

A     It  would  depend  upon  what  the  state  of  the  facts  was. 

Q.  It  would  depend  upon  what  the  state  of  facts  was.  You  can- 
not designate  any  degree  of  improbability  in  the  existence  of  the  fact 
upon  which  you  would  say  it  was  insanity  ? 

A.  Well,  if  a  man  should  make  a  statement  which  I  knew  very 
well  could  have  no  foundation  whatever,  that  he  would  have  no  evi- 
dence to  set  up  a  belief,  in  a  state  of  things  that  were  entirely  improb- 
able and  absurd,  I  shoiild  suspect  and  suppose  insanity. 

Q.  Even  upon  that  would  you  pronounce  him  insane,  without 
knowing  something  more  about  the  patient  but  the  fact  that  he  did 
believe  that  unreasonable  thing  ? 

A.  I  should  inquire  thoroughly  into  the  man's  history  if  I  had  an 
opportunity,  before  I  said  anything  about  insanity.  I  might  probably 
xnake  up  my  mind  on  one  or  two  points,  and  come  to  a  conclusion. 

Q.  A  mere  error  of  opinion  or  belief,  which  is  dependent  upon 
facts  and  reasoning,  without  any  marked  or  leading  symptoms  of  in- 
sanity, would  not  be  sufficient  to  pronounce  him  insane  ? 

A.  If  there  was  any  evidence,  any  reasonable  amount  of  evidence, 
to  support  this  error. 

Q.  If  there  was  any  reasonable  evidence  at  all  in  support  of  his 
opinion,  would  not  you  be  obliged,  would  not  you  feel  obliged  to  make 
a  thorough  analysis  of  the  man's  character,  and  know  his  antecedents 
of  this  belief,  before  pronouncing  him  insane  ? 

A.  Suppose  you  give  me  an  illustration  of  the  character  of  belief 
he  entertains. 

Q.     Well,  I  gave  you  one  awhile  ago,  in  which  one  man  informs 
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another  that  the  police  are  in  pursuit  of  him,  and  he  immediately  adopts 
that  belief,  and  acts  upon  it  without  further  investigation. 

A.  If  he  is  told  by  a  man  whom  he  believes  to  be  a  reliable,  good 
man,  and  a  man  he  thinks  would  not  lie,  and  if  he  is  naturally  of  a 
suspicious  temper,  of  course  he  would  be  justified  in  paying  some 
regard  to  what  the  man  said  to  him,  and  suspecting  there  may  be  some- 
thing wrong. 

Q.     You  would  not  pronounce  him  insane  upon  that  ? 

A.     Not  upon  that  only. 

Q.  Now,  suppose  the  man  has  in  fact  committed  a  crime,  and  he 
sees  a  policeman  hanging  about  his  place  occasionally,  and  upon  that 
he  should  suspect  he  was  after  him,  and  act  upon  that  belief? 

A.  And  go  away  ?  I  should  think  he  was  not  insane  upon  that. 
If  he  acted  upon  a  belief,  if  he  believed  that  the  policeman  was  after 
him — knowing  that  he  had  committed  a  crime,  I  should  not  think  that 
that  was  any  evidence  of  insanity. 

Q.  Take  the  case  of  the  Mormons,  who  believe  in  the  divine  in- 
spiration of  Brigham  Young,  that  he  is  the  prophet  of  the  Almighty, 
and  believe  in  all  the  absurd  doctrines  and  notions  of  the  Mormon 
church  without  any  evidence  whatever.     Are  they  insane  ? 

A.  Well,  they  think  they  have  evidence;  they  have  the  evidence 
of  their  teachers,  and  they  are  not  insane;  no,  sir. 

Q.  Don't  you  think  from  your  own  standpoint  that  that  evidence 
is  extremely  ridiculous  ? 

A.     It  would  not  be  worth  anything  to  me. 

Q.     Yoii  would  not  believe  it,  nor  attach  any  importance  to  it  at  all  ? 

A.     No,  sir. 

Q.     But  they  do  believe  it  ? 

A.     Yes,  sir. 

Q.     And  act  upon  it  ? 

A.  Yes,  sir;  because  they  have  been  taught  that  way.  They  think 
they  have  evidence. 

Q.     Would  you  then  from  that  fact  pronounce  them  insane  ? 

A.     I  should  not  at  all,  sir. 

Q.     There  is  the  case,  then,  where  there  is  nothing  which  to  your 
mind  is  any  evidence  whatever,  and  yet  they  believe  the  fact,  and  you 
Mo  not  pronounce  them  insane  ? 

A.  I  have  not  the  evidence.  I  do  not  know  what  they  are  taught 
exactly,  or  the  way  they  are  taught.  If  I  had  been  raised  a  Mormon 
perhaps  I  should  think  as  they  do. 

Q.  I  will  ask  your  opinion  on  this  case,  Doctor:  A  person  believes 
himself  to  be  the  Incarnate  Son  of  God  in  one  instance.  We  find  that 
the  individual  has  for  years  before  the  avowal  studied  and  interpreted 
the  Scriptures  in  a  mystical  manner,  and,  although  a  clergyman,  his 
judgment  relating  to  matters  of  theology  has  always  been  of  a  most 
weak  and  errant  kind;  that  in  consequence  of  his  want  of  common 
sense  and  judgment,  and  the  vagaries  of  his  personal  vanity,  he  has 
lost  all  chance  of  preferment  in  the  regular  course  of  his  profession. 
As  the  world  rejects  him,  he  redoubles  his  mysticism,  vanity  and  spir- 
itual pretensions,  and  persuades  some  of  the  washy-minded  people  to 
believe  in  him  and  to  confer  upon  him  the  adulations  as  the  imperson- 
ation of  God  upon  earth.  'Would  you  pronounce  that  a  case  of  insanity 
upon  those  facts  ? 

A.     Alone  ? 
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Mb.  BABims — ^I  object  to  that.  This  must  stop  somewhere.  It  is 
irreleyant  and  immaterial  and  not  founded  upon  any  fact  in  this  case, 
not  cross-examination,  and  not  tending  to  throw  any  light  upon  any 
proposition  here  at  all. 

Thb  Coubt — I  will  allow  the  question  to  be  put.  I  overrule  the 
objection. 

A.  If  a  man  had  ever  had  sufficient  mind  to  receive  an  education 
to  become  a  clergyman,  although  he  might  have  been  eccentric,  and 
afterwards  adopted  an  idea  that  he  was  the  incarnation  of  God  Al' 
mighty,  I  should  say  he  was  an  insane  man. 

Mb.  Pbatt — Do  you  recognize  **  Bucknell  and  Tewke  on  Insanity^*  as 
a  standard  work  on  that  subject  ? 

A.    Yes,  sir. 

Q.  Do  you  recognize  the  distinction  between  those  cases  where 
the  deluded  opinion  is  formed  without  the  exercise  of  the  reasoning 
faculties  at  all,  and  cases  where  it  is  the  result  of  reasoning,  but  reason^ 
ing  illogically  and  from  false  premises? 

A.  An  insane  delusion  is  a  delusion  that  has  no  basis,  in  fact,  no 
grounds  for  entertaining  it.  If  a  man  is  deluded  from  a  train  of  cir- 
cumstances and  from  education,  that  is  quite  a  different  thing. 

Q.  It  ia  no  insane  delusion  when  it  is  only  utterly  irrational  and 
absurd;  is  that  the  idea  ? 

A,  Well,  there  ought  to  be  a  certain  degree  of  probability  in  any 
idea  that  a  man  entertains. 

Q.  Is  it  not  sufficient  if  that  degree  of  probability  is  exceedingly 
slight,  if  the  mind  then  takes  hold  of  them  and  reasons  illogically  ? 

A.     Well,  an  insane  mind  would. 

Q.     Do  not  some  sound  minds  reason  illogically  ? 

A.     Not  in  the  way  that  insane  minds  do. 

Q.  I  suppose  not  in  the  same  way.  Do  you  recognize  the  capacity 
of  an  insane  mind  purely,  to  reason  at  all? 

A.    No,  sir. 

Q.     To  what  extent  may  an  insane  mind  reason  ? 

A.  It  would  depend  on  the  extent  of  the  insanity,  the  degree  of 
insanity. 

Q.  Do  you  know,  Doctor,  what  is  meant  in  law  by  iyisanity^  the 
technical  meaning?  ^ 

A.     It  means  a  person  of  unsound  mind,  as  I  understand. 

Q.  You  have  seen  a  great  many  men  in  your  experience,  Doctor, 
whose  minds  were  sound,  that  is,  their  intellectual  faculties  were  not 
disturbed,  who  were  very  unreasonable,  jealous  and  suspicious  of  their 
wives,  have  you  not  ?  That  is  to  say,  they  were  jealous  and  suspic- 
ious upon  grounds  which  in  your  judgment  would  be  no  evidence  at 
all? 

A.  1  do  not  know  that  I  have  been  acquainted  with  many  such 
persons. 

Q.    You  do  not  know  whether  such  a  state  of  things  can  exist  ? 

A.  Such  a  state  of  things  can  exist,  I  have  no  doubt,  but  not 
among  my  particular  acquaintance  that  I  know  of. 

Q.  Is  it  not  one  of  the  direct  effects  of  dyspepsia,  to  produce  a 
want  of  confidence  and  courage,  and  fear  and  apprehension  of  personal 
danger  or  trouble — isn't  that  one  of  the  ordinary  symptoms  of  chronic 
dyspepsia?    . 

A.  Well,  dyspepsia  produces  a  condition  of  melancholy  and  de- 
sression  of  spirits. 
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Q.  That  degree  of  irritability  which  has  been  described  to  you, 
and  this  fear  and  apprehension  and  dread  of  trouble,  might  exist,  I 
suppose,  in  a  person,  and  still  the  mind,  when  at  rest  and  occupied 
with  other  matters,  be  wholly  and  entirely  unimpaired. 

A.  If  a  person  entertain  a  delusion,  with  regard  to  being  poisoned 
or  assassinated,  or  anything  of  that  kind,  a  fixed  belief,  when  there  is 
no  ground  for  it,  their  mind  is  not  unimpaired;  it  is  impaired. 

Q.  I  did  not  ask  you  that  question,  Doctor.  The  case  has  been 
presented  here  of  extreme  irritability  and  nervousness,  breaking  out  in 
uncontrollable  and  ungovernable  bursts  of  passion.  Might  not  that 
exist,  and  yet  when  the  temporary  passion  had  subsided,  and  the  mind 
was  called  to  other  matters,  the  laculties  being — 

A.     Yes,  sir;  a  person  might  be  very  passionate,  and  yet  be  rational. 

Q.  Now,  suppose  the  manifestations  embraced  in  the  question  put 
to  you  by  Mr.  Barnes,  only  occurred  occasionally,  and  that  only  during 
a  brief  period,  while  the  person  was  very  feeble,  physically,  and  ex- 
tremely nervous  and  overburdened  with  business,  an  important  trans- 
action— would  you  consider  such  occasional  occurrences  decisive 
evidences  of  insanity  ? 

A.  Well,  some  of  those  occurrences  could  not:  exist  without  in- 
sanity, I  should  think. 

Q.     What  is  that  ? 

A.  Some  things  referred  to  in  that  hypothetical  case,  would  not 
exist  in  a  sane  mind — some  of  those  acts. 

Q.     What  is  one  of  them,  which  could  not  exist  in  a  sane  mind  ? 

A.  Well,  I  think  a  sane  man  would  not  attempt  to  disgrace  his 
family  and  his  children,  by  accusing  his  wife  of  all  sorts  of  vice  and 
impropriety,  when  she  was  clearly  a  good  woman,  and  especially  charg- 
ing her  with  those  vices  before  her  children.     That  is  one  thing. 

Q.  You  think  in  a  man  of  violent  temper  and  extreme  irritability, 
feeble,  nervous,  that  those  things  could  not  be  said  in  a  burst  of 
passion,  unless  he  was  insane? 

A.  I  think  not.  Some  of  those  acts  could  not  be  said  and  done, 
or  would  not  be. 

Q.  Would  you  think  it  any  evidence  of  insanity.  Doctor,  that  an 
old  man  about  dying  with  consumption,  his  mind  occupied  with  clos- 
ing up  his  earthly  affairs,  should  be  careless  and  indifferent  about  the 
Exposure  of  his  person  at  times? 

A.  Well,  to  some  degree  he  might  be  without  showing  decided  in- 
sanity.    He  might  be  careless. 

Q.  To  what  degree  ?  Explain  as  near  as  you  can  what  you  mean 
by  that?  ♦ 

A.  Well,  I  think  if  a  man  paid  no  attention  at  all  to  decency — ^if 
he  paid  no  attention  to  the  decencies  of  life,  I  should  think  it  was  a 
sign  of  insanity;  but  if  he  was  simply  careless  or  a  little  thoughtless  in 
regard  to  those  things,  I  should  not  look  upon  it  as  evidence  of  in- 
sanity. 

Q.  Have  not  you  seen  a  great  many  men  in  that  condition  where 
you  never  suspected  them  of  being  insane,  Mrho  were  entirely  indif- 
ferent and  careless  about  the  exposure  of  their  person  within  a  few 
days  of  death  ? 

A.  Within  a  few  days  of  death  ?  I  don't  know.  A  man  might  be 
so  prostrated  by  disease  as  not  to  be  conscious. 

Q.     But  while  he  retains  consciousness? 
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A.  I  have  seen  a  person  considerable  careless  and  thoughtiess  in 
regard  to  those  things  when  extremely  feeble. 

Q.  Suppose,  Doctor,  a  man  has  been  all  his  life  exceedingly  econ- 
omical,  growing  more  and  more  so  as  he  grows  richer  until  he  becomes 
extremely  parsimonious,  denying  himself  as  well  as  his  family  the  lux- 
uries of  life,  from  the  mere  love  of  money,  and  when  sick  and  dying 
with  the  disease  before  named;  having  a  variable  and  capricious  appe- 
tite, he  asks*  the  neighbors  on  a  few  occasions  to  bring  him  food,  say- 
ing it  tasted  better  than  any  he  could  get  at  home,  and  his  cooks  did  not 
suit  him  and  did  not  know  how  to  please  him,  would  you  consider  those 
requests,  standing  alone,  any  evidence  at  all  of  disordered  intellectual 
faculties  ? 

Mb.  Barnes — I  would  like  to  know  if  that  question  is  founded  upon 
the  fact  in  the  case  at  all.  There  is  no  evidence  that  he  had  a  variable 
and  capricious  appetite  at  all.  On  the  contrary  it  was  one  thing  all 
the  time,  beef-steak  and  potatoes. 

The  Coubt — [After  argument.] — ^I'will  allow  the  question. 

A.  Denying  himself  the  luxuries  of  life  would  not  amount  to 
much  perhaps. 

Mr.  Pratt — Well,  finding  himself  in  that  situation,  no  matter  from 
what  cause,  and  he  asks  the  neighbors  to  bring  him  food,  is  that  any 
evidence  at  all  of  disordered  intellectual  faculties,  that  simple  fact 
alone? 

A.  That  standing  alone  and  I  not  knowing  anything  about  the 
circumstances  of  the  case — ^a  sick  man  asking  a  neighbor  for  food  prob- 
ably would  not  be  any  evidence  of  insanity. 

Q.     Exactly  ? 

A.     Without  knowing  his  condition. 

Q.  Take  the  case  of  a  man.  Doctor,  who  is  exceedingly  vain  and 
egotistical,  has  the  most  unbounded  confidence  in  his  own  sagacity  and 
correctness,  in  all  matters  impatient  of  opposition  and  contradiction, 
knowing  himself  to  be  hated  and  despised  by  almost  ever^'body  for  his 
meanness;  would  you  consider  that  fact  evidence  of  insanity,  that  such 
a  man,  when  extremely  sick,  nervous  and  irritable,  should  denounce 
those  who  disputed  with  him  about  a  matter  concerning  which  he  was 
exceedingly  sensitive,  and  about  which  he  was  confident  that  he  was 
not  mistaken;  would  it  be  anything  more  than  a  burst  of  passion  ? 
Would  it  necessarily  imply  disorded  intellectual  faculties  ? 

A.  A  very  extremely  vain,  egotistical  man  is  not  likely  to  tolerate 
contradiction  as  well  as  ordinary  persons. 

Q.  Now,  I  will  ask  you  as  a  matter  of  principle.  Doctor,  a  general 
question,  din  a  deluded  opinion  on  one  subject  alone,  unaccompanied 
by  hallucination,  be  recognized  as  insanity  ?  Does  it  necessarily,  I 
mean,  constitute  insanity  ? 

A.  Well,  sir,  that  would  depend  on  the  way  the  delusion  came  to 
exist — ^the  deluded  opinion. 

Q.  No  matter  how  it  came  to  exist,  if  it  is  a  deluded  opinion  and 
there  is  no  hallucination  connected  with  it,  would  it  constitute  insanity  ? 
Wouldn't  it  be  simply  an  ferror  of  judgment,  perhaps  an  absurd  and 
unreasonable  one  ? 

A.     It  might  constitute  insanity. 

Q.  Well,  you  do  not  regard  every  error  of  opinion  that  is  absurd 
and  extreme  in  your  judgment  evidence  of  insanity,  do  you  ? 

A.     No,  there  are  a  great  many  opinions  entertained  by  people  that 

absurd  to  my  mind,*  but  if  they  are  derived  from  teaching  or  any- 
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thing  of  that  sort — ^if  there  is  instilled  into  a  person's  mind  any 
particular  kind  of  belief,  it  woidd  not  be  any  indication  of  insanity 
perhaps.  A  person  taking  up  a  notion  without  having  been  led  to  it 
in  such  a  manner — such  a  notion  as  that  he  was  a  prophet  or  somebody 
else,  say  a  prophet,  or  an  angel,  or  something  of  that  sort,  would  be 
evidence  of  insanity. 

Q.  Those  are  extreme  cases  where  the  thing  is  impossible  and 
irrational  in  itself.     Do  you  confine  it  to  that  class  of  cases  ? 

A.  Of  course  there  is  a  difference  between  opinion  based  upon 
some  sort  of  education  or  information,  from  an  opinion  vnthout  any 
information  or  education — from  ignorance. 

Q.     I  apprehend  you  could  answer  the  question  just  as  it  is  put, 
yes,  or  no.     Do  you  consider  every  absurd  error  of  opinion  or  belief  as 
evidence  of  insanity  ? 
A.     No,  sir. 

Q.  Is  it  possible,  now.  Doctor,  to  determine  positively  the  exist- 
ence and  non-existence  of  monomania  in  a  majority  of  cases  without 
attention  to  the  condition  of  all  the  mental  faculties  and  the  antece- 
dents of  the  patient  ? 

A.     In  a  majority  of  cases  ? 
Q.     Yes,  sir. 

A.     Yes,  sir;  it  is;  those  I  have  observed,  at  least. 
Q.     Sir? 

A.  Those  cases  that  have  come  under  my  notice,  you  can  recog- 
nize insanity  generally  vnthout  inquiry  into  the  early  history  or  all  the 
circumstances  of  their  life. 

Q.     Have  not  fill  those  cases  in  which  you  have  acted  upon  that 
theory  been  these  extreme  cases  where  the  delusion  was  an  irrational 
and  impossible  one,  and  the  person  imagined  that  he  was  something  or 
other,  or  could  do  something  which  in  its  nature  was  not  possible  ? 
A.     No,  sir. 

Q.     It  is  not  confined  to  that  class  of  cases? 
A.     Not  altogether;  no,  sir. 

Q.  But  it  applies  to  cases  where  there  is  merely  a  deluded  opinion? 
A.  I  will  give  you  an  instance,  if  you  like,  of  a  case.  There  was 
a  man  in  the  Asylum  who  has  been  a  sea  captain,  a  very  respectable 
business*  man,  and  while  up  in  Oregon  somewhere,  he  took  a  notion 
that  he  was  a  great  singer,  that  he  could  excel  any  person  in  the  world 
singing,  and  he  went  around  and  put  up  handbills  and  advertised  that 
he  would  entertain  the  people  by  singing,  and  he  could  not  sing  at  all; 
he  was  no  singer,  or,  at  least,  not  better  than  almost  any  other  person. 
Q.  And  that  you  pronounce  monomania  upon  that  fact  alone, 
without  any  knowledge — 

A.  Well,  t  did  not  say  that  I  would,  but  I  say  that  is  not  like  the 
case  of  a  man  supposing  himself  to  be  an  ox,  because  he  might  perhaps 
be  a  singer,  and  nobody  knew,  until  he  tried  the  experiment,  but  what 
he  was. 

Q.  When  you  found  him  insane  you  did,  as  a  matter  of  fact,  know 
something  about  his  antecedents,  didn't  you  ? 

A.     I  learned  something  of  them,  of  course,  after. 
Q.     You  knew  something  about  the  state  and  condition  of  his  mind 
and  his  general  intellectual  faculties  ? 

A.  Yes,  sir;  I  knew  something  about  it  after  I  became  acquainted 
with  him.  I  did  not  know  him  before.  He  was  a  lunatic  when  I  first 
saw  him. 
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Q*  AH  the  pecfple  who  mre  broagbt  to  the  Asvlmn,  and  come  under 
jour  oheernition  there,  hare  been  sent  there  after  an  inTestigalion  aa 
to  their  insanitr,  hare  thej  not  ? 

A.    Moet  ail  of  thene 

Q.  3iaT  not  all  the  bnrstB  of  passion  which  hare  been  detaQed  to 
joa  in  this  case  be  attribaied  to  a  Tiolent  and  brutal  ttrmper,  aooom- 
panied  by  low  and  Tulgar  instincts,  yielded  to,  giren  op  to  ihxoiigh  a 
aeiiea  of  rears,  as  readily  as  to  loss  of  intellectual  faculties  ?  What  I 
mean  to  say  is,  might  not  those  conditions  prodace  those  bursts  of 
passion  without  inxolTing  neceseatf  y  the  disturbance  of  the  mental 
faeolties? 

A.     Do  yon  confine  yourself  to  bursts  of  passion  ? 

Q.     Yes,  sir. 

A.  "Well,  so  far  as  the  bursts  of  passion  are  concerned,  th^  do 
not  figure  so  largely  as  the  other.  A  man  may  be  extremely  violent 
and  irritable  in  his  temper  without  being  insane  perhaps  as  much  as  an 
insane  man. 

Q.  Would  not  a  man  when  in  a  towering  rage,  ungoremable  pass- 
ion, be  quite  apt  to  say  all  that  appears  to  have  been  said  in  this  case, 
or  might  he  not  ? 

A.     I  do  not  think  he  would. 

Q.  You  do  not  think  in  any  degree  of  lage  or  passion  a  man  would 
aaj  what  is  assumed  to  be  said  here  ? 

A.  I  do  not  think  sane  men  allow  themselves  to  go  that  far,  so  far 
as  he  did  in  that  way. 

Q.  What  is  the  recognized  distinction  between  eccentricify  and 
monomania?  ^ 

A.  A  monomaniac  labors  under  some  insane  delusion;  an  eccentric 
man  does  not  necessarily. 

Q.  Isn't  it  a  fact  that  an  eccentric  man  knows  and  recognizes  his 
own  peculiarities  and  appreciates  them,  and  still  persists  in  them, 
while  the  insane  man  does  not  ?  Is  not  that  the  real  distinction  be- 
tween the  two  ? 

A.  No,  sir;  insane  men  sometimes  are  aware  that  they  are  insane 
— aware  of  their  insanity. 

Q.  That  then  is  not  the  distinction  between  eccentricity  and  in- 
sanity? 

A.  The  fact  of  one  recognizing  his  eccentricities,  and  the  other 
not? 

Q.    Yes,  sir  ? 

A.    No,  sir. 

Q.  Suppose,  Doctor,  that  a  will  or  other  instrument  was  put  into 
your  hands,  which  was  exceedingly  peculiar  and  strange  in  its  provis- 
.  ions,  but  nevertheless  it  was  just  such  an  instrument  as  might  be  ex- 
pected to  emanate  from  the  man  who  wrote  it,  from  his  peculiar  habits, 
modes  of  thought  and  ideas  which  he  entertained  at  the  time  when  he 
was  not  suspected  at  all  of  insanity,  would  you  then  look  upon  the  in- 
strument as  being  the  production  of  an  insane  man  from  the  mere  fact 
of  its  strangeness  and  peculiarity  ? 

A.  If  I  saw  evidence  of  insanity  in  the  will  I  should  look  upon  it 
as  evidence  of  an  insane  mind. 

Q.     That  is  what  I  ask  you.     Would  you  or  not  from  those  pecu- 
liarities pronounce  the  man  insane  if  it  was  just  such  an  instrument  as 
his  friends  who  knew  him  intimately  expected  him  to  make — no  matter 
peculiar  it  might  be  or  how  strange  ? 
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A.  Well,  it  would  not  make  any  difference  to  me  what  his  friends 
expected. 

Q.  Suppose  then  it  was  just  such  an  instrument  as  woidd  be 
reasonably  expected  by  any  rational  being  who  knew  the  man  while 
perfectly  sane,  his  habits,  his  modes  of  tiiought  and  opinion,  though 
even  so  strange  in  itself. 

A.  Well,  a  document  of  that  sort  might  contain  evidence  of  in- 
sanity itself. 

Q.  How  coidd  you  designate  it  then,  if  it  was  very  peculiar  and 
remarkable  in  itself  ? 

A.  Well,  it  might  be  such  a  document  as  woidd  only  emanate  from 
an  insane  mind,  I  think. 

Q.     Well,  it  might  be,  I  admit;  but  would  it  be  necessarily  ? 

A.     If  it  was  a  very  singular  document  ? 

Q.     Yes,  sir. 

A.  It  might  be  a  very  singular  document,  and  yet  not  be  to  that 
degree  singular,  so  as  to  render  it  certain. 

Q.  If  it  was  only  singular,  but  still  was  just  such  a  document,  as 
would  be  rationally  expected  from  a  man  of  his  habits  and  thoughts 
when  he  was  rational  and  sane,  would  then  the  fact  of  its  being  strange 
and  peculiar,  be  evidence  ^f  itself  ? 

A.  If  he  was  rational  and  sane,  and  the  document  conformed  to 
his  kind  of  mind,  and  agreed  with  it,  of  course  then  it  would  show  no 
evidence  of  insanity — the  document  would  not. 

BMirect-Examinationy  by  Mb.  Babkes. — Q.  It  is  not  from  one 
single  isolated  fact  that  you  determine  the  state  of  a  man's  mind,  but 
taking  and  contemplating  the  case  altogether,  to  come  to  an  opinion, 
is  it  not  ? 

A.     Yes,  sir;  usually. 

Q.  But  taking  all  those  elements  together,  that  counsel  has  men- 
tioned to  you  in  the  separate  questions,  putting  them  altogether,  and 
combining  them  in  one  man,  what  should  you  say  was  the  condition  of 
that  man? 

A.     Take  them  altogether,  I  should  say  he  was  insane. 

Mb.  Pbatt — That  is,  assuming  that  all  the  facts  are  true,  you  would 
pronounce  him  insane. 

A.    Well,  mostly  true.     They  might  not  all  be  true.' 

Q.  There  might  be  some  slight  fact  involved  there  not  true,  and 
you  would  still  pronounce  him  insane  ? 

A.    Yes,  sir. 

C.  F.  BuGKLET  called  for  Contestants.     Sworn. 

Examined  by  Mb.  Babnes — Q.     Your  profession  ? 

A.    I  am  a  physician  and  surgeon. 

Q.  Have  you  ever  given  special  attention  to  the  subject  of  insanity 
as  a  disease  ? 

A.  Yes,  sir;  I  have  been  Superintendant  of  the  largest  private 
hospital  in  England.  I  believe  it  is  the  largest.  There  cannot  be 
more  than  one  larger. 

Q.     Where  is  that  ? 

A.  It  is  between  Manchester  and  Liverpool — Hadoc  Lodge 
Asylum. 

Q.     How  long  were  you  connected  with  it  ? 

23 
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A.  I  was  there  for  about  two  years.  I  was  connected  with  it  for 
twelve  months  as  sole  Superintendent. 

Q.  Did  you  hear  the  definitions  given  of  insanity  and  monomania 
here  by  Doctor  Shurtliff  and  Doctor  Clarke  ? 

A.     I  believe  Doctor  ShurtlifT  did  not  attempt  to  define  it. 

Q.  I  understood  him  to  say  by  an  insane  person  he  meant  one  with 
unsoundness  of  mind,  general  unsoundness  of  mind. 

A.     They  mean  the  same  thing;  there  is  no  distinction. 

Q.     How  would  you  define  the  term  insane  ? 

A.  I  would  define  it  as  Dr.  Shurtliff —  that  is,  I  would  not  define 
it  at  all,  because  it  has  never  been  defined. 

Q.  What  I  mean  is,  is  that  the  general  term  to  cover  all  species  of 
unsoundness  of  mind  ? 

A.     Certainly;  yes. 

Q.     What  do  you  understand  by  the  term  mononianiaT 

A.  By  monomania  we  generally  understand  a  fixed  delusion  on 
any  one  given  subject,  or  two  or  three  kindred  subjects. 

Q.  Suppose  a  man's  mind  to  be  under  an  insane  delusion  with 
reference  to  one  topic  or  set  of  topics,  is  that  delusion  necessarily 
accompanied  by  general  mental  unsoundness  ? 

A.     No. 

Q.  Then  a  man  may  entertain  delusions  upon  any  one  subject,  or 
set  of  subjects,  and  be  in  respect  to  other  matters  a  rational,  reasoning 
creature. 

A.     Perfectly  so,  to  all  appearance. 

Q.  Now,  if  you  were  called  to  examine  a  man  who  was  suspected 
of  mental  unsoundness,  and  you  found  him  entertaining  an  unfounded 
and  irrational  delusion  upon  one  set  of  topics,  either  connected  with 
himself  or  with  other  persons,  how  far  would  your  opinion  as  to  his 
condition  be  affected  by  the  unquestioned  evidence  that  in  respect  to 
all  matters  and  in  respect  to  his  own  business  affjEurs  he  was  able  to  act 
rationally  and  reasonably  ? 

A.  His  capability  of  attending  to  all  outside  business  would  have 
no  effect  at  all  in  determining  my  opinion.  If  I  found  a  fixed  delusion 
I  should  unhesitatingly  pronounce  him  insane. 

Q.  To  what  extent  have  you  found  in  your  experience  that  self-ex- 
altation and  undue  self -appreciation  is  a  feature  of  insane  mind  ? 

A.  It  is  a  very  common  feature  of  insanity.  The  statistics  that 
have  come  under  my  own  notice,  perhaps,  would  be  rather  more  than 
commonly  accepted,  because  the  patients  belong  to  the  upper  circle  of 
society;  probably  one  third  of  all  our  patients  would  have  some  undue 
exaltation  of  themselves;  some  were  descended  from  John  of  Gaunt 
and  some  were  queens  of  some  unknown  territory,  etc. 

Q.  Did  you  ever  find  among  such  patients  an  undue  and  exagger- 
ated idea  of  their  own  importance  and  greatness  as  to  what  they  really 
had  done — in  respect  to  what  they  really  had  been  engaged  in  ? 

A.  Oh!  yes,  sir;  very  frequently.  They  have  had  some  patients 
there  that  had  extraordinary  notions  of  what  they  had  done.  For  in- 
stance, one  of  our  patients  had  squared  the  circle,  and  he  proved  it  by 
a  little  diagram  of  his  own,  which,  of  course,  satisfied  no  sane  person. 

Q.  In  determining  the  condition  of  a  man's  mind,  to  what  extent 
is  the  fact  that  he  manifests  extreme,  unfounded  irritability,  and  im- 
patience, and  passion  upon  very  trivial  subjects  ? 

A.     Well,  I  have  seen  patients  in  the  asylum  for  that  cause  alone, 
ungovernable  passion  and  irritability — unmeaningly  so;   but    of 
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course,  combined  with  something  else,  such  as  monomania,  that  might 
ejJL9t;  it  would  be  only  an  additional  evidence  of  the  patient  being  in- 
sane. 

Q.  To  what  extent  does  the  fact  that  a  patient  has  a  suspicion  of 
others,  of  their  fidelity  to  him,  of  their  intention  to  take  his  life  by 
poison  or  assassination,  how  frequently  does  that  occur,  and  how  im- 
portant an  element  is  that? 

A.  If  the  suspicion  is  groundless,  it  would  be  in  itself  positive 
evidence  of  insanity. 

Q.     That  circummstance  alone  ? 

A.     That  circumstance  alone  would  establish  monomania. 

Q.  The  case  was  put  here  by  counsel  on  the  other  side,  of  a  man 
who  was  told  by  another  that  the  police  were  after  him,  and  acted  upon 
that.  Now,  let  me  ask  you,  suppose  a  man  guiltless  of  any  crime  were 
told  by  somebody  that  he  was  pursued  by  the  police,  and  that  single 
statement  made  to  him  produced  such  an  effect  upon  his  mind  that  he 
was  for  months  and  years  under  that  impression,  continually  looking 
over  his  shoulder,  to  see  whether  he  was  pursued  or  not,  and  flying, 
secreting  himself,  while  he  was  guiltless  of  any  offence  against  the  law 
in  any  respect,  and  continued  in  that  mind  to  the  destruction  of  his 
own  happiness  and  peace,,  what  would  you  say  with  reference  to  the 
condition  of  that  man's  mind  ? 

A.     I  should  say  he  labored  under  monomania. 

Q.     Would  it  not  be  monomania  of  a  marked  and  distinct  kind  ? 

A.     Yes,  sir. 

Q.     Clearly  marked  ? 

A.     Yes,  sir. 

Q.  Did  you  hear  the  hypothetical  question  that  I  put  to  the  other 
medical  witnesses  ? 

A.     Yes,  sir. 

Q.  Did  you  hear  it  with  sufficient  distinctness,  so  as  to  be  able  to 
answer  the  question  without  making  me  repeat  it  ? 

A.  I  thmk  so.  I  believe  the  question  was,  whether,  under  that 
state  of  circumstances,  I  would  consider  the  person  insane,  and  if 
insane,  to  what  class  of  insanity  I  would  assign  him  ?  I  should  con- 
sider a  person,  attended  with  all  those  circumstances,  insane  beyond  a 
doubt,  and  I  should  put  the  patient  in  the  class  of  monomaniacs,  or 
delusional  insanity. 

Q.  Apart  from  cases  which  are  known  by  the  term  of  dementia — that 
is,  an  entire  destruction  of  the  reasoning  faculty  and  mind — ^what,  in 
your  opinion,  is  the  true  test  of  insanity  ? 

A.  The  true  test  of  insanity,  I  believe,  is  not  defined.  I  think 
there  is  no  true  test  of  insanity,  because  some  approach  so  near — ^but 
if  one  has  a  ^ed  delusion,  it  is  a  test  beyond  any  doubt  at  all  in  the 
minds  of  alienists — ^mad-doctors. 

Q.  Might  not  a  man  be  entirely  insane  on  the  particular  topic,  or 
set  of  topics,  on  which  he  entertains  this  delusion,  while  upon  other 
subjects  he  is  reasonable  and  rational,  and  acts,  and  speaks,  and  thinks 
like  a  rational  being  ? 

A.    Oh,  yes;  nothing  is  more  common. 

Q.  Have  you  ever  met  in  your  experience  an  instance  of  a  mono- 
maniac, having  a  fixed  delusion  on  some  topic,  or  set  of  topics,  who 
was  able,  and  did  exhibit  high  mental  qiialities  in  respect  to  everything 
else? 
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A.  Two  Tery  remarkable  instances  came  under  my  own  iiotke. 
One  was  a  clergyman,  a  distinguished  author  in  England  on  Ancient 
Theology,  who  had  a  constant  dread  of  being  poisoned,  so  much  so 
that  we  nad  to  use  the  stomach-pump  to  feed  him  with ;  and  on  one  occa- 
sion he  asked  me  to  be  allowed  to  preach  a  sermon  to  the  other  patients. 
I  objected  at  first,  but  after  a  while  I  consented  to  his  doing  so  upon 
the  condition  that  the  Chaplain  should  approve  of  it,  and  also  that  he 
would  express  no  sectarian  views;  and  he  promised,  and  he  delivered  a 
sermon,  and  from  that  date  to  this  hour,  I  have  iievei  heard  a  more 
able  and  logical  sermon. 

Q.  Yet  the  delusion  was  fixed,  with  reference  to  that  poison,  and 
he  had  to  be  fed  with  a  stomach-pump? 

A.    Yes,  sir. 

Q.     At  tiiat  very  time  ? 

A.    Yes,  sir. 

Q.  Cap  you  give  me  any  other  illustration  of  fixed  delusion  on 
one  subject,  accompanied  with  high  mental  qualities  ? 

A.  Another  was  a  Manchester  merchant,  a  com  merchant,  a  very 
prominent  man,  who  escaped  from  the  Chidwell  Asylum  and  weint  to 
Manchester,  where  he  borrowed  five  pounds  of  an  old  employee  of  his-, 
and  went  to  Liverpool  and  came  over  to  America.  His  delusion  was  a 
sort  of  homicidal  delusion  towards  his  own  family.  He  came  over  to 
America  and  he  served  through  the  civil  war  in  the  commissary 
department,  served  through  the  whole  campaign  as  a  clerk;  and 
after  the  war  was  over,  returned  to  England  with  the  same  deluedon, 
and  he  had  to  be  confined  in  the  Asylum  imediately,  when  he  came 
under  my  care  again. 

Q.     What  was  the  precise  character  of  that  delusion  ? 

A.     He  desired  to  kill  some  members  of  his  family. 

Q.     Did  that  manifest  itself  when  he  was  removed  from  them  ? 

A.  I  cannot  say.  He  had  a  desire  whenever  any  of  them  came  to 
the  Asylum  in  our  place — they  could  not  see  him ,  because  he  became 
violent  and  desired  to  destroy  them,  and  in  failing  to  do  so,  sometimes 
endeavored  to  destroy  himself. 

Q./  Now,  when  out  of  their  sight,  and  when  they  were  away,  what 
was  his  conduct  ? 

A.     His  conduct  then  was  an  intense  desire  to  suicide. 

Q.  Well,  what  was  the  condition  of  his  mental  faculties  in  other 
respects  ? 

A.  Quite  sane  and  reasonable  on  every  subject,  except  on  the 
vnluelessness  of  living,  and  the  value  of  life;  he  thought  that  all 
animals,  rats,  for  instance,  as  compared  with  human  beings,  he  believed 
were  of  the  same  value — he  believed  that  a  rat's  life  was  as  valuable  as 
a  man's,  and  it  was  as  great  a  crime  to  destroy  a  rat  as  a  lyiman  being, 
when  talked  to  on  that  subject;  he  avoided  discussion  on  it,  because 
he  knew,  he  had  cunning  enough  to  know  that  it  was  one  of  the  causes 
of  his  being  detained  in  the  Asylum. 

Q.     And  when  talked  fco  about  that  ? 

A.     He  would  be  rather  reticent  on  the  subject. 

Q.     Are  there  not  many  cases  of  fixed,  insane  delusion  upon  one 
topic,  or  set  of  topics,  where  the  delusion  founds  itself  originally  upon 
some  little  circumstance  ? 
A.     Yes,  sir. 
Q.    And  where  insanity,  as  such,  consists  in  magnifying  that  oir- 

stance  beyond  all  reasonable  bound. 
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A.    Certainly;  yes. 

Q.     Can  you  give  any  illustr^bn  of  that  Bort  of  thing  ? 

A.  Yes;  I  knew  a  gentleman  who  had  a  land  suit  with  an  agent  of 
Lord  Derby's,  and  his  delusion  afterwards  was,  that  Lord  Derby  robbed 
him  of  all  his  property  and  land,  and  everything.  Lord  Derby's  agent, 
I  believe,  was  successful  in  obtaining  a  suit  against  him — obtaining  a 
verdict  against  him,  and  his  delusion  afterwards  was,  that  Lord  Derby 
had  taken  all  his  property,  and  was  also  following  him  up,  pursuing 
him. 

Q.     What  was  his  real  condition  in  respect  to  property  ? 

A.  As  I  say,  Lord  Derby's  agent  did  win  some  suit  agffiinst  him, 
not  to  a  great  extent. 

Q.     Apart  from  that,  what  was  his  means  ? 

A.     He  was  an  independent  man,  living  on  his  fortune. 

Q.  Then  that  comes  up  to  the  case  that  I  put  here,  as  to  the  pro- 
prietor of  a  domain  who  had  lost  a  small  portion  of  his  property,  and 
became  deluded  with  the  idea  that  he  was  utterly  impoverished  ? 

A.  He  believed  that  Lord  Derby  had  taken  all  he  had,  and  wanted 
to  follow  himself  up  with  a  view  to  take  his  life. 

Q.  May  not  this  extravagant  exaggeration  of  some  small  or  petty 
fact  or  circumstance,  as  compared  with  others,  be  as  good  in  proof  of 
its  being  an  insane  delusion,  as  the  taking  up  anew  of  some  absurd 
prejudice,  which  is  utterly  unfounded  in  fact,  and  rests  on  no  basis 
whatever  ? 

A.  I  think,  yes;  monomania  arises  sometimes  from  small  things, 
which  become  exaggerated  after  a  time  into  insanity. 

Q.  To  what  extent  does  great  general  eccentricity  appear  as  a 
coincident  to  the  particular  delusion  under  which  the  patient  labors, 
or  is  it  any  proof  of  partial  insanity  where  that  partial  insanity  is  sus- 
pected to  exist  ? 

A.     It  is  confirmatory  evidence  of- it  merely. 

Q.  Is  it  not  often  the  case,  that  where  a  man  is  insane  upon  some 
one  particular  topic  he  is  also  merely  eccentric  in  many  other  partic- 
ulars? 

A.     It  is  very  common. 

Q.     Laying  out  of  view,  in  this  hypothetical  case  which  I  put, 
this  conduct  of  this  supposed  man,  with  respect  to  his  wife  alone, 
taking  his  other  acts,  such  as  his  failing  to  supply  himself  at  home  with 
the  ordinary  necessaries  and  comforts  of  life  for  a  man  of  abundant 
means  and  in  declining  health,  when  those  comforts  and  necessaries 
are  essential  to  him — adding  to  that,  extreme  harshness  and  cruelty  to 
children  submitted  to  his  care,  unreasonable  exactions  of  anybody  with 
whom  he  is  brought  in  contact,  violent  and  unreasoning  temper  upon 
trivial  objects,  or  contradictions  in  his  own  statements,  unstable  of  de- 
cision and  will  as  contrasted  with  a  previous  state  of  resolute  deter- 
mination which  characterized  the  greater  j^rt  of  his  life,  and  these 
phenomena  occurring  at  an  apparently  receht  period,  and  making  him 
a  different  man  from  that  he  formerly  was,  leaving  out  of  sight  the  ele- 
ment as  to  the  wife,  what  should  you  say,  as  a  medical  man,  was  the  . 
condition  of  his  mind,  leaving  her  out  of  the  case  altogether  ? 

A.    After  these  changes  occurred  ? 

Q.     Yes,  sir. 

A.  If  these  changes  were  very  marked  from  what  had  previously 
occurred,  even  without  the  existence  of  monomania,  I  should  attribute 
it  to  insanity.     If  they  were  attendant  with  monomania,  or  fixed  delu- 
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sion  of  some  Mnd,  they  would  be  still  confirmatory  eTidence  of  in- 
sanity. ^ 

Q.  Suppose  a  case  were  presented  to  you,  in  which  a  man  of  large 
wealth  failed  and  neglected  to  supply  himself  with  the  ordinary  com- 
forts and  necessaries  of  life,  depriving  himself  of  necessary  food,  and 
when  visited  by  friends  and  acquaintance,  demand  of  them  repeatedly, 
that  they  should  bring  him  food,  and  lived  upon  such  food,  and  would 
not  admit  people  to  see  him,  unless  they  brought  him  such  things  as 
baked  potatoes  and  bread,  and  beefsteak — suppose  that  he  was  found 
oftentimes  sick  and  voluntarily  alone,  driving  away  everybody  from 
him,  and  the  only  food  about  him  being  such  as  was  utterly  unsuited 
to  a  man  in  his  condition.  What  should  you  say  was  the  condition  of 
that  man's  mind  ? 

A.  I  should  say  that  all  these  things,  if  very  marked,  would  be 
evidence  of  insanity.  Then  I  say  that,  I  recognize  the  fact  that  penu- 
rious people  often,  when  extremely  mean,  do  that  thing;  but  1  am 
inclined  to  'think  that  that  extreme  penury  which  Bome  people  do  dis- 
play and  die  in,  is  more  or  less  in  itself  a  symptom  of  insanity. 

Q.  Suppose  you  had  a  case  presented  to  you,  of  a  man,  whose 
state  of  self-exaltation  was  such,  that  he  said  on  more  than  one  occa- 
sion, frequently  when  the  subject  of  his  greatness  and  his  deeds  come 
up  for  discussion,  that  he  asserted  in  language  like  this,  assuming  him 
beforehand  to  have  been  a  man  of  culture,  of  high  intellectual  powers, 
and  of  considerable  public  usefulness;  that  his  self -exaltation  became 
so  great,  that  he  declared  himself,  to  use  his  own  language,  that  Jesus 
Chnst  was  a  smart  man,  or  that  he  was  a  smarter  man  than  Jesus 
Christ  ever  was,  and  that  when  he  alluded  to  his  political  or  personal 
troubles,  that  Jesus  Christ  was  persecuted,  and  so  was  he.  That 
when  he  looked  at  a  paper,  and  saw  a  public  gathering,  like  a  dinner 

J  arty,  where  there  were  toasts  given,  and  he  would  say,  *'  Neither 
esus  Christ  nor  I  were  toasted  at  that  dinner;"  that  he  regarded  him- 
self as  destined  to  live  forever  in  the  memory  of  man,  and  that  all  that 
he  had  done,  would  make  him  live  longer  than  the  greatest  benefactor 
of  the  human  race.  To  what  extent  would  these  facts  affect  your  mind 
in  determining  whether  that  self-exaltation  was  mere  ordinary  conceit, 
or  overbearing  vanity,  or  an  insane  delusion  ? 

A.     I  could  not  determine  that  answer. 

Q.  What  other  element  would  you  want  to  enable  you  to  deter- 
mine whether  he  was  self-deluded,  or  was  simply  expressing  a  disgust- 
ing vanity  ? 

A.  If  that  had  been  a  remark  which,  from  his  previous  character, 
if  it  were  inconsistent  with  his  general  training,  so  to  speak,  then  I 
should  say  that  it  was  an  insane  delusion.  If  he  had  been  brought  up 
to  regard  Jesus  Christ  as  an  ordinary  man,  and  if  he  considered  him- 
self a  very  great  personage,' on  his  expressing  that  view  of  it,  I  should 
not  attribute  it  to  insani^.  If  that  was  a  marked  change  from  his 
previous  character,  I  should  attribute  it  to  insanity. 

Q.  Are  there  not  many  insane  men  who  are  capable  of  exercising 
a  great  degree  of  self-control  on  a  subject  on  which  they  are  insane, 
when  they  want  to  do  it  ? 

A.  Some  of  them  have  quite  intelligence  enough  to  know  that 
they  are  in  the  asylum  for  special  reasons,  and  very  often  it  requires  a 
great  deal  of  tact  to  make  them  introduce  that  subject.  I  have  seen 
patients  ordered  to  be  sent  away  by  the  Commissioners  in  Lunacy,  in 
England,  who  are  always  selected  for  their  superior  knowledge  of  a 
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subject;  and  five  minutes  afterwards,  to  the  attendance  of  some  one 
else  display  the  most  marked  ^sanity,  but  while  talking  to  the  Com- 
missioners they  would  show  no  symptom  at  all  of  it. 

Q.  Is  it  not  frequently  the  case,  that  the  cunning  of  an  insane 
person,  when  bent  on  some  favorite  scheme,  enables  him  to  practise 
the  utmost  self-control,  and  to  conceal  the  infirmity  under  which  he 
labors,  while  he  was  endeavoring  to  accomplish  his  design,  whatever 
it  is. 

A.     That  is  very  common  indeed;  that  is  very  common. 

Cross-examincUion  by  Mr.  Pratt. — Q.  You  said  in  r^ly  to  *Mr. 
Barnes,  that  if  you  found  a  fixed  delusion  on  one  subject,  you  would 
pronounce  the  person  insane,  though  he  was  competent  and  rational 
on  all  other  subjects  ? 

A.     Certainly;  yes,  sir, 

Q.  The  question  which  we  want  you  to  answer  is  this:  Suppose 
you  were  called  to  examine  a  patient  who  is  suspected  of  beihg  a  mo- 
nomaniac, for  the  purpose  then  of  determining  the  question  whether 
he  had  a  fixed  delusion  or  not,  would  not  you  feel  obliged  to  ascertain 
something  about  his  antecedents  ? 

A.     No,  not  at  all. 

Q.     The  condition  of  his  mind  in  other  respects? 

A.  If  the  delusion  was  fixed,  there  would  be  no  occasion  at  all  to 
revert  to  his  previous  history,  in  the  least. 

Q.  No,  but  for  the  purpose  of  determining  precedent  question — of 
course,  after  you  have  determined  that  there  is  a  fixed  delusion — but 
that  is  the  very  question  you  are  to  decide,  whether  there  is  a  fixed  de- 
lusion or  not  ? 

A.  If  the  delusion  is  of  such  a  character  as  beyond  human  proba- 
bility, then  there  is  no  occasion  at  all  to  revert  to  his  history  previ- 
ously. If  it  is  a  delusion  dependent  on  some  himian  probability,  a 
thing  that  other  people  may  suffer  from,  or  that  might  occur  to  other 
people,  and  not  to  him  particularly,  then  it  would  be  necessary  to 
Know  his  previous  state  of  mind. 

Q.  That  is  precisely  what  I  supposed  you  mean.  If  the  idea  which 
he  entertained  was  a  mere  question  of  evidence,  dependent"  upon  a 
variety  of  facts,  some  of  which  might  present  themselves  to  one  mind 
with  one  degree  of  force,  and  to  another  with  a  different  degree  of 
force,  all  to  be  weighed  and  the  conclusion  arrived  at;  if  the  delusion 
was  of  that  character,  you  would  feel  it  necessary  to  make  a  more  care- 
ful examination  ? 

A.    Yes. 

Q.  Then  you  would  want  to  know  something  about  the  general 
state  of  the  intellectual  faculties,  and  the  accompaniments  of  this  delu- 
sion and  the  antecedents  of  the  patient  ? 

A.     I  do  not  quite  understand  you. 

Q.  That  is,  where  the  question  was  doubtful  in  your  mind  whether 
it  was  a  fixed  delusion  or  not,  and  you  had  considerable  trouble  in 
determining  it  ? 

A.     Yes. 

Q.  It  is  not  a  clear  case  altogether;  the  delusion  is  not  in  itself 
irrational  and  impossible,  but  it  is  on  a  thing  that  may  exist  reasonably, 
then  you  would  want  to  know  something  about  the  antecedents  of  the 
patient,  and  the  accompaniments  of  this  delusion  ? 

A.     Yes. 

Q.    You  said  to  Mr.  Barnes,  that  undue  exaltation,  self-exhaltation 
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was  one  of  the  ordinary  and  common  sjinptoms  of  insanity.  Of  oonne 
you  do  not  mean  to  say  by  that  that  a^  persons  who  are  unduly  incalted 
in  their  own  estimation  are  insane  ? 

A.    No,  I  don't  think  so  at  all. 

Q.  But  that  it  is  a  common  symptom  with  those  who  are  in  fact 
insane? 

A.  Yes;  but  the  insane  are  much  more  likely  to  express  it  tiian 
ordinary  people. 

Q.  But  when  you  say  that  it  is  a  veiy  common  symptom  of  insanity, 
you  say  it  with  reference,  among  other  things,  to  the  fact  that  a  great 
many  persons  think  they  are  somebody  else;  that  they  are  kings,  or 
queens,  or  emperors,  or  great  authors,  or  poets  ? 

A.  No,  it  don't  necessarily  follow  that  they  consider  themselves 
any  other  person. 

Q.  No,  sir;  but  when  you  say  generally  that  that  is  a  common 
symptom^  of  insanity,  you  say  it  also  with  reference  to  those  facts  as 
well? 

A.  Yes,  certainly;  that  delusion  is  very  frequent;  it  is  very  com- 
mon. But  then  there  are  exaltations  without  being  delusions,  that 
accompany  insanity  very  commonly. 

Q.  Now,  take  a  case  where  there  is  no  such  marked  delusion  as 
that,  a  rational  thing,  but  the  person  possesses  certain  qualities;  for 
instance,  he  is  a  tolerably  good  mathematician,  and  he  imagines  him- 
self the  greatest  mathematician  in  the  world;  there  is  a  case  of  undue 
exaltation  of  a  faculty  he  really  does  possess  in  a  tolerable  degree — do 
you  find  this  exaltation  of  faculties  they  do  possess  to  a  tolerable  de- 
gree, any  more  frequent  among  insane  than  those  who  run  at  large. 

A.  I  think  the  insane  are  more  apt  to  cany  it  to  excess.  For  in- 
stance, that  man  whom  I  spoke  of  that  could  square  the  circle,  he  was 
a  good  mathematician. 

Q.  That  was  a  case  where  the  idea  was  irrational  and  absurd  in 
itself? 

A.  Yes;  but  still  there  have  been  some  people  who  have  not  been 
in  asylums  that  studied  that  for  a  length  of  time. 

Q.  But  as  you  remarked,  people,  who  are  in  fact  insane,  are  a 
great  deal  more  apt  to  expose  tliis  faculty  or  quality  than  those  whose 
modesty  in  the  world  keeps  them  on  their  good  behavior? 

A.     It  is  much  more  common  to  desire  to  appear  great. 

Q.  Can  you  say,  then,  in  view  of  all  the  circumstances,  that  in 
fact,  an  undue  exaltation  of  qualities  which  the  patient  does  actually 
possess  in  some  degree,  is  more  common  among  the  insane  than  it  is 
among  people  at  large  ? 

A.  I  think  the  undue  expression  of  it  is  more  common  among  the 
insane. 

Q.    But  it  may,  in  fact,  exist  among  people  at  large  as  among  the 
insane? 
•  A.     I  fancy  it  may  do;  it  may  be  about  the  same. 

Q.  In  regard  to  irritability,  you  said  that  irritability  is  a  common 
symptom  of  insanity.  You  do  not  mean  to  say  by  that,  that  all  irrita- 
ble persons  are  insane  necessarily  ? 

A.  No ;  but  undue  irritability,  and  frequent  bursts  of  it  are  sufiScient 
to  keep  people  in  the  asylum  who  once  enter  there. 

Q.  Now  take  the  general  average  of  insane  patients,  and  then  take 
the  general  average  of  persons  who  are  dying  from  chronic  consump- 
tion and  dyspepsia,  is  that  extreme  irritability  more  frequent  in  insane 
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patients  than  it  is  in  dying  consumptives  and  dyspeptics  who  are  not 
insane? 

A.  Well,  my  experience  in  the  asylum  would  lead  me  to  think 
that  it  was  more  common  among  the  insane,  because  my  experience 
among  the  insane,  dying  from  phthisis,  is,  tiiat  they  are  calm  and  re- 
signed. 

Q.  Has  your  experience  of  consumptives  been  as  extensive  as 
among  insane  ?  Have  you  had  as  many  consumptives  under  your  care 
who  were  rational  as  you  have  had  insane  ? 

A.     Oh,  a  great  deal  more. 

Q.     About  what  was  the  nimiber  of  insane  in  this  asylum  ? 

A.  The  average  was  two  hundred  and  thirty  to  two  hundred  and 
forty. 

Q.  And  you  have  treated  more  of  the  consumptives  who  were  ra- 
tional than  you  have  of  absolutely  insane  patients  ? 

A.  More  consumptives  who  were  rational,  than  those  who  were 
insane. 

Q.  No.  Have  you  treated  more  consumptives  who  were  rational 
than  you  have  insane  patients,  whether  the  insane  were  consumptives 
or  anything  else  ? 

A.     I  should  say  I  have;  about  three  times  as  many. 
•    Q.     Three  times  as  many  consumptives  as  insane  patients  ? 

A.     Yes,  sir. 

Q.     How  long  were  you  in  the  asylum.  Doctor  ? 

A.     I  was  there  two  years. 

Q.  During  that  time,  how  many  patients  came  under  your  atten- 
tion there,  different  patients? 

A.     Probably  not  more- than  three  hundred  altogether. 

Q.  Then  you  mean  to  say,  that  while  you  have  treated  three  hun- 
dred insane  patients,  you  have  treated  nine  hundred  consumptives 
who  were  not  insane  ? 

A.  I  think  I  have,  at  a  rough  estimate.  I  have  been  resident 
surgeon  in  a  hospital  in  Liverpool,  where  we  had  about  twenty  thou- 
sand patients  a  year  passing  under  our  hands,  and  I  think  that  at  the 
very  least  calculation,  nine  hundred  of  those  must  have  been  con- 
sumptives. . 

Q.  In  that  way,  that  might  readily  occur,  twenty  thousand  patients 
a  year  passing  through  the  hospital.  You  said  that  suspicion,  fear, 
etc.,  was  also  a  symptom  of  insanity  ? 

A.     That  undue  suspicion  is,  yes,  sir. 

Q.  But  you  do  not  mean  to  say  that  all  persons  who  are,  in  your 
judgment,  unduly  suspicious,  or  cautious,  or  timid,  are  necessarily 
insane  ?  t 

A.  I  think  unduly  suspicious  people  are  insane;  unduly  cautious 
people,  I  should  not  say  were  insane,  but  persons  having  more  than 
the  proper  amount  of  caution,  or  even  more  than  was  necessary,  may 
not  be  considered  insane. 

Q.  Explain  what  you  mean  by  the  term  '*  unduly  suspicious," 
You  say  that  undue  suspicion  is  an  evidence  of  insanity. 

A.  People  who  are  suspicious  without  any  just  cause  for  being  so, 
without  cause,  that  would  ajSpear  ot  my  mind  sufficient  to  warrant  that 
suspicion. 

Q.  Without  any  cause  that  would  appear  to  ordinary  minds,  to 
warrant  such  suspicion  ? 

A.     Yes. 
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Q.    But  then,  in  that  case,  in  establishing  that  judgment,  of  conrsei 
you  determined  upon  your  own  judgment,  what  would  be  sufficient 
ground  for  suspicion  ? 
A.    No,  I  would  not. 
Q.     By  yhat  then  ?    By  what  standard  ? 

A.  By  the  ordinary  average  judgment  of  people.  Some  people 
might  be  braver  than  others,  and  not  care  a  fig  about  danger. 

Q.  Human  minds  reason  very  differently  from  the  same  premises, 
and  from  the  same  facts,  do  they  not? 

A.     I  think  so.     They  arrive  at  different  conclusions,  at  all  events. 

Q.     And  it  may,  I  suppose,  very  well  happen  that  a  man  who  was 

in  the  full  possession  of  his  intellectual  faculties,  would  be  suspicious 

from  circumstances,  which,  in  your  judgment,  would  be  no  sufficient 

ground  for  suspicion  ? 

A.  Certainly;  yes,  sir.  Some  people  might  be  suspicious  on 
grounds,  which  might  not  appear  to  me  to  be  sufficient  to  warrant  that 
suspicion. 

Q.  Very  often  the  suspicion  would  be  the  result  of  a  normal  con- 
dition of  the  intellectual  faculties,  only  the  reasoning  would  be  illogical, 
and  from  false  premises  ? 

A.     I  do  not  quite  catch  that. 

Q.  I  say  then,  the  suspicion  would  sometimes  exist,  where  the 
mind,  when  the  mental  faculties  were  in  their  normal  condition^  and  it 
would  be  the  result,  not  of  non-action  of  the  mind,  but  a  want  of  appli- 
cation of  reasoning  powers,  but  from  using  those  powers  illogically, 
and  reasoning  from  false  premises,  and  from  giving  one  fact  undue 
prominence,  and  not  attaching  sufficient  weight  to  another  fact? 

A.  I  think  undue  suspicion  would  not  arise  under  those  circum- 
stances. I  think  unfounded  suspicion  will  not  arise  from  any  ordinary 
train  of  reasoning. 

Q.     Minds  that  are  perfectly  sound  reason  very  differently  from 
the  same  facts,  and  from  the  same  premises,  do  they  not  ? 
A.    Yes,  sir. 

Q.     And  consequently,  they  might  reach  very  different  conclusions  ? 
A.     Yes,  sir;  certainly. 

Q.  In  the  case  you  gave,  in  an  illustration  of  the  loss  of  property, 
you  say  the  party  had  been  sued  by  Lord  Derby,  or  his  agent,  and 
some  money  or  some  property  had  been  recovered  ? 

A.  Yes.  That  was  the  history  of  the  case  as  presented  to  us, 
which  usually  accompanies  the  patients  sent  to  private  asylums. 

Q.  Do  you  know  anything  about  the  natural  organization  and 
temperament  of  the  individual  who  was  sued  ? 

A.  All  I  know  was  this:  that  he  appeared  to  be  a  man  of  nM>re 
than  the  average  intelhgence.  He  had  been  in  different  parts  of  the 
world,  was  as  sensible  and  sane  a  man  as  any  man  you  would  speak  to, 
and  enjoyed  life  as  much  as  most  men. 

Q.     Is  it  not  often  the  case  with  men  who  have  the  full  possession 
of  their  intellectual  powers,  with  an  extreme  sensitiveness  about  the 
processes  of  law,  about  being  sued  and  prosecuted  ? 
A.     I  don't  know  indeed. 

Q.  You  don't  know  of  any  such  illustration.  Very  probably  some 
of  the  jury  do.  You  spoke  in  some  of  your  illustrations,  with  refer- 
ence to  religious  opinions.  The  religious  convictions  of  a  person  are 
very  much  a  matter  of  faith  and  speculation,  are  they  not  ? 
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A.  Training,  I  suppose,  has  a  great  deal  to  do  with  it;  the  train  of 
thought  would  have  something  to  do  with  it,  and  probably  passion  has 
something  to  do  with  it. 

Q.  Is  it  not  very  common  that  when  a  person  takes  up  some 
particular  religious  opinion  or  conviction  and  enters  intO||i  metaphys- 
ical study,  and  analyzes  the  whole  system  of  faith  and  luturity,  and 
devotes  a  great  deal  of  time  and  attention  to  it,  that  either  one  of  two 
things  will  occur;  that  the  judgment  will  become  convinced  that  he  is 
in  error  or  else  that  opinion  will  go  on  strengthening  itself  and  becoming 
more  and  more  fixed  ? 

A.  Well,  the  question  is  a  little  too  comprehensive  for  me.  I 
cannot  understand  how  any  one  mind  can  embrace  all  systems  of 
religion  and  study  on  them  accordingly  and  come  to  conclusions  from 
the  study  of  all  systems  of  religion. 

Q.  Then  I  will  not  say  all  systems  but  merely  speak  of  religion — 
using  it  as  a  generic  term  ? 

A.     What  is  the  question  ? 

Q.  He  takes  up  some  peculiar  conviction  and  then  enters  upon  a 
very  close  and  careful  siudy  and  analyzation  of  religion;  his  whole 
time  and  attention  becomes  occupied  with  it,  perhaps  throughout  a 
series  of  years,  and  is  it  ])ot  inevitable  either  that  his  judgment  will 
become  fixed  and  he  will  reject  the  conviction  he  has  taken  up,  or  else 
it  will  grow  and  strenthen  and  acquire  great  magnitude  and  impor- 
tance ? 

A.  I  do  not  think  it  will  necessarily  follow;  a  man  might  study  on 
these  subjects  for  years,  and  be  in  statu  quo  after  he  is  done. 

Q.  IVIight  that  follow,  that  undue  exaltation  about  some  religious 
notion  ? 

A.     If  it  is  undue  exaltation  in  my  opinion;  it  is  insanity. 

Q.  I  will  omit  the  word  undue,  then.  Might  not  that  religious 
idea  or  conviction  become  to  be  a  very  prominent  and  absorbing  influ- 
ence on  his  mind  an^  still  preserve  all  ids  reasoning  faculties  intact  ? 

A.     Yes,  sir;  that  might  occur. 

Q.  Now  about  this  matter  of  extreme  penurlousness.  Suppose 
that  a  man  through  all  of  his  life  where  there  was  any  suspicion  of 
taint  of  insanity,  when  he  was  perfectly  rational — a  man  who  was  ex- 
tremely fond  of  money — the  height  of  his  ambition  has  been  to  ac- 
quire a  great  fortune,  and  he  has  devoted  his  whole  energies  to  that 
end — he  was  exceedingly  economical  at  me  start  and  has  grown  more 
and  more  so  as  he  became  richer  and  richer,  and  at  last  he  becomes  so 
parsimonous  that  he  denies  himself  the  luxuries  of  life  and  some  of  the 
comforts,  what  men  who  live  as  you  and  I  do  would  call  the  comforts 
of  life.  That  might  all  exist  and  the  man  still  preserve  unimpaired  his 
reasoning  faculties  ? 

A.  I  think  when  he  carries  that  to  the  extent  of  denying  himself 
the  ordinary  comforts  of  life,  in  my  opinion,  it  becomes  insanity. 

Q.  That  that  standing  alone  without  other  marked  or  leading 
symptoms  of  insanity,  would  in  your  judgment  be  sufficient  evi- 
dence ? 

A.     It  would  be  very  strong  evidence  of  insanity  to  my  mind. 

Q.  Then  you  would  consider  all  men  who  are  extremely  miserly 
insane  on  the  subject  of  money — those  who  are  penurious  to  the  extent 
of  denying  themselves  the  necessary  comforts  of  life;  the  necessaries 
of  life,  and  their  families  the  necessaries  of  life? 
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A.  All  such  men  I  should  decidedly  in  my  own  opinion  consider 
insane. 

Q.     That  is  on  the  basis  that  this  is  done  habitually,  is  it  not  ? 

A.     Yes,  sir;  of  course. 

Q.  Suf^)ose  now,  instead  of  its  being  habitual  with  him,  it  has 
only  occurred  with  him  on  a  few  occasions  during  the  period  when  the 
man  was  prostrated  with  sickness,  weak  and  feeble,  and  he  had  simply 
asked  the  neighbors  on  two  or  three  occasions  to  bring  him  food,  would 
you  consider  that  that  alone,  without  other  marked  and  leading  indica- 
tions of  insanity,  evidence  of  an  unsound  mind  ? 

A.  Well,  it  would  depend  altogether  on  the  conditions  in  which 
he  was  placed.  If  a  man  had  intimate  friends,  and  had  no  conveni- 
ences for  getting  things  himself,  I  should  say  that  it  would  be  a  per- 
fectly sane  act  to  ask  them  for  necessaries,  or  whatever  he  thought  neces- 
saiy  at  the  time.  But  if  a  man  asks  persons  who  were  not  intimate 
friends  of  his,  and  he  had  the  means  of  obtaining  people  to  supply 
him  with  all  those  things  without  putting  himself  under  silly  obliga- 
tion to  other  people,  I  think  it  would  be  evidence  of  insanity. 

Q.  Suppose  that  he  is  a  man  of  wealth,  and  that  on  two  or  three 
occasions,  for  some  reason,  no  matter  what,  he  has  quarreled  with  his 
servants,  and  driven  them  all  out  of  his  house,  and  he  has  nobody 
there  to  cook  for  him,  and  he  has  nothing  to  eat,  and  this  request  of 
his  is  made  of  persons  who  have  been  his  intimate  friends  and  asso- 
ciates of  the  family,  would  you  consider  this  fact  alone  of  his  having 
made  this  request  of  such  a  person  evidence  of  his  insanity  ? 

A.  Taken  in  itself,  I  would  not  attach  much  importtmce  to  it  one 
way  or  the  other. 

Q.  Is  the  fact  that  a  man  is  suffering  severely  from  phthisis,  ex- 
tremely nervous,  and  weak,  and  irritable,  the  fact  that  he  is  exacting 
and  precise  in  his  requirements  of  all  who  are  about  him  in  their  ordi- 
nary transactions,  any  particular  evidence  of  disordered  intellect  ? 

A.     Not  in  itself.  , 

Q.  Suppose  that  an  old  man  in  feeble  health,  extremely  delicate, 
nervous  and  irritable,  has  two  boys  of  twelve,  thirteen  or  fourteen 
years  or  age  occupying  the  room  with  him,  and  these  boys  are  full  of 
fun  and  frolic — noisy,  chasing  around,  and  disobedient  in  obeying  his 
requirements  about  their  studies  and  other  respects,  would  you  think 
it  evidence  of  insanity  that  he  sometimes  punished  them  ? 

A.     No,  sir. 

Mr.  Barnes — Well,  the  question  is  answered;  but  if  counsel  think 
that  is  a  fair  statement  of  that  proposition,  I  have  nothing  to  say. 

Mr.  Pbatt — Q.  You  suggested,  doctor,  if  there  was  a  change  in 
the  habits  of  the  individual,  his  temper  and  disposition,  that  that  would 
weigh  very  much  with  you  in  making  up  a  diagnosis  of  his  mental  con- 
dition? 

A.     Yes,  sir;  if  there  was  a  marked  change. 

Q.  Suppose  that  all  these  peculiarities  were  manifested  in  the 
man's  conduct  naturally,  before  there  was  any  indication  at  all  of  any 
disease  of  the  mind,  and  that  had  gradually  grown  upon  him  through 
a  series  of  years — there  had  been  no  marked  or  sudden  change,  but 
only  growing  mort5  and  more  prominent,  these  peculiar  qualities, 
would  such  a  change  as  that  make  any  material  difference  in  your  es- 
timate? 

A.  Not  if  his  condition  then  was  such  a«  I  should  regard  his 
insanity.     If    these  eccentricities,  if  they  were  exaggerated,  then  I 
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should  think  in  any  connection  that  it  would  be  insanity.  It  would 
not  weigh  much  in  my  mind  whether  it  came  on  gradually  or  suddenly, 
because  there  are  many  persons  in  the  asylum  who  simply  labor  under 
extreme  eccentricity  alone. 

Q.  Suppose  a  man  has  been  pretty  much  all  his  life  an  irreligious 
and  profane  man,  exceedingly  profane  on  almost  every  occasion  of  any 
little  controversy  or  opposition,  with  a  strong  disposition  to  be  blas- 
phemous even,  and  the  man  at  the  same  time  has  a  grim  vein  of  humor 
in  his  composition — 

Mr.  Babnes — That  is  good.  I  would  like  to  have  that  taken  down 
for  my  own  accommodation. 

Mb.  Pratt — [Continuing.]  Concede  all  that  to  be  true,  and  at  the 
same  time  he  is  a  man  of  exceeding  vanity  and  egotism,  fully  confident 
of  his  own  capacity,  and  judgment  and  superiority  to  other  people, 
and  he  should  make  the  remark  in  a  chaffing  or  jesting  way,  that  Jesus 
Christ  was  a  good  man,  but  he  was  smarter  than  Christ,  would  you 
consider  that  expression  standing  alone,  evidence  of  insanity  ? 

Mb.  Barnes — I  object  to  that  as  not  a  proper  statement  of  that 
proposition.  I  object  to  the  question  where  it  says  he  made  the  re- 
mark in  a  chaffing  or  jesting  way.  The  witness  who  testified  to  that 
language,  the  lady  who  is  here  testified  Without  any  reference  to  his 
grim  humor,  or  his  chaffing  or  his  jesting  manner;  ''  that  he  told  her 
to  take  a  book  and  vmte  down  everything  he  said,  and  that  after  his 
death  it  would  be  published  ^  and  a  hundred  years  hence  it  would 
be  read  by  more  people  and  with  greater  interest  than  the  sayings  of 
Christ  were  read,"  and  that  "  Christ  was  a  smart  man,  but  he  was 
smarter  than  Christ  every  way;"  that  was  the  language. 

Mb.  Pratt — I  will  strike  out  the  word,  and  put  the  question  this 
way:  Suppose  the  man  has  been  through  a  series  of  years  irreligious 
and  exceedingly  profane,  his  ordinary  profanity  verging  upon  blas- 
phemy; that  he  is  an  extremely  egotistical  and  vain  man,  unboundedly 
confident  of  his  own  superiority  and  judgment  over  the  mass  of  men, 
and  on  one  occasion  he  said  that  Christ  was  a  smart  man,  but  that 
there  had  been  smarter  men  than  Christ,  and  that  he  himself  was  one 
of  them;  would  that  expression  standing  alone,  without  any  other 
remark  or  leading  indication  of  insanity,  be  evidence  of  disordered 
intellectual  faculty  ? 

Mr.  Barnes — I  object  to  that.  That  is  not  the  only  solitary  instance 
of  this  being  in  this  particular  thing. 

Mr.  Pratt — Very  well;  I  will  put  in  the  balance.  [Continuing  to 
witness.  ]  And  that  on  another  occasion  he  said  that  *  *  Christ  was  per- 
secuted, and  so  was  he;"  and  on  another  occasion,  when  reading  the 
account  of  the  Chinese  dinner,  he  said  that  this  toasting  was  a  ciuious 
business;  that  he  never  heard  of  Jesus  Christ  or  Horace  Hawes  being 
toasted. 

Mr.  Barnes — And  that  on  another  occasion  he  said  that  Jesus 
Christ  was  the  first  or  the  smartest  of  men,  and  Bishop  Alemany  see- 
on,  dand  Horace  Hawes  third. 

A.  I  think  if  any  man  of  his  reputed  intelligence  had  uttered 
these  sayings  time  after  time,  as  stated  here,  and  persisted  in  believing 
in  it,  apparently  believing  in  it,  it  would  be  to  me  evidence  of  insanity. 

[Here  the  Court  adjourns  until  to-morrow  morning  at  10  o'clock.] 
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TENTH  DAY. 


Fbiday,  Novembeb  24th,  1871. 

Db.  Buckley,  recalled  for  further  Cross-Examination,  by  Mr. 
Pbatt. — Q.  When  we  closed  the  examination  last  night,  we  were  on 
the  subject  of  these  expressions,  used  with  reference  to  Jesus  Christ. 
Suppose  the  party  who  made  use  of  those  expressions,  rejected  the 
Christian  belief  from  early  life,  was  an  atheist  or  infidel,  would  you 
then  consider  the  mere  use  of  such  expressions  in  themselves,  would 
they  weigh  anything  in  determining  his  sanity  or  insanity? 

A.  The  use  of  all  those  expressions,  considered  one  with  anothet, 
in  my  opinion,  would  determine  his  insanity,  that  is,  as  I  stated  here 
last  night,  if  the  man  were,  as  stated  here,  a  man  of  reputed  intelli- 
gence. 

Q.  Suppose  a  man  of  reputed  intelligence,  but  a  believer  in 
Judaism,  would  the  use  of  those  expressions  by  such  a  man,  have  much 
weight  in  determining  his  sanity  or  insanity  ? 

A.     I  think  so;  I  think  if  he  had  been  an  intelligent  man,  who  had 

been  brought  up  a  Jew,  he  would  scarcely,  if  sane,  utter,  I  believe, 

those  expressions,  one  after  another — I  mean  taking  one  with  the  other. 

Q.     And  you  would  think  the  use  of  those  expressions  alone  some 

evidence  of  his  insanity  ? 

A.    Yes,  decidedly. 

Q.  Would  not  you  think — I  am  considering  always,  and  taking 
into  account  that  he  believed  them — would  you  not  consider  it  pretty 
strong  evidence  of  insanity  ? 

A.    It  would  be,  yes,  sir;  to  me. 
Q.    Almost  conclusive  ? 
A.    Yes,  sir. 

Q.  Something  was  said  yesterday  about  homicidal  insanity.  Is 
not  homicidal  mania  or  suicidal  insanity  purely  emotional,  that  is,  a 
mere  perversion  of  the  instinct  of  self-preservation  ? 

A.     Suicidal  tendency  is  an  instinct  of  self-preservation. 
Q.     Is  it  not  a  perversion  of  the  instinct  of  self-preservation,  purely 
an  emotional  insanity  ? 
A.     Generally,  it  is. 

Q.  Would  it  involve,  necessarily,  any  disorder  or  derangement  of 
the  intellectual  faculties  ? 

A.    Yes,  very  commonly  it  does. 

Q.  Have  you  not  known  cases,  and  have  not  cases  come  under 
your  observation,  where  there  was  a  strong  tendency  to  suicide,  and 
yet  the  party  resist  and  reason  against  it  with  a  great  deal  of  force 
and  vigor  ? 

A.    Yes;  but  I  have  known  the  opposite,  also. 
Q.     That  is  to  say,  you  have  known  cases  where  the  tendency  to 
suicide  was  so  strong,  that  the  reasoning  faculties,  though  they  were 
exercised,  were  not  powerful  enough  to  control? 

A.  That  is  not  the  opposite  proposition.  I  have  known  cases 
where  the  reasoning  faculties  were  overwhelmed  by  a  desire  to  commit 
suicide,  and  I  have  known  cases  also,  where  the  suicidal  tendency  was 
more  or  less  founded  on  groundless  reasons,  of  course. 

Q.,   I  will  ask  you,  if  the  fear,  or  dread,  or  apprehension  of  danger 
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of  poison,  or  assassinatioii,  is  not  much  more  suggestive  of  melancholia 
than  it  is  of  monomania  ? 

A.     The  desire  to  commit  it  ? 

Q.  No.  His  feeling  of  fear,  dread  and  apprehension  of  some 
danger  or  evil,  is  it  not  more  suggestive  of  melancholia  than  of  mono- 
mania? 

A.  With  pure  monomania,  there  is  no  expression  of  such  fear  at 
aU. 

Q.  With  pure  monomania,  there  is  no  expression  of  such  fear  at 
all? 

A.  In  pure  melancholia  there  is  scarcely  an  expression  of  any 
fueling  one  way  or  the  other.  It  is  a  common  attendant  upon  mono- 
mania. 

Q.  Suppose  the  erroneous  opinion  entertained  by  the  individual 
was  not  an  irrational  one  in  itself,  but  it  is  within  the  ordinary  range 
and  experience  of  human  life,  a  conclusion  simply  dependent  upon  a 
variety  of  facts,  facts  that  are  in  conf  ict  with  one  another,  would  you 
pronounce  the  patient  insane  simply  because  his  conclusion  was  against 
the  weight  of  the  testimony  ? 

A.  If  these  facts  were  incoherently  joined  together,  it  would  be 
evidence  of  insanity. 

Q.     If  the  facts  were  incoherently  joined  together  ? 

A.     Yes,  sir;  one  mixed  with  the  other  incoherently. 

Q.  Suppose  the  facts  upon  itrhich  the  opinion  were  founded,  were 
in  themselves  rational,  cognate  and  coincident,  and  the  patient  simply 
reached  a  conclusion  which  you  believed  to  be  against  the  weight  of 
this  testimony.     I  state  that  simple  proposition? 

A.  If  it  was  against  to  some  degree — ^if  it  was  against  the  ordinary 
conclusion  that  might  be  arrived  at,  it  would  be  some  evidence  of  in- 
sanity, but  not  conclusive  evidence,  because,  of  course,  he  might  arrive 
at  it  by  a  wrong  train  of  reasoning. 

Q.  Would  the  simple  fact  that  he  arrives  at  a  wrong  conclusion, 
or  at  a  conclusion  which  was  against  the  weight  of  testimony — 

A.  [Interrupting.]  If  he  arrived  at  a  conclusion  that  was  mani- 
festly absurd,  grossly  absurd,  it  would  be  some  evidence  of  in8a:tiity. 

Q.  If  he  arrived  at  a  conclusion  that  was  grossly  and  manifesUy 
absurd,  it  would  be  evidence  of  insanity  ? 

A.     Yes,  sir;  to  a  majority  of  people. 

Q.  When  the  idea  of  the  revolution  of  the  earth  around  the  sun 
was  lirst  advanced  by  a  very  celebrated  philosopher,  that  conclusion  of 
his  was  deemed  extremely  absurd  by  the  mass  of  men  at  that  time, 
wasn't  it  ? 

A.     I  am  not  aware  of  that  fact. 

Q.  You  don't  know  that  fact.  Now,  Doctor,  are  there  not  many 
cases  where  the  fact  itself  which  is  believed  in,  is  absolutely  irrational 
and  impossible,  and  yet,  the  belief  in  it  would  be  no  evidence  of 
insanity  ? 

A.     Where  the  fact  is  impossible  ? 

Q.     Yes,  sir;  absolutely  irrational  in  itself? 

A.  Then,  I  think  it  would  be  evidence  of  insanity — a  belief 
in  it. 

Q.  Well,  I  will  put  to  you  the  same  case  that  I  did*  to  one  of  the 
witnesses  yesterday,  in  Bucknill  and  Tewke,  that  a  clergyman  became 
convinced,  and  sincerely  believed  that  he  was  the  incarnate  Son  of 
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God,  that  certainly  is  a  conclasion  impossible  and  irratioiial»  is  it 
not? 

A.    Yes,  sir. 

Q.     Should  you  pronounce  that  evidence  of  insanity  ? 

A.     That  he  was  the  incarnate  Son  of  God  ?    Decidedly. 

Q.  Without  reference  to  any  other  facts?  That  fact  standing 
alone,  upon  that  fact  standing  alone,  you  would  pronounce  him  insane  ? 

A.  Well,  it  would  depend  on  whether  he  had  any  other  outside 
circumstances  to  support  that.  If  he  believed  absolutely  that  he  was 
absolutely  the  Son  of  God,  that  is,  that  he  was  the  impersonation  of 
Jesus  Christ,  then  I  should  pronounce  him  insane,  beyond  hesitation. 
If  he  believed  he  was  a  new  personage,  and  endowed  with  the  faculties 
of  the  Son  of  God,  I  should  hesitate  about  it  for  some  time,  until  it 
became  realized  to  some  extent. 

Q.  Would  your  opinion  in  that  respect  be  changed  or  modified  at 
ally  by  the  fact,  that  Bucknill  and  Tewke,  in  their  treatise  on  insanity, 
pronounce  it  not  a  case  of  insanity,  or  any  indication  of  it  ? 

A.  My  opinion  would  be,  certainly  modified  by  others,  but  at  the 
same  time,  it  would  not  alter  my  opinion. 

Q.     It  would  be  modified,  but  not  altered  ? 

A.     Certainly. 

Q.  Is  it  not  a  common  thing,  or  a  thing  of  frequent  occurrence, 
for  men  whose  intellectual  faculties  are  in  their  normal  condition,  to  be 
extremely  suspicious,  and  jealous  of  their  wives  ? 

A.  I  am  not  experienced  in  that  matter,  but  I  have  often  heard  of 
such  cases. 

Q.  Is  it  not  often  the  case  that  men  are  jealous  of  their  wives  on 
g^unds,  which,  from  your  judgment,  would  be  no  basis  whatever  for 
suspicion  ? 

A.     I  believe  that  is  so,  very  often. 

Q.  In  giving  your  testimony,  do  you  keep  in  mind,  or  recognize 
the  distinction  between  an  entire  want  of  reason  or  a  total  non-action 
of  the  intellectual  faculties  and  reasoning,  but  doing  so  feebly, 
illogically  and  inaccurately  ? 

A.  Well,  there  is  scarcely  any  lunacy  in  which  there  is  not  some 
exercise  of  the  reason. 

Q.     Scarcely  any  lunacy  without  the  exercise  of  reason  ? 

A.  In  dementia,  when  all  the  intellectual  faculties  are  in  abeyance, 
there  is  no  reasoning,  but  that  is  probably  the  only  condition  in  which 
there  is  not  some  exercise  of  reason. 

Q.  You  stated  yesterday  that  you  had  treated  a  great  many  con- 
sumptives; or,  at  least,  a  great  many  had  passed  under  your  observa- 
tion for  treatment  ? 

A.    Yes. 

Q.  Where  a  consumptive  has  been  accustomed  for  a  long  time  to 
raise  from  the  lungs  large  amounts  of  matter,  and  in  the  last  stage  of 
the  disease,  or  when  he  is  very  feeble,  that  stops,  is  that  regarded  as  a 
good  or*bad  symptom  of  the  disease  ? 

A.    Where  that  stops  ? 

Q.  Yes;  he  suddenly  ceases  to  raise,  after  having  raised  large 
quantities  for  months? 

A.  Well,  il  depends  altogether  on  the  stage  of  the  consumption 
and  the  progress  it  has  made. 

Q.  I  stated  in  the  last  stage;  when  he  was  very  feeble,  debilitated 
and  near  death  ? 
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A.    It  scarcely  CTer  does  stop. 

Q.     If  it  should  stop  then  ? 

A.  It  would  probably  just  before  death  stop  through  sheer  weak- 
ness and  exhaustion,  the  effort  of  the  lungs  to  cough  it  up,  and  then  it 
would  probably  suffocate  him. 

Q.     Then  it  would  be  an  indication  of  the  approaching  death  ? 

A.    Yes. 

Q.  A  bad  symptom.  When  you  answered  the  hypothetical  case 
stated  yesterday  by  Mr.  Barnes,  I  suppose  your  answer  was  upon  the 
basis  that  the  acts  of  the  patient,  as  there  recited,  were  habitual, 
common  ? 

A.     I  believe  the  question  involved  that. 

Q.  You  so  understood  it  ? 
Mr.  Babnes — The  language  throughout  was  "  frequent." 
Mb.  Pratt — Suppose,  then,  that  those  things  of  which  the  complaint 
was  made  only  occurred  occasionally,  and  in  the  aggregate  only  a  few 
days,  and  all  within  a  period  of  two  or  three  months,  and  th^  they 
only  occurred  when  the  patient  was  extremely  sick,  suffering  great 
pain  physically,  and  when  the  mind  was  overtasked  with  vast  and  com- 
plicated schemes,  and  in  the  midst  of  fierce  outbursts  of  passion,  and 
that  these  outbursts  of  anger  and  passion  only  lasted  a  few  minutes  at 
a  time,  or  an  hour  occasionally,  and  the  person  then  became  calm  and 
reasonable,  and  talked  rationally  on  all  subjects,  would  those  mere 
outbursts  of  passion  under  such  circumstances  be  very  significant  of 
insanity  ? 

A.     Do  you  mean  the  outbursts  of  passion  by  themselves  ? 

Q.     Yes,  sir. 

A.  The  outbursts  of  passion  would  not  be  at  all  conclusive  evi- 
dence of  insanitv.  • 

Q.  They  might  be  as  readily  ascribed  to  bad  temper,  unbridled 
temper,  as  disorder  of  the  mental  faculties  ? 

A.  If  they  were  very  excessive,  they  might  be  evidence  of  disor- 
dered mental  faculties;  if  they  were  much  beyond  what  is  usually  seen 
in  those  cases,  they  might  be  ascribed  to  disordered  intellect. 

Q.  Would  you  consider  it  any  evidence  of  insanHy,  standing 
by  itself,  that  a  man  in  such  a  situation,  when  extremely  feeble,  his 
mind  intently  occupied  in  settling  up  his  worldly  affairs,  should  be  very 
careless  and  indifferent  about  the  exposure  of  his  person  to  those  who 
came  about  him  in  the  sick  room  ? 

A.  There,  again,  it  would  depend  on  the  degree;  being  merely 
careless  about  the  exposure  of  the  person  would  not  involve  insanity, 
but  there  are  phases  of  insanity  where  there  is  an  actual  desire  to 
expose  the  person. 

Q.  Suppose  that,  while  he  was  careless  and  indifferent  in  that 
regard  in  the  presence  of  nurses  and  chambermaids,  and  his  wife,  it 
should  be  found  that  when  men  whom  he  regarded,  or  persons  whom 
he  regarded  as  of  his  own  social  standing,  and  his  equals,  were  in  the 
room,  that  he  was  cautious  and  careful  about  it  to  some  degree;  would 
that  fact  have  any  weight  ? 

A.  That  is,  simply  allowed  his  person  to  be  exposed  in  the  pres- 
ence of  nurses,  and  so  on  ? 

Q.     Yes,  sii'. 

A.  It  would  have  some  tendency  to  show  imbecility  of  mind;  it 
would  not  be  conclusive  evidence  of  insanity. 

24 
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monomania,  without  attention  to  the  condition  of  all  the  mental  facul- 
ties, and  without  some  knowledge  of  the  antecedents  of  the  patient? 

A.     It  is,  particularly. 

Q.     Is  it  generally  so  ? 

A.  Not  generally.  You  have  to  observe  it,  but  you  need  not 
regard  commonly — ^you  need  not  take  into  account  the  other  qualities 
of  th^  mind  at  all.     Some  monomanias  are  very  demonstrative. 

Q.  Would  your  opinion  upon  that  question  be  modified,  if  you 
found  that  these  authors  on  insanity  held  exactly  the  contrary  opinion  ? 

A.     I  should  like  to  hear  the  question  again. 

Q.     Would  your  opinion  upon  that  question  be  modified  or  altered — 

A.     [Interrupting.]    The  other  question,  I  mean. 

Q.  The  question  you  answered  is  this:  Is  it  possible  to  determine 
reliably,  the  existence  or  non-existence  of  monomania,  without  atten- 
tion to  the  condition  of  all  the  mental  faculties,  and  to  the  antecedents 
of  the  patient? 

A.     I  say  it  is. 

Q.  Now,  I  ask  you,  if  your  opinion  upon  that  would  be  modified 
or  altered,  if  you  found  that  these  authors  on  insanity,  hold  exactly  the 
opposite  opinion  ? 

A.  It  would  not  be  the  least  modified,  because  I  have  seen  that, 
commonly. 

Q.  Let  me  read  you  two  or  three  passages  here.  I  will  ask  you 
then — 

Mb.  Babnes — [Interrupting.]  I  object  to  the  use  of  these  books. 
They  cannot  be  read  in  argument,  and  the  witness  cannot  testify  from 
books  at  all.  They  are  not  in  evidence,  and  they  cannot  be  used  in 
evidence  in  any  way. 

Mr.  Pratt — I  propose  to  read  an  extract  from  the  book,  and  ask 
the  witness  whether  it  is  correct.  [After  argument.]  I  will  hand  the 
book  to  the  witness,  and  ask  him  to  read  the  passage  for  himself,  and 
then  state  whether  from  reading  that,  his  opinion  is  modified. 

Mr.  Barnes — I  object  to  that. 

Mr.  Pratt — I  withdraw  the  question. 

Q.     What  is  the  distinction  between  monomania  and  insanity  ? 

A.  Monomania  is  generally — is  always  a  fixed  delusion  on  some 
subject,  or  set  of  subjects.  Moral  insanity  merely  means  a  perversion 
of  the  mental  faculties. 

Q.  Would  not  the  case  presented  by  Mr.  Barnes  yesterday,  in  his 
question,  come  near  being  a  case  of  moral  insanity,  than  monomania. 

A.  There  is,  in  my  opinion,  decided  monomania,  and  a  good  deal 
of  moral  insanity  also,  scattered  through  it. 

Q.  It  would  be  difficult  then,  to  draw  the  distinction  sometimes, 
between  the  two  ? 

A.  It  is  not  usually  difficult,  but  they  very  often  run  into  each 
other — all  cases  of  insanity  do. 

Q.  Let  me  ask  you  to  answer  my  first  question.  Does  the  case 
presented  by  Mr.  Barnes'  hypothetical  question,  come  as  near  a  case  of 
moral  insanity  as  monomania  ?  Does  it  not  resemble  that  as  much  as 
monomania  ? 

A.  As  I  said,  there  is  a  good  dash  of  moral  insanity  in  it,  and 
there  is  a  good  deal  of  perversion  of  moral  feelings  apparently  scat- 
tered through  it;  but  there  is  a  decided  and  fixed  monomania. 

Q.  What  do  you  consider  the  marked  distinction  between  eccen- 
tricity and  insanity  ? 
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Q.  And  I  say  that,  suppose  he  was  careless  in  the  presence  of  such 
persons,  but  when  men  of  his  own  social  standing  and  position  in  life 
were  present,  he  was  very  cautious  about  it,  how  would  you  regard  it 
then? 

A.     I  should  then  regard  it  as  no  evidence  of  insanity. 
Q.     Is  monomania  ever  a  primary  form  of  insanity  ? 

A.     It  is  very  common  to  have  it  observed  first. 

Q.  It  is  common  to  have  it  observed  first.  Has  not  there,  in  all 
cases  of  monomania,  however,  been  a  serious  distiurbance  of  the  emo- 
tions? 

A.     Previous  to  the  monomania  ? 

Q.     Yes;  before  the  intellectual  disturbance  manifests  itself  ? 

A.    No. 

Q.     Is  that  generally  the  case  ? 

A.     That  monomania  is  primary  ? 

Q.  No;  is  it  generally  the  case  that  there  has  been  a  marked  dis- 
turbance of  the  emotions  before  the  disturbance  of  the  intellectual 
faculties  is  manifested  ? 

A.     I  think  so. 

Q.  Now,  as  a  matter  of  principle  and  theory  in  insanity,  is  a  deluded 
opinion  on  any  subject,  any  one  subject,  unless  accompanied  by  hallu- 
cination, does  it  constitute  insanity  ? 

A.     A  deluded  opinion  decidedly  does. 

Q.     Without  any  hallucination  ? 

A.     Without  any  hallucination. 

Q.  Would  your  opinion  on  that  be  changed  or  modified  at  all,  if, 
upon  examination,  you  found  that  Bucknell  and  Tewke  entertained 
exactly  the  contrary  opinion  ? 

•  A.  There  might  be  a  mistake  in  regard  to  the  expression.  We 
might  interpret  the  expression  ''  deluded"  differently.  What  I  mean 
by  a  deluded  opinion  is  a  delusion.  If  there  is  simply  a  mistaken 
opinion,  I  should  not  regard  it  as  insanity.  Do  they  use  the  expression 
"  deluded  opinion  "  ? 

Q.    Yes,  sir. 

A.     Then  we  interpret  the  meaning  of  **  deluded  "  differently. 

Q.     Can  you  define  what  you  mean  by  a  deluded  opinion  ? 

A.     What  I  mean  by  a  deluded  opinion  is,  a  delusion. 

Q.     What  you  mean  by  delusion  is  a  deluded  opinion  ? 

A.    Yes,  exactly. 

Q.     Is  that  the  extent  of  the  distinction  to  be  given  ? 

A.  I  mean,  one  just  replaces  the  other.  That  is  what  I  under- 
stand by  deluded  opinion. 

Q.     Is  it  simply  an  erroneous  opinion  ? 

A.     No. 

Q.    Irrational  and  absurd  ? 

A.     No;  a  fixed  delusion  I  should  regard  as  a  deluded  opinion. 

Q.  A  fixed  delusion,  and  by  delusion  you  mean,  an  erroneous 
opinion  which  is  unreasonable  in  itself  ? 

A.  So  grossly  unreasonable  that  it  has  no  shadow  of  reason  to 
support  it. 

Q.  Such  an  opinio^  as  that  then,  persisted  in,  where  there  is  no 
hallucination,  you  would  pronounce  insanity  ? 

A.     Yes. 

Q.     Is  it  possible  to  determine  the  existence  or  non-existence  of 
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monomania,  without  attention  to  the  condition  of  all  the  mental  facul- 
ties, and  without  some  knowledge  of  the  antecedents  of  the  patient? 

A.     It  is,  particularly. 

Q.     Is  it  generally  so  ? 

A.  Not  generally.  You  have  to  observe  it,  but  you  need  not 
regard  commonly — ^you  need  not  take  into  account  the  other  qualities 
of  thi9  mind  at  all.     Some  monomanias  are  very  demonstrative. 

Q.  Would  your  opinion  upon  that  question  be  modified,  if  you 
found  that  these  authors  on  insanity  held  exactly  the  contrary  opinion  ? 

A.     I  should  like  to  hear  the  question  again. 

Q.     Would  your  opinion  upon  that  question  be  modified  or  altered — 

A.     [Interrupting.]    The  other  question,  I  mean. 

Q.  The  question  you  answered  is  this:  Is  it  possible  to  determine 
reliably,  the  existence  or  non-existence  of  monomania,  without  atten- 
tion to  the  condition  of  all  the  mental  faculties,  and  to  the  antecedents 
of  the  patient? 

A.     I  say  it  is. 

Q.  Now,  I  ask  you,  if  your  opinion  upon  that  would  be  modified 
or  altered,  if  you  found  that  these  authors  on  insanity,  hold  exactly  the 
opposite  opinion  ? 

A.  It  would  not  be  the  least  modified,  because  I  have  seen  that, 
commonly. 

Q.  Let  me  read  you  two  or  three  passages  here.  I  will  ask  you 
then — 

Mr.  Barnes — [Interrupting.]  I  object  to  the  use  of  these  books. 
They  cannot  be  read  in  argument,  and  the  witness  cannot  testify  from 
books  at  all.  They  are  not  in  evidence,  and  they  cannot  be  used  in 
evidence  in  any  way. 

Mr.  Pratt — I  propose  to  read  an  extract  from  the  book,  and  ask 
the  witness  whether  it  is  correct.  [After  argument.]  I  will  hand  the 
book  to  the  witness,  and  ask  him  to  read  the  passage  for  himself,  and 
then  state  whether  from  reading  that,  his  opinion  is  modified. 

Mr.  Barnes — I  object  to  that. 

Mr.  Pratt — I  withdraw  the  question. 

Q.     What  is  the  distinction  between  monomania  and  insanity  ? 

A.  Monomania  is  generally — ia  always  a  fixed  delusion  on  some 
subject,  or  set  of  subjects.  Moral  insanity  merely  means  a  perversion 
of  the  mental  faculties. 

Q.  Would  not  the  case  presented  by  Mr.  Barnes  yesterday,  in  his 
question,  come  near  being  a  case  of  moral  insanity,  than  monomania. 

A.  There  is,  in  my  opinion,  decided  monomania,  and  a  good  deal 
of  moral  insanity  also,  scattered  through  it. 

Q.  It  would  be  difficult  then,  to  draw  the  distinction  sometimes, 
between  the  two  ? 

A.  It  is  not  usually  difficult,  but  they  very  often  run  into  each 
other — all  cases  of  insanity  do. 

Q.  Let  me  ask  you  to  answer  my  first  question.  Does  the  case 
presented  by  Mr.  Barnes'  hypothetical  question,  come  as  near  a  case  of 
moral  insanity  as  monomania  ?  Does  it  not  resemble  that  as  much  as 
monomania  ? 

A.  As  I  said,  there  is  a  good  dash  of  moral  insanity  in  it,  and 
there  is  a  good  deal  of  perversion  of  moral  feelings  apparently  scat- 
tered through  it;  but  there  is  a  decided  and  fixed  monomania. 

Q.  What  do  you  consider  the  marked  distinction  between  eccen- 
tricity and  insanity  ? 
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A.  There  is  no  marked  distinctioii.  Eccentricitj  carried  to  exeen 
Yerj  often  runs  into  insanity. 

Q.  Is  it  not  sometimes  extremely  difficult  to  tell  where  the  one 
leaves  off  and  the  other  begins  ? 

A.     Very  difficult,  indeed. 

Q.  And  particularly  so,  where  it  is  known  that  that  great  general 
eccentricity  has  existed  for  a  long  time  ? 

A.    Yes. 

Q.  Suppose  the  patient,  as  described  by  Mr.  Barnes  yesterday, 
during  all  the  time  of  these  occurrences,  or  a  good  portion  of  the  time, 
was  under  medical  treatment,  taking  large  quantities  and  a  variety  of 
medicine,  would  that  fact  weigh  anything,  in  determining  his  sanity  or 
insaniiy ,  or  the  condition  of  his  intellectual  faculties  ? 

A.    No. 

Q.  In  answering  these  questions,  you  use  the  terms  "  insanity  " 
and  '' unsoundness  of  mind'*  indiscriminately,  I  suppose,  and  include 
every  form  and  degree  of  insanity,  that  is,  every  form  and  degree  that 
is  expressed  by  those  terms  generally  ? 

A.    Yes. 

Q.  Suppose  a  will  in  itself  to  be  ever  so  strange  and  unaccount- 
able upon  ordinary  grounds  of  human  judgment  and  experience,  and 
yet  it  IS  just  such  an  instrument  as  those  acquainted  with  the  character 
and  conduct  of  the  testator,  in  former  years,  and  before  any  suspicion 
of  delusion,  would  rationally  expect  from  him,  would  the  instrument 
itself,  to  your  mind,  bear  any  evidence  of  insanity  ? 

A.    If  it  was  such  as  they  expected  ? 

Q.    Yes,  sir. 

A.  There  are  two  considerations  in  reference  to  that  subject;  that 
lunatics  have  been  known  to  make  very  sane  wills,  and  their  wills  have 
been  received  too,  I  believe;  again,  with  regard  to  what  his  former 
acquaintance  knew  of  a  man,  would  not  alter  my  opinion  much, 
because  the  ordinary  acquaintance  that  men  might  have  had  dealings 
with  in  society,  would  not,  in  many  cases,  be  able  to  determine  whether 
the  monomania  is  such  or  not. 

Q.  Suppose  the  instrument  itself  makes  just  such  provisions  and 
dispositions,  and  is  just  such  an  instrument  as  men  would  reasonably 
expect  from  the  testator  who  made  the  will,  would  then,  the  instru- 
ment be  itself  any  evidence  of  insanity  ? 

A.     Not  at  all,  in  my  opinion. 

Re-direct  Examination  by  Mb.  Barnes — Q.  You  were  asked  yester- 
day by  Judge  Pratt,  with  reference  to  the  irritability  of  consumptives. 
Will  you  tell  the  jury  what  that  character  and  kind  of  irritability  is  ? 

A.  Well,  in  consumptives,  the  only  irritability  that  I  have  ever 
seen  connected  with  consumption,  where  the  patient  was  not  insane, 
was  a  kind  of  fastidiousness — a  little  particular  in  minute  things,  but 
never  going  to  any  excess  of  passion  at  all. 

Q.  Then  it  is  not  that  kind  of  irritability  which  manifests  itself  in 
furious  and  continued  fits  of  passion,  in  the  use  of  blasphemous 
and  viie  language  ? 

A.  I  never  saw  a  case  of  consumption  in  my  experience  where  that 
was  manifested  at  all,  to  any  degree  to  notice. 

Q.  You  were  asked  by  the  counsel  whether  if  a  man  had  been 
brouG^ht  up  in  Judaism  and  the  Hebrew  faith,  his  use  of  language  of 
that  kind  in  relation  to  Jesus  Christ  would  satisfy  you  that  there  was 
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something  wrong  about  the  man's  mind.  Now,  I  ask  you,  if  a  man 
has  been  brought  up  under  the  influences,  at  least,  of  the  Christian 
religion,  who  is  surrounded  by  people  who  make  that  a  study;  by 
clergymen,  by  devoted  people  of  all  sorts,  and  who  considers  and  de- 
bates the  question,  and  declares  that  he  will  become  a  believer  in  the 
Christian  religion  and  declares  his  faith  in  it,  and  then  following  that 
uses  language  such  as  has  been  detailed  here,  would  not  that  be  a 
very  important  influence  in  determining  whether  thatwas  an  insane 
state  of  mind  in  a  man  that  would  talk  that  way  ? 

A.  Yes;  because  I  would  expect  one  brought  up  under  those  in- 
fluences would  have  more  reverence  for  Jesus  Christ,  and,  of  course, 
speak  less  slightingly  of  him.  That  would  be  the  only  difference  it 
would  make,  in  my  opinion. 

Q.  In  one  case  your  opinion  would  be  more  decided  than  in  the 
other,  though  the  same  in  both  ? 

A.     Simply  more  decided;  yes.  • 

Q.  You  find  a  man  who  in  one  breath  talks  that  way  of  Christ,  and 
at  the  same  time  sleeps  with  a  crucifix  under  his  pillow,  adding  that 
element  to  it,  would  it  not  become  still  more  important  ? 

At     Yes,  much  more  under  those  circumstances. 

Q.  Now,  suppose  a  man  who  is  in  feeble  and  declining  health,  who 
converses  with  religious  people  on  the  subject  of  religion,  with  clergymen 
and  others,  and  gives  land  to  build  churches,  and  gives  land  to  educa- 
tional and  religious  institutions,  and,  as  I  say,  goes  to  the  extent  of 
keeping  a  crucifix  under  his  pillow,  which  is  particularly  associated  with 
Christ,  sleeps  with  it  under  his  pillow,  and  then  uses  language  such  as 
has  been  detailed  here,  how  strong  evidence  would  that  be  to  your 
mind  of  insanity  ? 

A.  It  would  be  stronger  still,  because  it  would  show  greater  inco- 
herency  of  character  and  conduct. 

Q.  You  were  asked  whether  many  men  in  the  possession  of  their 
ordinary  faculties,  are  not  oftentimes  unreasonably  jealous  of  their 
wives  ?  Did  you  understand  that  question  to  apply  exclusively  to  their 
affections  ? 

A.    I  don't  quite  understand  you.  ^ 

Q.  You  were  asked  by  Judge  Pratt,  whether  some  men,  of  good 
sense,  or,  beyond  all  question  of  sane  mind,  were  not  unreasonably 
jealous  of  their  wives  ?  I  ask  you  now,  what  you  understand  that  lan- 
guage to  mean  ?    What  sort  of  things  they  are  jealous  of? 

A.  Of  course  it  applies  to  the  affections  chiefly,  but  then  it 
might — 

Q.  [Interrupting.]  Would  you  say  that  it  was  of  frequent  occur- 
rence that  men  of  sane  mind  and  sound  judgment  were  suspicious,  and 
expressed  their  suspicions  again  and  again,  and  acted  upon  the  suspi- 
cion that  his  wife  would  poison  him  or  murder  him — do  you  include  that 
in  the  term  jealousy? 

A.     No;  it  amounts  to  that;  I  think  it  is  insanity. 

Re-Cross-Examinaivm,  by  Mr,  Pbatt — Q.  In  answer  to  Mr.  Barnes, 
about  the  irritability  of  consumptives,  you  explain  what  had  come 
under  your  own  observation,  and  said  that  you  had  not  witnessed  any 
of  those  extraordinary  outbursts  of  passion,  as  being  the  result  of  that 
irritability.  Suppose  that  the  patient  was,  by  nature,  a  man  of  ex- 
tremely violent  temper,  quick  and  passionate,  then  I  suppose^  although 
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a  conflumptive,  he  might  burst  out  into  these  passions,  without  it  being 
ascribed  to  insanity? 

A.    Yes,  to  a  certain  extent. 

Major  S.  McCmtre,  called  for  Contestant.    Sworn, 

J'Jxamiru^d  by  Mii.  Barnes. — Q.    Where  do  you  reside  ? 

A.     In  Oakland. 

Q.     AVbat  is  your  profession  ? 

A.     Connnan'dant  of  the  Oakland  Military  Academy. 

Q.     "Were  3'ou  in  Europe  in  the  year  J. 870? 

A.     I  was. 

Q.     "What  time  did  you  return  ? 

A.    I  returned  in  May;  the  first  part  of  May. 

Q.     On  what  voHHol? 

A.     On  the  Harmonia,  a  Hamburg  steamer. 

Q.     Whore  did  she  sail  from  ? 

A,     From  Havre. 

Q.     To  what  port? 

A.     To  Now  York. 

Q.     Was  Mr.  Hawes  a  passenger  on  that  steamer? 

A.     He  was,  with  his  son  and  nephew. 

Q.     I  want  you  to  state  to  the  jury,  what  you  observed  of  his  con- 
duct and  treatment  of  his  boys  on  the  steamer  ? 

A.  The  first  day  on  the  steamer,  I  saw  the  two  boys;  I  recognized 
them.  They  had  attended  the  Academy  before  they  went  to  Europe — 
the  last  place  thoy  attended  school.  I  recognized  them,  and  imzuedi- 
ately  went  uj^  to,  and  s2)oke  to  them,  and  inquired  if  their  father  was 
on  board,  and  he  said  he  was.  Then,  as  I  had  known  them  before,  I 
looked  after  them,  to  see  if  thoy  had  their  wants  supplied,  as  the 
father  seemed  to  be  in  very  feeble  health.  After  they  had  been  out  the 
first  day,  I  noticed  that  they  walked  up  and  doAvn  the  deck,  with  books 
in  their  hands,  and  I  inquired  what  the  books  were,  and  they  proved 
to  be  books  of  French,  to  study  French — French  lessons.  I  asked 
them  why  they  were  stud,>'ing,  and  they  said  they  had  to.  I  asked 
them  how  much  time  thoy  w^ould  have  to  study,  and  they  said  they  had 
to  get  up  at  four  o'clock— 

Mr.  Pratt — [Interrupting.]  I  object  to  that.  It  is  not  competent 
to  prove  by  this  witness  what  tlie  boys  said. 

A.     I  saw  it,  sir. 

Mr.  Barnes — State  what  you  saw  that  they  were  required  to  do,  and 
omit  anything  that  was  told  you  by  the  boys  themselves;  coming  from 
children  of  such  an  age,  I  su2)pose  it  would  be  pretty  conclusive  evi- 
dence anyhow,  and  I  don't  know  that  we  are  entitled  to  show  by  this 
witness  any  statements  made  to  him  by  them;  but  I  do  not  press  the 
question  in  that  form.     Go  on,  and  state  what  occuiTed. 

A.  I  have  often  got  up  before  six  o'clock  in  the  morning — and  on 
steamers  people  generally  don't  get  up  before  that  time — and  these 
two  boys  were  up  at  that  time  in  the  saloon,  with  French  books  in  their 
hands,  hard  at  work  trj'ing  to  learn  their  lessons,  so  that  they  would 
be  able  to  know  them  before  breakfast;  and  it  was  very  seldom  during 
that  passage  that  they  could  accomplish  their  work. 

Q.  Did  you  have  any  occasion  to  look  at  the  extent  and  the  char- 
acter of  the  tasks  that  were  set  them  ? 

A.^    I  did.     It  was  entirely  too  much  for  the  boys  to  learn,  and 
Uy  before  breakfast.     The  rule  was,  that  unless  they  knew  them 
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before  breakfast  that  they  could  have  no  breakfast  to  eat,  -^hich  oc- 
curred a  great  many  times  on  the  passage.  And  if  they  had  not  learned 
them  before  noon,  they  could  not  have  any  lunch;  and  they  were  de- 
prived repeatedly,  during  that  passage,  not  only  of  breakfast  and  lunch,  ' 
but  went  even  so  far  as  not  getting  any  dinner.  My  aunt,  who  was  es 
passenger  on  board  that  steamer,  very  frequently  would  supply  them 
with  refreshments,  and  order  the  steward  to  do  the  same,  and  did  it 
unknown  to  the  father,  and  did  it  secretly,  so  that  the  boys  could  have 
the  necessities  of  life;  and  during  that  time,  those  boys  were  in  a  con- 
dition that  it  was  impossible  for  them  to  study,  as  they  were  subject  to 
sea-sickness,  and  all  persons  who  have  ever  been  at  sea,  know  that  it 
is  impossible  to  study,  much  more  to  read,  while  sea-sick. 

Q.  I  ask  you  if  you  ever  saw  any  other  thing  coming  directly  from 
Mr.  Hawes  in  the  way  of  punishment  to  the  boys  ? 

A.     I  did. 

Q.     State  that. 

A.  During  the  last  part  of  the  voyage,  he  was  confined  to  his 
room.  He  sent  for  me,  and  I  came  to  see  him.  He  was  very  feeble  in 
health,  and  he  asked  me  if  I  would  not  get  somebody  to  translate 
what  the  Doctor  had  to  say  to  him.  The  Doctor  was  a  German  on  the 
Hamburg  line,  and  was  unable  to  converse  in  English;  and  I  told  him 
I  certainly  would.  On  that  passage,  I  became  acquainted  with  a  person 
who  sat  opposite  me,  a  German  gentleman  who  had  been  in  New  York 
a  great  many  years,  and  seemed  to  be  a  very  nice  gentleman,  and  I 
asked  him  if  he  would  not,  in  favor  to  me,  and  Mrs.  Hawes,  as  she 
was  a  very  fine  lady,  whether  he  would  not  look  after  Mr.  Hawes,  and 
translate  what  the  Doctor  would  tell  him.  He  said  he  would;  and  so 
he  went  in  with  the  Doctor;  or  rather,  he  went  in  first  without  the 
Doctor.  I  introduced  him  to  Mr.  Hawes,  and  he  told  me  he  would  do 
what  he  could  for  him.  And  then  the  gentleman  went  out  and  brought 
in  the  Doctor,  and  acted  as  interpreter.  Well,  in  one  of  my  visits  to 
Mr.  Hawes,  Horace,  his  son,  was  in  the  room,  while  I  was  talking  to 
Mr.  Hawes.  Horace  stood  right  opposite;  and  he  happened  to  look 
around  and  see  Horace  standing  there,  and  he  swung  out  his  arm  and 
knocked  him  down,  and  made  the  remark,  **  I  don't  want  you  to  stay 
there  looking  at  me." 

Q.  Was  the  boy  doing  anything  at  all  to  merit  being  knocked 
down? 

A.     Nothing  at  all,  except  looking  at  him. 

The  Court — Q.     Which  one  of  the  Horaces  was  that  ? 

A.     His  son,  Horace  Hawes. 

Mb.  Babnes — Q.  Do  you  know  about  how  old  Horace  was  at  that 
time? 

A.  He  was  about  the  age  of  eleven.  He  is  a  year  younger,  about 
a  year  younger  than  his  cousin. 

Q.  At  the  time  he  knocked  him  down  in  the  way  you  described, 
did  he  say  anything  more  than  that  he  did  not  want  him  standing  there 
looking  at  him  ? 

A.     That  is  all. 

Q.     What  did  the  boy  do  ? 

A.     He  picked  himself  up. 

Q.     He  made  no  answer  ? 

A.  He  did  not  say  anything,  sir;  and  then  after  that,  I  think  after 
that,  he  backed  out  of  the  room.  After  I  came  out  of  the  room,  I 
asked  his  son  whether  he  often  was  treated  that  way,  and  he  told  me 
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that  in  France,  at  Cannes,  I  think  it  was,  he  said  that  his  father  went 
for  him  with  a  chair,  and  that  he  was  kept — then  I  asked  him  also,  if 
they  were  kept  from  eating,  and  he  said  he  was;  that  it  was  similar 
'  treatment  to  what  he  had  received  at  Cannes.  He  told  me  that  on  the 
feteamer  after  mj  visit. 

Croes-Examination  by  Mb.  Pratt — Q.  You  say  that  duiing  the 
voyage,  Mr.  Hawes  was  very  feeble.  I  understood  you  to  say  that  Mr. 
Hawes  was  feeble  physically  ? 

A.  He  was,  sir;  so  much  so  that  the  last  part  of  the  voyage  the 
Doctor  said  he  did  not  expect  he  should  live  until  he  got  to  New  York. 
He  said  that  the  chances  were,  that  he  would  die  at  any  time,  but  yet 
that  there  would  be  another  chance  that  he  should  arrive  safely. 

Q.    During  what  portion  of  the  voyage  was  he  in  that  extreme 
^state? 

A.    The  last  portion. 

Q.     How  was  he  when  you  first  embarked  ? 

A.  He  was  very  feeble,  but  he  would  be  able  to  walk  back  and 
forth — ^to  walk  around  slightly. 

Q.  Did  he  remain  in  his  room  most  of  the  time  during^  the 
voyage? 

A.    Most  of  the  time,  yes,  sir. 

Q.     In  bed  usually  ? 

A.  The  last  part  of  the  voyage  altogether,  so  much  so  he  had  to 
have  a  nurse. 

Q.     The  last  half  of  the  voyage  ? 

A.     Yes,  sir;  I  think  you  can  say  the  last  half. 

Q.     How  many  days  did  the  voyage  last  ? 

A.  We  sailed  on  the  night,  or  afternoon  rather,  of  the  last  day  of 
ApiH.  We  arrived  in  New  York  on  the  morning  of  the  eleventh  of 
May;  I  think  the  eleventh  of  May,  in  the  morning.  It  was  a  rainy 
morning. 

Q.  How  many  days  before  you  arrived  in  New  York,  did  this 
occurrence  between  him  and  his  son  take  place  ? 

A.  I  should  think,  sir,  it  was  about  three  days,  or  during  the 
sickness;  it  was  about  three  days. 

Q.  About  three  days  before  you  arrived  in  New  York,  and  when 
you  had  been  out  eight  days  from  Havre  ? 

A.  About  that  time,  sir.  I  don't  say  it  was  three  days — ^it  was 
about  three  days. 

Q.    Did  he  strike  the  boy  with  his  clenched  fist,  or  open  hand  ? 

A.     He  struck  him  with  his  clenched  fist. 

Q.  He  said  nothing  to  him,  except  that  he  didn't  want  him  to 
stand  there  looking  at  Irnn  ? 

A.    That  is  it. 

Q.  What  had  been  the  subject  of  conversation  at  that  time,  be- 
tween Mr.  Hawes  and  yourself  ? 

A.  I  came  in  to  pay  him  a  visit,  to  inquire  after  his  health;  how 
he  was. 

Q.  Mr.  Hawes  was  lying  in  bed,  so  feeble  that  the  Doctor 
doubted  whether  he  would  live  to  reach  New  York,  and  he  swung  out 
his  hand,  with  his  clenched  fist,  and  struck  the  boy,  and  the  boy  fell 
down,  and  got  up,  and  went  out  of  the  room  ? 

A.    Yes,  sir. 
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William  E.  Murphy,  called  for  Contestant.     Sworn. 

Examined  by  Mr.  Barnes. — Q.  How  long  have  you  lived  in  San 
Francisco,  Mr.  Murphy? 

A.     About  five  years  and  six  months,  I  think. 

Q.  Have  you  been  a  peace  officer,  or  a  police  officer,  during  that 
time? 

A.  A  special  police  officer  about  three  years  and  six  months,  I 
think« 

Q.     On  what  beat? 

A.  My  beat  was  from  Eighth  to  Fifteenth  street,  Mission,  Howard, 
and  Folsom,  including  the  intermediate  streets. 

Q.     Did  you  know  Mr.  Hawes  ? 

A.     I  did,  sir. 

Q.     When  did  you  get  acquainted  with  him  ? 

A.     I  got  acquainted  with  him  in  the  Fall  or  Winter  of  1869, 1  think. 

Q.  I  want  to  call  your  attention  to  one  occasion,  when  you  met* 
him  at  night  during  that  year,  if  it  was  that  year  ? 

A.     Yes,  sir. 

Q.    Did  you  ? 

A.    Yes,  sir. 

Q.     State  to  the  jury  what  that  was. 

A.  I  met  him  at  about  two  o'clock  in  the  night,  coming  home  in  a 
carriage  from  town.  I  think  he  was  in  town,  and  he  asked  me  if  I 
was  not  the  officer,  and  I  told  him  yes. 

Q.     Where  was  this  ? 

A.  Near  his  gate,  at  his  place,  sir,  getting  out  of  his  carriage.  I 
told  him  yes;  he  told  me,  yes,  I  was  a  good,  faithful  one,  too.  It  was 
raining  at  the  time,  and  he  told  me  that  other  robbers  were  in  bed, 
while  I  was  doing  duty  faithfully  to  the  people^  He  told  me  to  come 
and  see  him  at  his  office. 

Q.     When  ? 

A.  The  next  day,  or  a  few  days  afterwards,  any  time  I  would  call 
at  his  office;  he  wanted  to  see  me  on  particular  business.  I  went 
there;  I  could  not  see  him  at  the  first  time,  and  I  went  there  the  second 
time,  about  five  days,  I  think,  or  so,  after,  and  he  told  me  he  wanted 
me  to  hunt  up  a  case.  I  asked  him  what  it  was,  and  he  said  there 
were  parties  around  to  assassinate  him,  and  that  there  was  poison  in 
his  food,  and  if  I  would  hunt  up  a  case,  that  he  would  make  a  rich  man 
of  me. 

Q.  Did  he  mention  any  person  who  was  procuring  his  assassina- 
tion ? 

A.  I  asked  him  if  he  had  any  suspicion  that  would  give  me  any 
clue  to  it;  and  he  told  me  that  it  was  his  wife  that  put  his  poison  in 
his  food. 

Q.  What  else  did  he  tell  you;  or,  did  he  say  anything  about  her 
to  you  at  that  time  ? 

A.  Yes  ;  he  told  me  that  she  was  very  bad  to  have  around  the 
children;  that  she  would  lie  and  steal;  and  he  also  told  me  that  she 
visited  houses  of  ill-fame,  and  was  not  fit  to  clean  his  shoes. 

Q.  Did  you  make  any  effort  to  see  if  there  was  any  foundation  for 
this  story  ? 

A.     I  have,  sir. 

Q.    Did  you  find  anything  ? 

A.  No,  sir;  I  have  heard  Mrs.  Hawes  spoken  of  by  every  one  as 
being  a  good  woman. 
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Q'     Did  T<m  erer  report  to  him  the  result  ci  tout  inquiries? 

A«    I  did,  sir. 

Q-    Where? 

A.    To  llr.  Hawes. 

Q.     THuit  did  jon  tell  him  ? 

jL  I  told  him  that  I  could  find  no  cine  to  anv  parties  that  wanted 
to  mMmwinnte  him  or  take  his  life.  He  told  me  then  that  be  was  able 
to  do  dntj  himself;  that  he  kept  reTolTers  in  his  room,  and  told  me  to 
oontinoe  on  that  I  mig^t  find  it  ont. 

Q'     Did  he  paj  yon  anything  ? 

A.  He  paid  me  ten  dollars,  and  engaged  me  at  fire  dollars  a 
month.  That  was  the  first  time  he  paid  me  ten  dollars.  I  got  more 
money  than  that  afterwards.  I  got  twentr-two  dollars  on  another 
bill. 

Q.     Who  paid  the  other  bill  for  yonr  service  ? 

A.     I  think  it  was  a  gentleman  by  the  name  of  Mr.  Bates  ? 

Q.     To  whom  Mr.  Hawes  sent  yon? 

A.    No,  sir.     I  went  there  several  times. 

Q.     Now,  I  want  you  to  state  what  Mr.  BLawes  told  you  at  the  time 
you  told  him  there  was  no  foundation  for  his  stories,  and  that  there 
.  was  not  anything  in  them  ? 

A.  This  was  after  his  coming  from  Europe.  The  second  time  I 
went  to  see  him;  and  he  told  me  that  he  wouldn't  pay  me. 

Q.     What? 

A.    He  told  me  that  he  would'nt  pay  me. 

Q.    Why  not  ? 

A.  Weil,  he  said  that  when  he  was  a  rich  man  that  Father  Galla- 
gher used  to  go  to  see  him,  and  Bishop  Alemany  used  to  go  to  see  him, 
and  the  Sisters  of  Charity  would  go  to  see  him,  **  But  now,  my  dear 
sir,  when  I  am  a  poor  man,  I  am  deserted  by  all.  I  have  not  ten  cents, 
my  dear  sir,  to  my  name;  I  haven't  wherewith  to  lay  my  head;  I  can- 
not even  get  a  cold  potato."  I  told  him  that  I  would  send  the  Sisters, 
or  that  I  would  send  the  priest;  and  I  told  Father  Gallagher  to  go  and 
see  him,  that  I  thought  he  was  crazy.  I  told  the  Sisters  to  go  and  see 
him.  I  sent  two  men  from  the  St.  Vincent  de  Paul  Society  to  go  and 
see  him.  I  saw  him  afterwards.  After  seeing  the  Sisters,  he  told  me  I 
might  not  send  any  more  of  them  there;  that  they  wouldn't  bring  him 
something  to  eat.  He  asked  me  if  I  knew  he  was  in  Europe,  and  I 
told  him,  yes,  he  had  told  me  when  he  was  going  away,  and  told  me  to 
do  duty  for  him,  while  he  was  away,  around  the  house — to  mind  the 
place  for  him.  He  told  me,  amongst  the  nations  he  visited,  that  robber 
nation  France,  he  told  me,  as  soon  as  they  found  out  he  was  the  Hon- 
orable Horace  Hawes,  they  set  plans  to  take  away  his  life,  and  he  had  to 
leave  the  next  morning.  He  told  me  that  he  had  to  leave  the  next  morn- 
ing or  that  he  would  be  assassinated,  but  he  said  that  he  prophesied 
before  ho  left  that  the  city  would  be  burnt,  and  that  the  whole  of  the 
people  would  be  destroyed.  He  asked  me  if  I  was  a  Catholic.  I  told 
him,  yes,  I  was  a  Boman  Catholic;  and  he  got  very  excited;  he  told 
me  that  they  were  thieves,  and  murderers,  and  cut-throats.  I  asked 
him  for  my  pay,  as  I  sent  in  several  bills — I  think  probably  about  two 
dozen — and  he  told  me  he  would  not  give  it  to  me;  that  he  had  not  ten 
cents.  I  asked  him  how  was  Mrs.  Hawes,  that  I  didn't  see  her  around. 
He  told  me  to  **  get  out;  get  out  of  my  house,  you  puppy! "  He  told 
mo  about  some  groat  building  that  he  was  going  to  build,  and  that  he 
was  going  to  have  his  statue,  with  golden  letters  in  it,  with  the  name 
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of  the  Honorable  Horace  Hawes  written  on  it;  that  his  name  would  be 
handed  down  from  generation  to  generation.  He  told  me  that  Arch- 
bishop Alemanj  was  a  good  man,  that  Jesus  Christ  was  a  smart  man, 
but  he  said  that  he  was  smarter  than  any  of  them. 

Q.  Did  he  tell  jou  this,  about  his  jiame  being  handed  down  from 
generation  to  generation,  at  the  occasion  when  he  told  jouto  "  get  out, 
get  out "  ? 

A.     Yes,  sir. 

Q.    Did  you  say  anything  to  the  boy  there  as  you  went  ? 

A.     Yes,  sir. 

Q.    What  did  you  tell  him  ? 

A.     Well,  I  made  him  a  remark  outside;  I  don't  like  to  tell  it. 

Q.    Let  us  have  it. 

A.  I  told  the  boy  that  I  would  like  to  have  the  kicking  of  Horace 
Hawes,  and  to  have  my  name  handed  down  from  generation  to  genera- 
tion for  kicking  the  Honorable  Horace  Hawes. 

Q.     How  many  times  did  you  go  there  for  your  pay  ? 

A.  I  went  there,  sir,  twelve  or  fourteen  times,  and  since  then,  I 
left  a  couple  of  dozen  bills  there. 

Q.     Did  you  ever  get  it  ? 

A.  I  never  got  any  of  it,  only  twenty-nine  dollars  one  time,  and 
ten  dollars  the  other  time.  I  guess  he  owed  me  close  upon  two  years — 
about  a  year  and  eight  months,  I  done  duty  for  him  the  whole  time 
he  was  away,  nearly. 

Q.  When  he  was  telling  you  about  his  poverty,  and  about  his 
having  no  money,  and  not  ten  cents,  and  describing  his  miserable 
condition  to  you  as  I  understand  you  to  say  as  a  reason  why  he  could 
not  pay  his  bills,  and  when  you  mentioned  the  subject  of  Mrs.  Hawes, 
did  you  observe  any  change  in  his  manner  or  demeanor  ? 

A.     Yes,  sir. 

Q.     What  ? 

A.     His  eyes  were  very  wild,  and  flashed  and  excited. 

Q.  That  was  the  only  reply  he  made,  **  get  out,  get  out,  get  out, 
you  puppy." 

A.     Yes,  sir. 

Cro88'Exami7iaiion  by  Mb.  Baldwin — Q.  When  was  this  first  occa- 
sion you  met  Mr.  Hawes  ? 

A.    In  the  FaU  or  Winter,  sir,  of  1869. 

Q.     Do  you  know  which  ? 

A.     I  think  it  was — well  I  could  not  say  which. 

Q,     Do  you  know  what  month  ? 

A.  I  think  it  was  about  December — I  think  November  or  Decem- 
ber. 

Q.  December,  1869. 

A.  Yes,  sir;  I  think  so. 

Q.  You  were  on  your  duty  at  that  time  were  you  ? 

A.  Yes,  sir. 

Q.  Had  you  ever  met  him  before  ? 

A.  No,  sir. 

Q.  How  soon  after  that  did  you  call  upon  him  ? 

A.  I  think  it  was  three  or  four  or  five  days. 

Q.  Where  ? 

A.  I  called  on  him  at  his  house. 

Q.  Where  is  that? 
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A«  On  Folflom  street,  between  Ninth  and  Tenth. 

Q.  I  merely  wanted  to  know  what  house  ? 

A.  His  own  house. 

Q.  "Where  did  you  find  him  ? 

A.  I  found  him  in  his  bedipom. 

Q.  What  is  that  ? 

A.  That  is  a  little  room  in  off  the  library. 

Q.  Who  was  with  him  ? 

A.  There  was  no  one  with  him,  sir. 

Q.  Who  let  you  in  ? 

A.  It  was  a  little  boy. 

Q.      That  was  five  days  after  the  first  meeting? 

A.  About  that,  sir;  four  or  five,  I  could  not  well  tell  how  man] 
days. 

Q.  He  knew  that  you  were  a  special  policeman  ? 

A.  He  asked  me  so,  the  first  night. 

Q.  You  say  he  engaged  you  at  five  dollars  a  month  ? 

A.  Yes,  sir. 

Q.  To  do  what  ? 

A.  To  watch  around  the  place,  to  watch  people  that  was  wantin| 
to  assassinate  him. 

Q.  Were  any  other  parties  engaged  to  watch  the  place  at  tha 
time? 

A.  Any  other  parties?    Oh,  yes;  certainly. 

Q.  How  do  you  receive  your  salary,  as  policeman  ? 

A.  Well,  from  a  dollar,  fifty  cents,  two  dollars,  a  dollar  and  i 
half— 

Q.  I  don't  mean  how  much.  I  want  to  know  how  you  got  you 
income? 

A.  We  collect  it  on  the  first  of  the  month. 

Q.  From  whom  ? 

A.  From  family  to  family. 

Q.  The  parties  who  employed  you  ? 

A.  Yes,  sir. 

Q.  How  long  did  you  remain  in  his  employ  ? 

A.  He  never  discharged  me,  sir;  only  the  time  about  a  few  months, 
or  before  liis  death,  when  he  told  me  to  get  out. 

Q.  How  long  did  you  consider  yourself  employed  ? 

A.  I  think  I  considered  myself  something  about  two  years. 

Q.  You  considered  yourself  engaged  to  him,  at  the  salary  of  five 
dollars  a  month  ? 

A.  Yes,  sir. 

Q.  And  he  paid  you  how  much  ? 

A.  He  paid  me  the  first  bill,  ten  dollars. 

Q.  It  was  thirty-two  dollars  in  all  ? 

A.  No,  sir. 

Q.  Twenty-two  dollars  at  one  time,  and  ten  at  another  ? 

A.  Yes,  sir. 

Q.  That  makes  thirty-two? 

A.  Yes,  sir. 

Q .  Is  that  all  he  ever  paid  you  ? 

A.  Yes,  sir. 

Q.  You  never  could  get  any  more  out  of  him  ? 

A.  No,  sir. 
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Q.  And  when  you  made  application  for  full  pay,  you  say  he  de- 
clined ? 

A.     Yes,  sir. 

Q.     You  never  got  it  ? 

A.     No,  sir. 

Q.  Where  did  this  conversation  take  place,  when  he  spoke  about 
his  statue? 

A.     In  his  own  bed  room. 

Q.     Where? 

A.     On  Folsom  street. 

Q.     When  was  that  ? 

A.     In  his  own  bedroom,  on  Folsom  street. 

Q.    When? 

A.     After  he  came  from  Europe. 

Q.     That  was  another  time,  then  ? 

A.    Yes,  sir. 

Q.    At  the  first  occasion  nothing  took  place,  except  the  hiring  ? 

A.  That  is  all,  sir;  he  told  me,  of  course,  what  I  told  you  there 
now;  there  is  parties  wanting  to  assassinate  him,  and  his  food  was 
poisoned. 

Q.     That  was  on  the  first  occasion  ? 

A.     Yes,  sir. 

Q.     He  wanted  you  to  look  up  the  case? 

A.     Yes,  sir. 

Q.     What  clue  did  he  give  you,  if  any  ? 

A.  He  told  me  that  he  suspected  Mis.  Hawes,  that  he  knew  that 
it  was  she. 

Q.    Did  he  ever  give  you  any  other  clue  ? 

A.     No,  sir,  that  I  remember  of. 

Q.  Did  anything  else  take  place  on  that  occasion  except  that 
hiring;  looking  up  the  case,  at  the  first  meeting  ? 

A.     No,  sir;  only  what  I  have  stated. 

Q.  How  often  did  you  see  him  from  that  time  until  he  went  to 
Europe  ? 

A.     I  saw  him  several  times  from  that  time  till  he  went  to  Europe. 

Q.     Did  you  go  to  his  office  after  that  ? 

A.     Yes,  sir. 

Q.     How  many  times? 

A.  I  went  to  his  office  probably  ten  or  twelve  times,  and  sent  him 
a  good  many  bills  there. 

Q.     For  what  purpose  did  you  go  there;  to  collect  bills? 

A.     To  xiollect  bills. 

Q.     Did  you  find  him  ? 

A.  No,  sir;  I  have  not  found  him  only  twice  afterwards;  that  is 
to  be  talking  to  him — twice  or  three  times. 

Q.     Before  he  went  to  Europe,  you  only  found  him  twice. 

A.     Twice  or  three  times;  but  left  bills  there. 

Q.     Did  you  present  the  bills  directly  to  him  ? 

A.    No,  sir;  1  left  them  at  the  office,  some  of  the  bills. 

Q.    Did  you  ever  present  any  directly  to  him  ? 

A.     Yes,  sir. 

Q.     What  did  he  say  then  ? 

A.     He  put  it  on  the  table;  he  would  say  the  clerk  would  see  to  it. 

Q.     The  clerk  would  see  to  it  ? 

A.     See  to  the  bill. 
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Q.  Did  he  abuse  you  ? 

A.  Yes,  sir. 

Q.  On  which  occasion  did  he  abuse  you  ? 

A.  The  last  occasion,  sir;  when  he  told  me,  **  Get  out,  get  out, 
get  out,  get  out  of  my  house." 

Q.  Before  or  after  he  went  to  Europe  ? 

A.  After  coming  home  from  Europe. 

Q.  After  he  went  to  Europe  it  was;  that  amounts  to  the  same 

thing  ? 

A.  Yes,  sir. 

Q.  When  did  you  fitst  see  him  after  his  return  from  Europe  ? 

A.  I  saw  him  in  a  couple  of  weeks,  I  think. 

Q.  When  did  he  return  ? 

A.  Well,  I  could  not  exactly  state  when  he  returned.     I  think  he 

might  have  stopped  over  in  Eedwood  after  he  returned.     I  know  he 
stopped  over  some  time  there. 

Q.  But  you  saw  him  two  or  three  weeks  after  his  return  ? 

A.  A  few  weeks  after  his  return. 

Q.  Did  I  understand  you  a  few  ? 

A.  I  think  so,  sir. 

Q.  I  understood  you  two;  a  few  weeks  after  his  return  ? 

A.  Yes,  sir. 

Q.  Do  you  know  in  what  month  he  returned  ? 

A.  I  don't,  sir. 

Q.  Do  yon  know  in  what  month  you  saw  him  then  ? 

A.  It  was  in  the  fall  or  winter,  because  it  was  raining. 

Q.  It  was  raining  ? 

A.  Yes,  sir;  that  was  the  first  time  I  saw  him. 

Q.  Pass  that  and  come  down  to  the  first  time  you  saw  him  after 
his  return  from  Europe.     In  what  month  was  that  ? 

A.  I  don't  know. 

Q.  In  what  season — Summer,  Fall  or  Winter?                      ^ 

A.  I  think  it  was  about  May,  April  or  May. 

Q.  April  or  May,  after  his  return  from  Europe  ? 

A.  Yes,  sir. 

Q.  When  he  returned  from  Europe  you  don't  know,  but  you  are 
sure  you  saw  him  a  few  weeks  after  his  return  from  Europe.  That 
was  in  April  or  May  ? 

A.  I  think  so. 

Q.  When  did  you  first  know  that  you  would  be  a  witness  in  this 
case? 

A.  I  have  not  known  that  I  would  be  a  witness  in  this  case — I  did 
not  want  to  be  a  witness  in  the  case. 

Q.  There  was  a  time  that  you  knew  that  you  would  be  a  witness  ? 

A.  I  knew  a  few  days  ago,  two  days  ago,  I  think. 

Q.  Only  two  days  ago,  that  is  the  first  time  you  ever  knew  it  ? 

A.  Yes,  sir;  that  I  would  be  sent  after  to  be  a  witness. 

Q.  The  first  time  any  one  ever  spoke  to  you  about  it  at  all  ? 

A.  No,  sir. 

Q.  Did  you  understand  my  question? 

A.  Yes,  sir. 

Q.  Was  that  the  first  time  you  were  ever  spoken  to  about  it  ? 

A.  Yes,  sir. 

Q.  How  many  days  ago  was  that  ? 

A.  Two  days  ago. 


THE  HAWES'  WILL  CASE.  383 

Q.     That  would  be  on  Wednesday,  "would  it  ? 

A.     Yes,  sir. 

Mb.  Barnes — ^I  found  him,  I  think  it  was,  day  before  yesterday. 

Mr.  J^^^iJ^win — I  will  ask  you  when  I  want  to  get  your  testimony, 
Mr.  Barnes — ^Who  spoke  to  you  then  ? 

A.     Mr.  Hawes,  sir;  I  seen  him  in  the  room,  I  seen  him  twice  or 
three  times  after  him  coming  home. 

Q.     Who  first  spoke  to  you  about  being  a  witness  in  this  case. 

A.     Mr.  Barnes  did,  sir. 

Q.     Who  is  Mr.  Bums  ? 

A.     Mr.  Barnes. 

Q.     Where  did  you  meet  him  ? 

A.     I  saw  him  coming  out  here. 

Q.     Where  ? 

A.     He  saw  me  here. 

Q.     How  did  you  happen  to  be  here  ? 

A.     Mr.  Bates,  I  think,  knew  me  to  be  a  special  officer. 

Q.     Why  do  you  think  he  knew  you  to  be  a  special  officer  ? 

A.     I  happened  to  come  down  here  to  hear  the  trial. 

Q.     Why  do  you  think  Mr.  Bates  knew  you  to  be  a  special  officer  ? 

A.     I  think  he  paid  me  a  bill  of  twenty-two  dollars. 

Q.  Have  you  ever  talked  with  Mr.  Bates  about  it  ?  About  being 
a  witness  in  this  case  ? 

A.     No,  sir. 

Q.  Have  you  ever  talked  with  anybody  before  your  meeting  with 
Mr.  Barnes  ? 

A.     No,  sir. 

Q.     You  are  sure  of  that  ? 

A.     I  am  certain;  yes,  sir. 

Q.  Are  you  as  sure  of  that  as  to  anything  else  you  have  testified 
to? 

A.     Yes,  sir. 

Q.     No  one  ever  spoke  to  you  about  it  at  all  ? 

A.     No,  sir. 

Q.    How  long  did  you  talk  with  Mr.  Barnes  ? 

A.     A  couple  of  moments,  sir. 

Q.     Where  ? 

A.     Bight  here,  sir,  going  out. 

Q.     Can  you  state  how  many  minutes  ? 

A.     I  don't  suppose  it  was  two,  sir. 

Q.  Less  than  two  minutes;  that  is  the  entire  conversation  you  have 
ever  had  with  anybody  about  being  a  witness  in  this  case  until  you 
went  upon  the  stand  ? 

A.     Yes,  sir. 

Mr.  Barnes — I  will  read  a  paper  in  Mr.  Hawes'  handwriting  in  con- 
nection with  the  statement  of  this  witness,  that  he  had  been  subjected 
to  outrages,  and  had  been  attacked  in  France,  and  had  been  compelled 
to  leave  the  country.  I  read  from  a  copy  of  it — the  original  is  in  IkL:. 
Hawes'  handwriting — about  which  there  is  no  dispute. 

[Mr.  Barnes  reads  Exhibit  5.] 

Mr.  Barnes — I  think  it  only  proper  to  say  that  while  I  read  this 
paper  from  the  copy,  it  is  my  intention  to  exhibit  it  to  the  jury^  and 
show  the  changes  in  the  phraseology  and  expression  that  are  marked 
and  peculiar,  in  respect  to  the  erasing  and  altering  of  portions  with 
reference  to  the  statement  he  makes  about  himself,  and  admissions, 
and  so  on.     You  can  have  it  to  examine  for  that  end. 
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J.  C.  Sboeb,  called  for  Ccntestant.     Sworn. 

Examine  hj  H2.  Bakszs — Q.     Whsl  is  your  profesEion  ? 

A.     I  am  a  phrsBcian  and  a  surgeon. 

Q.     How  long  hare  jon  been  engaged  in  its  practice  ? 

A.     Aboat  twelve  jears. 

Q.     How  long  in  this  State  ? 

A.     Since  1860. 

Q.  Have  yon  been  present  in  Coort  daring  the  examinatioii  of  tin 
other  medical  witnesses  t 

A.     Yes,  sir. 

Q.     And  heard  their  exidence  in  the  case  ? 

A.     Yes,  sir. 

Q.  Have  voa  ever  paid  any  attention  to  the  branch  of  medical 
practice  known  as  insane  cases  ? 

A.     I  have  seen  in  hospital  practice  a  number  of  insane  people. 

Q.  Is  the  term  "  insane  "  a  generic  term  that  covers  the  classes  oi 
mental  derangement,  or  does  it  only  refer  to  a  particolar  class  oi 
mental  disorders  ? 

A.     It  covers  the  whole  ground. 

Q.  Then  when  yon  say  that  a  man  is  of  an  insane  mind,  or  insane, 
jon  mean  all  kinds  of  insanity  are  included  in  that  ? 

A.     I  do,  sir. 

Q.     What  do  you  understand  by  the  term  monomania  ? 

A.  I  mean  a  particular  fixed  delusion  on  one  subject  or  in  one 
direction,  or  on  a  lot  of  kindred  subjects. 

Q.  Where  monomania  exists,  is  it  necessarily  accompanied  bj 
general  meotal  unsoundness  on  other  topics  ? 

A.  In  qpme  cases  you  find  a  delusion  on  one  fixed  subject — fixed 
on  one  subject  alone,  the  mind  in  other  respects  of  the  same  subject 
entirely  clear  or  sound.  * 

Q.  May  or  may  not  another  mental  delusion  upon  one  subject  or 
set  of  subjects  exist  in  the  mind  of  a  man  while  his  mind  is  sound,  and 
who  has  discretion  and  judgment  in  respect  to  other  matters  ? 

A.     Certainly. 

Q.  Would  you  then  be  firm  in  your  judgment,  as  to  the  mental 
con(£tion  of  a  man  who  labored  under  such  a  delusion,  as  for  instance 
that  he  was  the  Savior  of  mankind,  would  you  be  governed  in  consid- 
eration of  that  fact,  or  would  your  opinion  as  to  the  condition  be 
changed  if  it  appeared  in  coonection  with  this  idea,  that  he  was  able  to 
transact  ordinary  affairs  of  life  ?  In  other  words,  what  effect  upon 
your  judgment,  as  to  the  question  of  sanity  or  insanity,  would  be 
produced  by  the  added  circumstance,  that  he  was  able  to  transact  the 
ordinary  business  of  life  ? 

A.     It  would  make  no  difference. 

Q.  Is  it  not  often  the  case  that  a  man  is  afUcted  with  one  insane 
and  fixed  delusion,  upon  one  subject  or  set  of  cognate  subjects,  and 
that  delusion  is  accompanied  by  very  marked  insane  characteristics  ? 

A.     Occasionally. 

Q.  Did  you  hear  the  hypothetical  case  that  has  been  put  here  to 
the  other  witnesses  ? 

A.     Yes,  sir. 

Q.     Are  you  familiar  with  the  points  made  in  that  question  ? 

A.     Perfectly  so. 

Q.  Will  you  please  to  say,  then,  assuming  these  facts  which  I  have 
stated  in  that  question  to  be  true,  what  would  be  your  opinion  as  to 
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the  mental  condition  of  the  party  described  in  the  question,  and  to 
what  particular  class  of  insanity  would  you  assign  it  ? 

A.  There  is  no  doubt  in  my  mind  Uiat  he  is  a  man  of  unsound 
mind — an  insane  man;  and  that  the  class  of  insanity  was  monomania. 

Cross-Examination  by  Mb.  Pratt — Q.  You  say  monomania  is  a 
fixed  delusion  upon  one  subject  ? 

A.     Or  set  of  subjects  ?    Yes,  sir. 

Q.  Can  a  man  be  a  monomaniac  on  two  or  three  subjects  which 
are  not  cognate  ? 

A.  If  they  have  any  direct  relation  or  connection  with  each  other. 
Yes. 

Q.  Suppose  they  have  no  direct  relation  or  connection  with  each 
other  at  all,  and  you  found  a  man  to  be  a  monomaniac  upon  three  or 
four  subjects  of  that  kind  which  are  entirely  separate  and  distinct,  and 
have  no  relation  or  connection  with  one  another,  would  you  pronounce 
him  a  monomaniac  upon  each  one  of  these  subjects  ? 

A.  It  is  very  hard,  indeed,  to  say  exactly  to  what  class  of  insane 
people  such  a  man  would  belong.  It  would  be  safe  to  say^  to 
cover  the  whole  ground,  that  he  was  insane  generally. 

Q.     Generally  ? 

A.     Yes,  sir. 

Q.     Would  you  call  that  general  insanity  ? 

A.    Yes,  sir. 

Q.  What  do  you  mean.  Doctor,  by  the  term  "fixed  delusion?" 
A  delusion  of  the  judgment  which  can't  be  removed  by  evidence  ? 

A.     Or  by  the  exercise  of  reason. 

Q.  Do  I  imderstand  you  to  say  that  there  may  be  an  enflre  loss  of 
reason  on  one  subject,  and  soundness  on,all  others  ? 

A.  Yes,  sir.  No,  sir;  I  beg  your  pardon;  I  said  there  may  be  a 
fixed  delusion  on  one  subject. 

Q.     There  may  be  a  fixed  delusion  on  one  subject  ? 

A.  And  the  mind  outside  of  that  consideration  may  be  perfectly 
sound  and  clear. 

Q.  Then  there  cannot  be  an  entire  paralysis  of  the  reasoning 
faculties  u^n  one  subject  and  soundness  on  others  ? 

A.    No,  sir. 

Q.  You  say  that  if  you  find  a  fixed  delusion,  that  question  being 
settled,  the  man's  sanity  upon  other  subjects  would  weigh  nothing  wim 
you  ?  But  what  we  want  to  get  at  is  this:  Suppose  you  were  called  to 
determine  the  very  question  whether  a  man  is  a  monomaniac,  whether 
there  is  a  fixed  delusion  upon  one  particular  subject,  then  in  determin- 
ing that  question  would  you  take  into  consideration  at  all  his  sanity 
upon  other  subjects  ? 

A.  It  is  necessary,  at  times,  to  make  a  close  examination,  to  dis- 
cover the  existence  of  monomania,  and  a  patient  laboring  under  an 
affliction  of  mind  might  scrupulously  avoid  giving  you  any  clue  by 
which  you  could  discover  the  existence  of  monomania;  so  that  when  a 
patient  presented  himself  to  me,  charged  or  suspected  of  being  a  mono- 
maniac, and  I  did  not  know  it  myself,  only  from  hearsay,  I  should 
certainly  consider  everything  in  connection  with  the  case,  before  I 
made  up  my  mind  in  reference  to  the  case,  and  the  existence  or  non- 
existence of  monomania. 

Q.     Could  you  reliably  determine  whether  there  was  monomania  or 
25 
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not  withoat  that,  except  in  those  marked  cases  where  the  delnsioii  s 
abaurd  in  itself  ? 

A.  Well,  there  are  all  grades  of  monomania.  Some  are  exceasiTel^ 
manifest  where  no  examination  into  the  antecedents  ia  required,  t4 
show  that  be  is  a  monomaniac. 

Q.     6i?e  an  illustration  right  there.  Doctor,  of  one  of  thoee  cases 

A.  Well,  there  have  been  a  great  many  cases  detailed  here  ii 
Court.  A  man  whom  Dr.  Buckler  spoke  of — a  clergrman — who  ha< 
sach  a  dread  of  being  poisoned,  that  they  were  obliged  to  pomp  foo( 
into  his  stomach  with  a  stomach  pump,  and  who  was  unusually  scant 
in  other  respects.     There  the  case  was  a  yeiy  manifest  one. 

Q.     What  about  the  other  classes  of  cases? 

A.  There  are  other  simple  trivial  delusions,  and  thej  go  on  coUat 
ing  or  intensifying,  until  they  become  open,  manifest  cases  of  mono 
mania,  of  which  there  can  be  no  doubt 

Q.  But  in  a  case  where  it  was  doubtful,  rather,  where  no  sue! 
marked  and  leading  symptoms  as  would  place  it  beyond  all  question 
you  could  not  safely  give  a  diagnosis  of  a  mental  disease,  withoui 
knowing  the  antecedents  and  all  about  the  man  ? 

A.^You  could  not  give  a  diagnosis  of  any  disease,  without  know- 
ing  that. 

Q.     Exactly;  in  an  obscure  case? 

A.     Of  course,  I  mean  in  obscure  cases. 

Q.  Suppose,  Doctor,  you  was  called  to  determine  the  question  oi 
monomania  in  a  patient,  and  you  found  among  other  things  on  exam- 
ination, that  there  had  been  a  remarkable  degree  of  general  eccen- 
tricity through  all  of  his  life,  before  there  was  any  insanity  at  all, 
would  not  (hat  fact  cut  a  very  important  figure  in  determining^  the  ex- 
istence or  non-existence  of  the  monomania  ? 

A.    It  might  or  might  not,  as  the  case  might  be. 

Q.  Suppose  a  case  of  monomania;  one  of  these  doubtful  and  ob- 
scure cases  of  which  you  speak;  how  would  it  be  then  ? 

A.  I  apprehend  always  there  is  difference  between  eccentricity 
and  monomania;  and  it  is,  as  a  general  rule,  so  moiked,  that  there  is 
no  difficulty  in  distinguishing  between  them. 

Q.  Well,  explain  to  the  jury  what  that  distinction  is  whi8h  renders 
it  so  easy  to  distinguish  between  them  ? 

A.  Well,  there  is  in  the  minds  of  all  men  springing  from  the  same 
stock,  and  having  the  same  language,  civilization,  and  worshiping  the 
same  God,  a  certiEtin  specific  standard  accepted  of  conduct,  of  modes 
of  expression,  thought,  feeling,  of  social  habits,  and  customs,  and  ad- 
dress; and  I  apprehend  that  any  deviation  or  departure  from  this 
accepted  standard  constitutes  eccentricity,  and  that  eccentricity  is 
marked  in  proportion  as  its  departure  is  greater  or  less  from  the  stand- 
ard; and  if  in  this  consideration  there  is  involved  any  delusion,  this 
delusion  is  dispelled  by  the  voice  of  reason.  But  in  monomania  there 
is  a  fixed,  settled  delusion,  which  no  argument  can  disturb  or  logic 
reach,  and  which  lives  on  in  defiance  of  common  sense  and  experience, 
until  the  restoration  to  mental  health,  or  until  the  close  of  the  patient's 
life.     That  is  the  testimony,  I  think. 

Q.     Is  there  any  delusion  at  all  in  cases  of  simple  eccentricity  ? 

A.     There  may  be,  certainly. 

Q.  When  it  became  delusion,  would  it  not  then  cease  to  be  eccen- 
tricity simply  ? 
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A.  No,  sir;  but  if  that  delusion  was  so  fixed  that  reason  could  not 
reach  it,  Ihat  it  remained  there  in  defiance  of  reason,  evidence  and 
proof,  then  it  is  monomania  and  not  eccentricity. 

Q.  You  say  in  response  to  the  general  question,  upon  the  hypoth- 
esis presented  by  Mr.  Barnes,  that  you  think  Mr.  Hawes  was  insane,  a 
monomaniac  ? 

A.     I  do,  unquestionably. 

Q.     What  are  the  facts  upon  which  you  base-  that  opinion  ? 

A.    It  would  take  a  good  long  while  to  tell  in  this  case. 

Q.  State  the  leading  facts  and  circumstances,  then,  upon  which 
your  opinion  is  based. 

A.  First,  his  unwarranted  suspicion,  his  dread  of  being  poisoned, 
his  excessive  vacillation,  his  inhumanity  and  barbarity  to  the  children, 
and  his  self-denial  in  the  matter  of  food  to  the  verge  of  starvation,  his 
ideas  of  his  self-importance,  of  his  posthumous  fame,  and  the  fact  that 
his  memory  was  broken  down,  and  his  intellect  was  obscured,  his  judg- 
ment unsound,  and  his  reason  almost  entii*ely  incapable  at  times  of 
performing  the  proper  legitimate  functions. 

Q.  Is  there  any  relation.  Doctor,  between  his  barbarity  to  his  chil- 
dren and  his  ideas  of  the  Christian  religion  ? 

A.     No  relation  that  I  could  see. 

Q,     None  whatever  ? 

A.     None  whatever. 

Q.  Then  the  fact  that  he  was  unkind,  or  treated  his  children  with 
barbarity,  would  have  no  tendency  to  show  that  he  was  a  monomaniac 
on  the  subject  of  religion  ? 

A.     Not  particularly. 

Q.  Would  his  blasphemous  utterances,  if  they  may  be  termed 
such,  in  regard  to  the  Saviour  of  mankind,  have  any  tendency  to  show 
that  he  was  a  monomaniac  on  the  subject  of  property  ? 

A.     I  don't  exactly  understand  that  question. 

Q.  I  will  ask  you  this  one  then :  Is  there  any  relation  between 
his  irreverence,  or  blasphemy,  if  you  please  to  call  it  so — his  ideas  of 
the  Christian  religion  and  his  love  of  money  or  property  ? 

A.     None  whatever. 

Q.  l^ien,  any  remarks  that  he  might  have  made  of  a  blasphemous 
character,  or  anything  that  he  might  have  said  in  relation  to  Jesus 
Christ,  would  have  no  tendency  to  show  that  he  was  a  monomaniac  on 
the  subject  of  property? 

A.     That  is  one  thing  in  itself. 

Q.  I  ask  you  whether  his  utterances  upon  one  subject  which  is 
entirely  unconnected  with  another,  would  have  any  tendency  to  show 
monomania  upon  that  other  subject  ? 

A.  In  Mr.  Hawes'  case,  I  believe,  at  times  he  professed  great 
reverence  for  the  Bible,  and  was  constantly  quoting  to  persons  who 
came  there  passages  from  the  Bible.  If  he  had  a  reverence  for  the 
Bible  at  one  moment,  and  talked  in  a  blasphemous  way  a  few  moments 
after,  I  can  come  to  no  other  conclusion  but  that  he  was  insane. 

Q.  Would  you  infer  from  these  facts  standing  alone  that  he  was 
insane  on  the  subject  of  religion  ? 

A.     Undoubtedly,  if  they  stood  alone. 

Q.  And  from  what  has  been  said,  or  what  is  stated  in  the  hypo- 
thetical cases  about  his  love  of  money  and  extreme  parsimony,  denying 
himself  the  comforts  of  life  from  the  love  of  money,  would  you  infer 
he  was  a  monomaniac  on  that  subject  ? 
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A.  Well,  a  great  many  are  exceedingly  close,  and  deny  themselves 
a  great  many  things  which  they  wish  to  have;  bat  when  this  self-denial 
goes  to  the  extent  almost  of  starvation,  I  don't  consider  that  mere 
penuriousness  or  closeness,  but  I  look  upon  it  as  a  general  evidence  of 
an  unsound  mind. 

Q.  Now,  then,  I  will  ask  you  to  answer  the  other  question.  Would 
his  conduct,  his  opinions  and  hh  expressions  on  the  subject  of  religion 
and  in  regard  to  ihe  Jesus  Christ,  have  any  tendency  to  show  that  he 
was  crazy  on  the  subject  of  money  ? 

A.    None  whatever. 

Q.  Would  you  also  reach  the  conclusion  from  the  manner  in  v^hich 
he  treated  his  wife,  and  his  apparent  hatred  of  her,  his  suspicion  of  her 
fidelity  without  cause,  and  that  she  wanted  to  poison  him,  etc. ,  that  he 
was  a  monomaniac  on  that  subject? 

A.  Yes,  sir;  I  look  upon  him  as  the  characteristic  type  of  a  selfish 
man;  and  the  maintenance  of  those  ideas  was  painful  to  him,  and  if  he 
could  have  got  rid  of  them  by  any  process  of  reason,  I  think  he  would 
have  done  so,  he  would  not  have  stood  the  pain  and  annoyance. 

Q.  Let  me  ask  you  what  his  expressions  and  apparent  mania  upon 
the  subject  of  posthumous  fame  have  any  tendency  to  show  insanity 
towards  his  wife  personally  ? 

A.    No,  sir. 

Q.,  His  monomania  towards  his  wife  would  have  no  tendency 
whatever  to  show  a  monomania  on  the  subject  of  posthumous  fame  ? 

A.    Not  at  all. 

Q.  Then  I  understand  your  conclusion  to  be,  that  he  was  a  mon- 
omaniac in  regard  to  his  children — to  his  wife,  a  monomaniac  on  the 
subject  of  posthumous  fame  and  property,  and  the  Christian  religion  ? 

A.  You  were  anxious  to  know  how  I  should  designate  that  insan- 
ity that  Mr.  Hawes  exhibited.  It  is  a  matter  of  extreme  difficulty  to 
do  that;  but  the  class  that  I  should  give  to  it  would  be  to  saj  that  it 
was  a  case  of  monomania,  as  under  the  head  of  mania  could  be  in- 
cluded certain  subjects  and  kindred  subjects  upon  which  he  was  mani- 
festly insane;  but  outside  out  of  that,  that  there  was  evidence  of  re- 
ligious, intellectual,  moral  and  emotional  insanity,  he  was  insane  all 
tharough. 

Q.  If  he  was  insane  all  through  would  not  that  constitute  general 
insanity? 

A.     No;  not  quite. 

Q.  Now  in  regard  to  his  monomania — ^well,  I  will  put  it  that  way 
— on  the  subject  of  religion :  Suppose  that  the  individual  from  his  youth 
had  been  taught  to,  and  had  rejected  the  entire  Christian  religion, 
would  then  his  expressions  in  regard  to  Christ,  in  a  man  of  his  temper- 
ament and  disposition,  would  these  expressions  alone  have  a  tendency 
to  estabUsh  monomania  on  that  subject  ? 

A.  Mr.  Hawes  was  a  man  who  read  a  great  deal,  from  all  I  can 
learn,  understood  what  he  read,  and  read  history.  He  was  perfectly 
familiar  with  the  life  and  doings  of  Christ;  and  if,  with  the  light  of 
history  before  him,  he  could  say  that  Horace  Hawes  could  do,  or  had 
done,  what  in  any  way,  at  all,  compared  with  what  Christ  did  do,  I 
should  certainly  consider  him  an  insane  man. 

Q.  He  didn't  say  that;  but  that  he  was  a  smarter  man  than  Jesus 
Christ. 

A.    It  amounts  to  about  the  same  thing. 
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Q.  He  didn't  profess  that  he  could  perform  minkcles.  We  might 
admit  the  inspiration,  and  the  peculiar  powers  of  Christ — he  said  his 
practical  philanthropy  was  as  great  as  that  of  Christ,  or  greater.  As- 
suming that  he  didn't  say  that,  I  do  not  recollect  of  its  being  in  the 
testimony.     Take  these  simple  expressions — ^ 

Mb.  BiLBNEs — What  Mr.  Hawes  said  was  this,  that  he  told  this  lady 
to  take  a  book  and  write  down  in  it  everything  he  said,  for  that  after 
he  was  gone,  the  book  would  be  published,  and  a  hundred  years  hence 
would  be  read  by  more  people,  with  greater  interest,  than  anything 
Christ  had  ever  done.  That  Christ  was  a  smart  man,  but  he  was  a 
smarter  man  than  Christ  ever  was.  Then  Mrs.  Hewes  also  testified 
that  he  told  her  that  he  was  the  greatest  philanthropist  that  ever  lived. 
And  to  another,  that  Jesus  Christ  was  the  first  man,  Bishop  Alemany 
was  the  second,  and  Horace  Hawes  was  the  third;  how  much  more,  I 
do  not  know;  that's  enough. 

Mk.  Pratt — ^Well,  I  understood  you  to  attach  considerable  import- 
ance to  the  fact  of  the  intelligence  of  the  party.  Are  there  not  many 
very  intelligent  men,  Doctor,  men  whose  sanity  and  reason  is  unques- 
tioned, who  were  brought  up  in  the  midst  of  Christian  influences,  and 
still  reject  the  whole  theory  of  the  Christian  religion  ? 

A.  Undoubtedly,  but  they  don't  accept  it  one  moment,  and  reject 
it  the  next. 

Q.  Exactly.  But  the  mere  fact  of  these  expressions,  in  regard  to 
the  question  of  religion  standing  alone,  would  not  be  any  evidence  of 
insanity  ? 

A.     Not  alone,  unaccompanied  with  the  history;  no. 

Q.  In  answering  Mr.  Barnes'  hypothetical  question,  you  assume 
and  understand,  I  suppose,  that  the  acts  ascribed  to  the  patient  were 
habitual  ? 

A.     That  is  on  evidence. 

Q.     I  did  not  ask  you  whether  it  was  on  evidence  or  not. 

A.     Of  course,  I  believe  it. 

Q.  Do  you  recognize,  Doctor,  and  bear  in  mind,  the  distinction 
between  an  entire  want  of  reasoning  power  and  reasoning,  but  doing  so 
incorrectly  and  feebly  ? 

A.     Of  course. 

Q.  Have  you  ever  had — have  you  ever  treated  many  consumptives. 
Doctor? 

A.    Yes,  a  good  many. 

Q.  Isn't  it  one  of  the  direct  effects  of  consumption,  particularly  in 
its  last  stages,  to  make  the  patient  extremely  sensitive  and  irritable  ? 

A.  Sensitive  in  what  way?  In  feeling,  or  as  far  as  the  atmos- 
pheric changes  are  concerned  ? 

Q .    A  tmospheric  changes  ? 

A.     Certainly. 

Q.  And  all  external  influences  which  operate  on  the  physical 
system  ? 

A.     Oh,  yes^  sir. 

Q.  Suppose  the  case.  Doctor,  of  a  patient  near  death  with  con- 
sumption, who  has  been  for  a  longtime  raising  large  amounts  of  matter 
from  his  lungpi,  and  that  suddenly  stops,  how  would  you  regard  that 
symptom,  as  favorable  or  otherwise  ? 

A.  Well,  it  is  pretty  hard  to  say;  sometimes  it  may  be  a  good 
sign,  and  sometimes  a  very  bad  sign.    In  the  advanced  stages  of 
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consumption,  close  to  death,  as  a  general  rule,  it  would  be  regarded  u 
a  bad  sign. 

Q.  Suppose,  Doctor,  the  fact  to  be — assuming  the  fact  that  these 
occurrences  that  are  recited  in  the  hypothetical  case,  instead  of  being 
habitual,  only  occurred  occasionally,  and  in  the  aggregate  a  few 
times;  three  or  four,  to  a  half  a  dozen,  and  all  of  these  cases  within  a 
period  of  two  or  three  months,  and  that  they  occurred  when  the 
patient  was  extremely  sick,  suffering  great  physical  pain,  and  the  mind 
was  over-tasked  with  business  and  the  settlement  of  his  worldly  affairs; 
and  when  in  the  midst  of  fearful  outbursts  of  passion,  and  that  these 
outbursts  of  anger  and  passion  only  lasted  a  few  moments,  or  some- 
times an  hour  or  two,  and  the  patient  then  became  calm  and  talked 
reasonably  on  all  subjects,  would  you  find  insanity  necessarily  in  that 
state  of  facts  ? 

A.     In  the  hypothetical  question  ? 

Q.     In  the  case  which  I  state  ? 

A.  I  think  it  would  be  a  very  good  general  evidence  that  the  mm 
was  of  insane  mind. 

Q.  He  might  not  be,  but  the  strong  presumption  is  that  he  would 
be? 

A.     Yes,  sir. 

Q.     Upon  the  case  as  I  put  it  now  ? 

A.     Yes,  sir. 

Q.     Wouldn't  it  be,  in  your  judgment,  almost  conclusiTe  ? 

A.     That  he  was  not  insane  ? 

Q.     That  he  was  insane  ? 

A.     Yes,  sir. 

Q.     Upon  the  single  statement  of  facts  ? 

A.     Yes,  sir. 

Q.  You  have  heard  considerable  said  about  his  indifference,  or 
about  his  exposure  of  his  person,  and  want  of  modesty.  Where  a 
man  is  extremely  sick  and  feeble,  and  his  mind  is  occupied  with  business, 
who  is  careless  and  indifferent  about  the  exposu^  of  his  person  to 
familiars,  nurses,  and  those  who  have  the  care  of  him,  but  more  guarded 
when  persons  of  his  own  social  standing  are  present,  would  jou  think 
the  fact  of  exposure  under  such  circumstances  any  very  striking 
evidence  of  insanity  ? 

A.  I  would,  because  there  is  a  prejudice  in  favor  of  a  man's  being 
more  careful  in  the  presence  of  women  than  men,  no  matter  how  high 
they  are. 

Q.  Then  in  the  case,  as  I  stated  it,  you  would  consider  that 
indifference  about  his  person  strong  evidence  of  his  insanity  ? 

A.     Good  evidence. 

Q.     Pretty  much  conclusive  ? 

A.  No,  sir;  not  entirely  so  connected.  I  was  three  or  four  years 
in  a  hospital  before  I  attended  any  medical  lectures  at  all.  I  have  seen 
people  die,  men  and  women,  and  I  have  seen  in  my  life  very  little 
exposure  of  person,  even  at  the  last — even  in  cholera  and  yellow  fever. 

Q.  You  have  generally  been  present  on  those  occasions  as  a  medi- 
cal attendant,  have  you  not  ? 

A.     As  resident  attendant  at  the  hospital. 

Q.  You  were  recognized  by  the  patient  as  an  equal  in  social  stand- 
ing, if  not  his  superior  ? 

A.     Probably. 
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Q.  Doctor,  you  attach  considerable  importance  to  the  expression 
of  his  f earn  of  being  poisoned  or  assassinated.  Are  not  fear  and  dread 
of  personal  injury  or  danger  more  particularly  and  peculiarly  the  symp- 
toms of  melancholia  than  monomania  ? 

A.  Sometimes  they  are  associated  with  melancholia,  but  very 
seldom.  In  melancholia,  the  patient  is  generally  indifferent  to  all 
kinds  »of  fear.  They  are  indifferent  entirely;  they  don't  care  much 
what  happens  to  them. 

Q.  What  do  you  say  to  this  proposition;  does  a  mere  deluded 
opinion,  however  tixed  and  absurd  it  may  be  upon  one  subject,  with- 
out hallucination,  amount  to  insanity?  Does  that  constitute  in- 
sanity ? 

A.     In  my  judgment  it  does. 

Q.  Can  there  be  monomania,  Doctor,  without  some  derangement 
of  all  the  intellectual  faculties  ? 

A.  Well,  it  is  a  very  hard  matter  to  answer  that  question.  You 
see  cases  occasionally  of  pure,  unadulterated  mania,  where  there  is  a 
fixed  delusion  on  one  subject,  and  the  intellectual  faculties  outside  of 
this  consideration  may  be  bright,  or  pretematurally  bright;  but  nobody 
can  sound  the  mysteries  of  the  human  soul,  or  tell  whether  all  of  the 
faculties  of  the  human  mind  are  sound  when  there  is  a  fixed  delusion 
on  one  subject.     It  is  impossible  to  answer  such  a  question  as  that. 

Q.  Men  reason  very  differently,  I  suppose,  from  the  same  state  of 
facts  and  circumstances.  No  two  men's  minds  hardly  would  reason 
alike.  Now,  would  the  mere  fact  that  an  individual  reached  a  different 
conclusion  from  yourself  upon  a  given  state  of  facts,  have  any  tendency 
at  all  to  show  a  disordered  intellect  ? 

A.  Not  at  all.  The  modes  of  reasoning,  the  processes  of  reason- 
ing by  which  we  reach  the  conclusion  may  be  perfectly  correct  so  far 
as  the  reasoning  is  concerned.  But  we  may  start  wrong,  one  of  us. 
The  process  of  reasoning  may  be  perfect  which  leads  us  to  the  same  con- 
clusion. Our  premises  may  be  wrong;  there  may  be  something  wrong, 
but  the  processes  of  reasoning  may  be  faultless,  and  take  us  to  en- 
tirely different  conclusions. 

Q.  Ip  cases  of  eccentricity,  simply  and  purely,  the  patient  is  al- 
ways aware,  isn't  he,  of  his  eccentricity  and  peculiarity,  and  persists 
in  them  ? 

A.  He  is  generally  told  of  them  by  some  of  his  friends,  if  he  is  not 
aware  of  them  himself. 

Q.  Is  it  the  general  characteristic  of  eccentricity  that  when  told 
he  refuses  to  believe,  or  denies  it.  Don't  they  generally  admit  their 
peculiarities,  and  simply  persist  in  them  against  the  judgment  of  other 
people  ? 

A.  I  have  seen  a  great  many  eccentric  people,  who,  being  re- 
minded of  their  eccentricities,  have  cured  themselves  of  them. 

Q.    Don't  they  generally  have  a  knowledge  of  the  fact? 

A.     Certainly. 

Q.  Isn't  that  single  circumstance  the  most  material  distinction  be- 
tween eccentricities  and  monomanias  ? 

A.  Not  at  all.  Monomaniacs  are  just  as  well  aware  of  their  pecu- 
liarities of  feeling  or  delusion  as  an  eccentric  man  is  of  his  peculiarities 
or  eccentricities. 

Q.  When  that  is  the  case,  isn't  it  always  accompanied  with  an 
effort  to  conceal  it  ? 

A.     Sometimes  it  is;  sometimes  it  isn't. 
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Q.  Then  there  may  be  cases  which  jon  would  pionanzioe  maim 
where  the  patient  was  perfectly  aware  of  his  pecnliarities,  and  made  n 
effort  whatever  to  conceal  them  ? 

A.     Certainly. 

Q.  Suppose  the  patient,  as  described  in  that  hypotfaeiical  case 
was  under  medical  treatment  during  the  time  of  all  these  occmxenoes 
taking  large  quantities — a  variety  of  medicines — ^would  that  weigh  anj 
thing  in  determining  the  question  of  his  sanity  or  insanity  ? 

A.  I  should  take  into  consideration  the  medicine  that  the  man  wi 
taking,  of  course;  because  sometimes  some  medicine  for  a  limite 
amount  of  time,  given  in  medical  doses,  may  have  a  g^eneral  disturfain 
influence  upon  the  intellect,  which  passes  off  with  the  exhibition  of  tli 
medicine;  it  does  not  continue  Ave  or  six  years. 

Q.     It  would  cease  with  the  effect  of  the  medicine  upon  the  man 

A.     Yes,  sir. 

Q.  But  all  these  momentarily  transports — outborsts  of  passio 
passing  away  in  a  brief  time  might  be  produced — they  mig^ht  be  simp] 
medicmal  effects  ? 

A.     Oh,  no. 

Q.     They  could  not  ? 

A.  The  medicine  might  have  a  general  disturbing  inflnenoe  upo 
the*  intellect.  I  don't  mean  to  say  that  it  would  develop  in  a  man 
blind,  raving  fuiy,  but  that  he  might  have  some  slig^ht  delirium,  ( 
some  slight  cloudiness  of  the  intellectual  faculties. 

Q.  But  in  no  event  could  it  produce  any  such  outburst  of  passio 
as  has  been  described  in  this  case  ? 

A.  No;  I  do  not  know  any  medicine  that  will  do  it.  It  would  n< 
be  generally  prescribed. 

Q.     You  do  not  give  that  kind  yourself  ? 

A.    Not  much. 

[Here  the  Court  adjourned  until  two  o'clock  p.  m.] 

AFTERNOON. 

Ghablbs  McdoBMiCE,  Called  for  Contestants.     Sworn. 

Examined  by  Mb.  Babnes — Q.     What  is  your  profession  ? 

A.     I  am  a  surgeon  in  the  army. 

Q.  How  long  have  you  been  engaged  in  the  practice  of  your  pro 
f ession  ? 

A.    Thirty-five  years. 

Q.     Have  you  been  present  in  Court  during  the  trial  of  this  case 

A.     Yes,  sir;  most  of  or  all  the  time. 

Q.  Did  you  hear  the  hypothetical  case  put  by  me  to  the  othe 
medical  witness  ? 

A.    Yes,  sir;  I  heard  it. 

Q.  ^  Are  you  familiar  and  do  you  now  have  in  mind  the  propoaitioiL 
made  in  that  question  ? 

A.    Iprefer  it  to  be  read  over. 

The  Witness— [Continuing  after  a  pause.]  I  am  ready  now,  Judg 
Pratt  has  come;  all  I  wanted  was  to  delay  until  he  came  in. 

Mb.  Babnes—Q.  Assuming  the  facts  as  stated  in  the  question  to  b 
true,  and  adding  to  it  the  facts  that  during  a  great  portion  of  the& 
manifestations  the  patient  was  suffering  under  tubercular  disease  c 
the  lungs,  of  which  he  finally  died,  what  would  be  your  opinion  as  t 
the  condition  of  the  mind  of  the  man  described  in  the  question;  and 
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if  of  insane  mind,  to  what  particular  grade  or  class  of  insanity  would 
you  assign  his  case  ? 

A.     Monomania. 

Q.     What  should  you  say,  as  to  the  condition  of  his  mind  ? 

A.     Insane. 

Q.     And  the  particular  grade  of  insanity,  would  be  monomania  ? 

A.     Yes,  sir. 

CrosS'ExamincUion,  by  Mb.  Pratt. — Q.  Doctor,  upon  what  par- 
ticular subject  would  you  consider  him  a  monomaniac  ? 

A.  Monomania,  with  reference  to  his  wife  and  posthumous  fame; 
which  is  further  shown  by  fear  of  being  poisoned  or  assassinated. 

Q.  You  would  find  him  a  monomaniac  upon  the  subject  of  his 
wife,  and  also,  upon  the  subject  of  posthumous  fame;  upon  any  other 
subject? 

A.  I  told  you  it  was  further  shown  by  his  fear  of  being  poisoned 
and  assassinated. 

Q.  Doctor,  can  there  be  such  a  thing  as  monomania  upon  two  or 
three  different  subjects,  which  have  no  relation  to  one  another? 

A.     How  do  I  imderstand  you,  sir  ? 

Q.  Can  there  be  monomania  upon  two  or  three  different  subjects, 
which  have  no  relation  to  one  another;  for  instance,  can  the  patient  be 
a  monomaniac  upon  the  subject  of  property  at  the  same  time  ? 

A.     A  monomaniac  upon  the  subject  of  religion  ? 

Q.     Yes,  sir. 

A.     That  would  come  more  under  the  moral  sentiments. 

Q.  Well,  you  would  pronounce  that  moral  insanity;  insanity  upon 
the  subject  of  religion  alone  ? 

A.     Yes,  sir,  a  form  of  moral  insanity. 

Q.  Could  the  same  patient  be  a  monomaniac  upon  the  subject  of 
his  wife,  and  at  the  same  time  a  monomaniac  upon  the  subject  of 
property  ? 

A.     I  suppose  he  could. 

Q.  The  same  individual  then,  may  be  a  monomaniac  upon  two 
subjects,  that  are  not  related  to  one  another  ? 

A.     In  what  way  do  you  mean,  not  related  to  one  another? 

Q.  That  they  are  not  connected  or  cognate  subjects — not  branches 
of  the  same  general  species  ? 

A.  The  disturbance  in  his  intellectual  faculties,  would  derange  or 
trouble  his  moral  sentiments. 

Q.  When  a  patient  is  in  that  condition,  would  it  not  be  a  case  of 
general  insanilr  ? 

A.     No,  I  think  not.     General  insanity  includes  all  of  the  faculties. 

Q.  Does  not  monomonia  necessarily  involve  disturbance  of  all  the 
intellectual  faculties  ? 

A.    No,  not  necessarily. 

Q.     Not  necessarily  ? 

A.     Oh,  no. 

Q.  Now,  what  are  the  particular  facts,  Doctor,  in  the  hypothetical 
case,  from  which  you  conclude  that  the  supposed  patient  was  a  mono- 
maniac upon  the  subject  of  his  wife  ? 

A.     By  the  evidence  that  has  been  given  in  the  case  here. 

Q.  Well,  what  are  the  leading  facts  in  your  mind,.from  which  you 
drew  that  conclusion  ? 

A.     The  facts  in  the  question  that  Mr.  Barnes  put  to  me. 
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Q.  The  only  answer  that  you  can  make  then  is,  npon  the  general 
case  as  cited  by  Mr.  Barnes,  you  find  the  patient  a  monomaniac  upon 
the  subject  of  his  wife  ? 

A.  Not  by  that  alone,  as  I  told  you  by  the  evidence  that  I  hare 
heard  given  here. 

Q.  I  would  like.  Doctor,  to  have  you  define,  if  you  can,  what  the 
facts  embraced  in  the  hypothetical  case  are;  I  do  not  ask  you  anything 
about  the  evidence  which  Mr.  Barnes  cited  in  his  hypothetical  case  to 
you,  but  what  are  the  facts  generally  upon  which  you  pronounce  the 
supposed  patient  a  monomaniac  on  the  subject  of  his  wife  ? 

A.  Well,  he  had  a  false  jealousy  of  her — he  had  a  delusion  about 
her;  he  had  ideas  in  his  mind  that  emanated  from  the  mind,  that  were 
not  true,  were  not  real,  and  that  nobody  could  convince  him  to  the 
contrary.     That  makes  a  monomaniac. 

Q.  It  is  on  that  basis  that  these  ideas  were  unfounded  and  could 
not  be  removed,  that  you  pronounce  him  a  monomaniac  ? 

A.     Yes,  sir. 

Q.  Kow  let  me  ask  you  if  a  statement  of  the  patient's  ideas  and 
views  about  posthumous  fame  enter  into  the  conclusion  with  you  at  all 
in  determining  whether  he  was  a  monomaniac  on  the  subject  of  his 
wife  or  not  ? 

'A.     No;  I  do  not  think  that  that  is  needed. 

Q.     You  don't  take  that  into  consideration  then  at  all  ? 

A.  No;  I  didn't  say  that  at  all.  Monomania  relates  to  one  or  two 
subjects,  and  I  think  he  was  a  monomaniac  upon  each  of  those 
subjects. 

Q.    On  each  of  those  subjects. 

A.     Yes,  sir;  I  do. 

Q.  You  think  then,  he  was  a  monomaniac  on  the  subject  of  his 
wife,  and  also  on  the  subject  of  posthumous  fame? 

A.  Yes,  sir;  and  accompanying  this  monomania  he  had  fears  of 
being  poisoned  and  assassinated. 

Q.  Do  you  think  also  in  the  supposed  case  that  the  patient  was 
also  a  monomaniac  on  the  subject  of  property  and  money  ? 

A.  Well,  I  think  he  came  pretty  near  being  crazy  on  that  belief 
myself,  as  shown  by  the  evidence. 

Q.  Do  you  think  also  that. he  was  insane,  as  stated  in  the  hypo- 
thetical case,  upon  the  subject  of  religion  ? 

A.    No;  I  do  not  think  he  was  insane  on  religion. 

Q.     How  is  that  ? 

A.  I  didn't  think  much  about  his  religion,  whether  he  was  insane 
or  not. 

Q.  Well,  I  understand  vou  then  to  hold  that  a  man  may  be  a 
monomaniac  upon  two  or  three  different  subjects  which  have  no 
relation  to  one  another. 

A.  They  generally  relate  to  one  another;  have  some  relation  to 
one  another;  but  I  think  you  are  trying  to  mix  up  the  moral  insanity 
with  the  intellectual  insanity.  This  is  a  case  of  intellectual  insanity,  in 
my  judgment.  The  morals  may  be  implicated  by  other  causes  and 
run  along  with  it. 

Q.  Then  what  is  it.  Doctor,  which  constituted  monomania  ?  Must 
there  be  a  fixed  delusion  upon  a  particular  subject? 

A.     I  think  so. 

Q.  A  delusion  which  cannot  be  removed  by  evidence  and  reason- 
ing. 
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A.    Tes,  sir. 

Q.     A  fixed,  unalterable  delusion  ? 

A.     Yes,  sir. 

Q.  Well,  suppose  there  is  a  fixed  and  unalterable  opinion  upon 
some  subject  which  is  a  matter  of  testimony  simply,  and  there  is  no 
hallucination  properly,  does  that  constitute  monomania  ? 

A.  You  want  to  put  it  that  the  hallucination  in  this  error  of  judg- 
ment is  accompanied  ordinarily  by  a  hallucination. 

Q.     It  it  ordinarily  accompanied  by  hallucination  ? 

A.     It  is;  this  disorder  in  part  is  accompanied  by  hallucination. 

Q.  Could  there  be  insanity  or  monomania  in  the  absence  of  hallu- 
cination ?    * 

Q.  It  would  hardly  be.  No;  there  would  most  likely  be  some  hi^- 
lucination  if  there  was  insanity. 

Q.  Mu^'t  there  be  necessarily  some  hallucination  to  make  it  in- 
sanity ? 

A.     I  do  not  think  it  is  absolutely  necessary. 

Q.  You  don't  think  it  abtiolutely  necessary  that  there  should  be  m 
hallucination  to  make  it  insanity? 

A.     No;  I  think  it  is  a  disordered  intellect. 

Q.     A  mere  deluded  opinion  then  ? 

A.  Oh,  no;  not  a  deluded  opinion.  A  deluded  opinion  can  be  in 
a  sound  mind,  and  in  the  sound  brain;  but  no  monomania  can  b6  in  a 
sound  brain. 

Q.     Well,^  what  then,  if  no  deluded  opinion  ? 

A.  Well,  there  would  be  some  hallucination,  as  I  told  jon,  "I 
presume  it  would  be  a  much  stronger  case  if  there  was  hallucination. 
As  it  advanced,  it  would  develop  itself  more. 

Q.  Suppose  the  erroneous  opinion.  Doctor,  is  merely  from  the 
result  of  testimony  of  existing  facts  which  are  conflicting,  and  the  con- 
clusion arrived  at  by  the  patient  is  largely  against  the  weight  of  evi- 
dence, and  he  cannot  be  reasoned  out  of  his  belief,  would'nt  that 
alone  constitute  insanity  ? 

A.     I  think  it  would. 

Q.  Are  there  not  a  great  many  cases,  Doctor,  where  the  opinion 
entertained  by  the  patient  is  in  itself  impossible  and  erroneous,  and  yet 
there  is  no  insanity  ? 

A.     I  cannot  conceive  any  such  a  case. 

Q.  For  example.  Doctor,  how  do  you  regard  the  views  entertained 
by  the  followers  of  Brigham  Young,  that  he  is  a  prophet,  divinely  in- 
spired ? 

A.  I  suppose  that  is  a  very  different  thing.  To  tell  you  the  truth, 
I  believe  they  are  all  crazy. 

Q.    Your  belief  is  that  they  are  all  crazy  ? 

A.     Yes,  sir. 

Q.  Is  that  conclusion  based  on  the  fact  alone  of  their  entertaining 
those  opinions  and  those  views  ? 

A.  No,  not  at  all.  It  is  from  the  whole  origin  and  purpose  of 
Mormonism. 

Q.     Then  you  believe  all  the  Mormons  are  crazy? 

A.     I  do  not  know  that  they  are  all  crazy.     They  are — 

Q.     Deluded. 

A.  No;  a  great  many  of  them  are  scoundrels,  I  think  the  big  por- 
tion; the  rest  that  are  not  scoundrels  are  crazy.  I  think  the  women 
are  crazy ;  the  men  are,  probably,  all  right  enough. 
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Q.  You  recognize  a  distinction,  I  suppose,  Doctor,  between  toUl 
want  of  reasoning  power  and  non-action  of  the  mind;  a  reasoning, 
but  reasoning  incorrectly,  illogically  ? 

A.  Non-action  is  a  thing  I  cannot  conceive  of,  witihout  iliey  are 
dead. 

Q.  Well,  there  are  cases,  are  there  not,  of  total  paralysis  of  tha 
brain — absolute  loss  of  mind. 

A.    No;  there  are  some  functions  of  the  brain  that  are  going  oil 

Q.  Well,  there  are  cases  then  in  which  the  reasoning  facidties 
are  entirely  overborne  for  the  time  being  by  passion  ? 

A.    Yes,  sir. 

Q.  Then  during  the  existence  of  that  passion,  which  is  suffidenth 
powerful  to  overpower  the  reasoning  faculties,  there  wjould  be  no  ac- 
tion of  the  mind,  would  there  ?  wf 

A.  I  cannot  imagine  passion  without  some  action. "^Tt  is  deranged 
action.  I  cannot  imagine  such  passion  as  you  are  laying  down.  I  do 
not  mean  ordinary  action.  You  certainly  do  not  expect  there  is  no 
action  of  the  brain — as  when  a  man  is  mad,  in  oommon  parlance, 
there  is  action  of  the  brain. 

Q.  Well,  if  it  was  so  excessive  as  to  overpower  and  control  hia 
judgment  and  reasoning,  then  would  there  be  action  of  the  intellectual 
faculties  ? 

A.     No,  I  think  not. 

Q.  Doctor,  you  heard  the  question  put  to  some  of  the  other  med- 
ical witnesses  in  regard  to  a  consumptive  patient  who  ceases  to  expect- 
orate  after  having  done  so  for  a  long  time,  and  when  very  feeble  and 
near  death  from  consumption,  how  would  you  regard  that  symptom,  as 
unfavorable  or  otherwise  ? 

A.  It  depends  upon  circumstances  accompanying  it — the  period  of 
the  disease.     In  a  case  of  that  sort,  it  may  be  favorable  or  unfavorable. 

Q.  Suppose  it  to  be  when  death  is  near,  and  the  patient  is  Teiy  ill 
and  feeble,  in  the  last  stages  ? 

A.  In  that  case,  it  may  arise  from  exhaustion,  inability  to  raise  the 
pus  that  is  in  the  lungs,  or  the  secretion,  whatever  it  is. 

Q.  Then  it  would  be  regarded  as  indicative — ^then  it  would  be 
pretty  nearly  a  fatal  indication.  But  in  ordinary  circumstances,  in  the 
commencement  of  that  disease,  a  man  can  have  what  they  call  in  medi- 
cine, a  crop  of  tubercles  soften,  be  expectorated,  and  the  man  would 
live  on  two  or  three,  or  twenty-five  or  thirty  years  before  he  will  have 
another  crop  of  tubercles.  In  the  case,  as  stated  to  you  by  Mr.  Barnes, 
you  understand  that  the  occurrences  there  stated,  were  habitual;  you 
answered  that  question,  I  suppose,  upon  that  basis  ? 

A.     Well,  I  do  not  know  Uiat;  that  they  were  very  frequent. 

Q.  Well,  suppose  that  the  occurrences  complained  of  and  recited^ 
were  only  occasional,  and,  in  the  aggregate,  but  a  few  times,  and  all 
within  a  period  of  two  or  three  months;  and  they  only  occurred  while 
the  patient  was  extremely  sick  and  suffering  great  pain,  and  while  his 
mind  was  overtasked  and  occupied  by  large  business  interests,  and 
then  only  in  bursts  of  anger  and  passion,  would  you,  upon  that  state 
of  facts,  standing  alone,  say  that  insanity  was  necessarily  involved  in 
those  manifestations  ? 

A.     Monomania;  yes,  sir. 

Q.  How  would  you  regard  this  matter  of  his  carelessness  or  in- 
difference about  the  exposure  of  his  person,  under  those  circumstances  ? 

A.    All  that  I  have  seen  everywhere,  wherever  I  have  been  at 
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hospitals,  or  in  private  practice  anywhere,  I  never  heard  or  saw  any- 
thing like  it. 

Q.     Never  saw  any  carelessness  or  indifference  ? 

A.  I  have  seen  carelessness,  but  no  such  premeditated  carelessness 
as  it  seemed  to  have  been  there.  Common  decency — I  have  seen  the 
lowest,  meanest,  and  the  most  ordinary  people;  they  are  very  loth  to 
make  any  exposure  of  that  sort;  as  far  as  I  have  seen,  I  have  seen 
nothing  of  the  sort. 

Q.  That  is  not  the  question  that  I  present  to  you.  Doctor.  Sup- 
pose it  was  mere  carelessness  and  indifference — disregard. 

A.  It  is  a  kind  of  carelessness  and  indifference  that  I  tell  you  I 
have  not  been  in  the  habit  of  seeing.  It  is  the  rarest  thing  to  see  in 
the  largest  hospitals. 

Q.  You  do  not  understand  me,  Doctor.  I  am  not  speaking  with 
reference  to  the  testimony  in  this  case. 

A.  I  am  not  talking  of  the  testimonj — of  the  decency  of  the  whole 
world. 

Q.  You  say  that  were  carelessness  and  indifference  in  such  a  per- 
son, about  exposing  his  person,  would  be  an  evidence  of  insanity  ? 

A.  No,  I  did  not  say  that.  I  say  that  it  is  one  of  the  evidences 
of  insanity;  that  carelessness  of  a  man's  exposing  his  person. 

Q.  Doctor,  I  would  like  to  have  you  answer  now  as  I  state  it,  and 
not  with  regard  to  the  evidence  you  have  heard,  or  to  the  case  stated 
by  Mr.  Barnes. 

A.  I  will  try  to  answer  them  all  as  nearly  as  I  can  understand 
them. 

Q.  Suppose  this:  A  man  was  naturally  and  all  through  his  life  had 
been  exceedingly  vain,  egotistical,  and  very  self-opinionated  and 
bigoted;  that  is  his  natural  temperament  and  disposition  almost,  and 
he  is  soured  by  some  unhappy  experiences;  dislikiug  almost  everybody, 
and  knowing  that  he  himself  is  disliked  by  everybody,  and  hated;  and 
he  becomes  extremely  sick  and  feeble,  very  nervous;  would  it  be  any 
evidence  of  insanity  in  the  man  in  that  condition,  when  contradicted 
and  disputed  on  a  subject  upon  which  he  was  very  sensitive  and  very 
confident  that  he  was  right,  he  became  impatient  and  burst  into  passion, 
and  denounced  the  man  who  had  disputed  with  him  ? 

A.     Is  that  your  question  ? 

Q.     Yes,  sir. 

A.     I  think  you  draw  a  very  good  picture  of  a  crazy  man. 

Q.  You  think  that  from  those  facts  alone,  you  would  pronounce 
him  insane  ? 

A.  No;  I  would  not  pronounce  him  from  those  facts  alone;  I 
would  take  all  the  evidence  I  could  get.  But  all  those  facts  as  you 
narrate  them,  I  think,  look  particularly  towards  a  disordered  brain. 

Q.  Well,  in  the  absence  of  knowledge  of  other  facts,  would  not 
you  be  very  much  inclined  to  pronounce  him  insane  upon  that  testi- 
mony alone  ? 

A.  I  would  be  prepared  for  his  insanity  to  develop  itself  at  any 
moment.  That  is  the  nearest  way  I  think  that  I  can  answer  it,  so  far 
as  I  understand  the  question. 

Q.  But  you  would  not  be  quite  prepared  to  pronounce  him  insane 
at  that  time,  upon  that  alone  ? 

A.     Pretty  near  it;  it  would  take  very  little  other  evidence. 

Q.  In  cases.  Doctor,  where  the  monomania  is  not  so  marked  and 
fully  developed,  cases  which  are  a  little  obscure  and  doubtful,  in  this 
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case  is  it  possible  to  determine  whether  there  is  a  disorder  of  the 
intellect  or  not,  without  a  knowledge  of  the  antecedents  of  the  person, 
the  general  condition  of  his  mind,  and  the  accompaniments  of  this 
apparent  monomania  ? 

A.  Well,  yes;  I  think  you  can.  There  are  other  cases  ^jrhere  you 
might  have  difficulties  in  arriving  at  conclusions.  Some  of  the  cases 
are  very  obscure,  and  it  is  very  hard  to  find  them  at  all. 

Q.  Well,  is'ni  it  very  difficult  sometimes  to  determine  whether  the 
case  is  one  of  monomania  or  simply  mere  eccentricity  ? 

A.     Well,  no;  I  do  not  think  t^ere  is  much  trouble  aboat  that. 

Q.     Not  much  difficulty  in  distinguishing  between  the  two  ? 

A.  I  should  not  think  there  would  be  a  great  deal;  eccentricity 
comes  out  of  a  sound  mind;  the  others  out  of  an  unsound  mind. 

Q.  Can  there  be  such  a  thing.  Doctor,  as  an  entire  absence  of 
reason  upon  one  subject  or  class  of  subjects,  where  the  mind  remains 
in  full  vigor  in  regard  to  all  other  matters  ? 

A.     Is  thut  the  question  ? 

Q.     Yes,  sir. 

A.  Well,  that  question  is  generally  answered  thus:  I  suppose 
probably  pretty  near  the  truth;  but  I  cannot  well  conceive  of  one  part 
of  the  mind  being  injured  without  its  having  some  effect,  you  say 
entire? 

Q.    Yes,  sir. 

A.  I  object  to  that  word.  It  would  be  good  enough  for  him  to  go 
about  and  transact  his  business;  everything  of  that  sort,  but  I  would 
not  regard  that  as  being  entire  at  all. 

Q.  How  far.  Doctor,  could  the  case  of  the  patient  complained  of 
in  the  case  stated,  be  attributed  to  the  effects  of  medicine,  if  he  was 
taking  a  large  quantity  and  variety  of  medicines? 

A.  Well,  I  suppose  medicine  would  hardly  have  any  effect  upon 
him — any  such  effect  as  that.  A  man  sometimes  gets  a  little  flighty 
from  the  effect  of  opium,  but  it  ain't  anything  like  mental  disorder  at 
all;  it  is  temporary  and  passes  off;  it  don't  amount  to  anything. 

Q.  When  you  use  the  term  insanity  and  unsoundness  of  mind 
generally,  they  are  to  embrace  all  the  different  forms  and  degrees  of 
mental  unsoundness,  I  suppose. 

A.  Well,  that  is  the  ordinary  way  of  defining  insanity.  It  is  a 
generic  name. 

Q.     Belongs  to  all  cases  of  mental  unsoundness  ? 

A.     Each  and  every  one. 

Edwin  Bentley,  called  for  Contestant.     Sworn. 
Examined  by  Mr.  Babnes — Q.     What  is  your  occupation  ? 
A.     A  medical  officer  of  the  army;  practice  of  medicine  and  surgery. 
Q.     How  long  have  you  been  engaged  in  the  practice  of  medicine  ? 
A.     About  twenty  years. 

Q.     Have  you  attended  the  Court  during  the  progress  of  this  trial  ? 
A.     Yes,  sir;  I  have,  sir. 

Q.     Did  you  hear  the  hypothetical  question,  as  it  is  called,  put  by 
me  to  the  other  medical  witnesses  ? 
A.     I  did,  sir. 

Q.    Have  you  the  facts  there  stated  now  present  in  your  mind  ? 
A.     I  do  not  know  that  I  have  them  all  distinctly  in  my  mind  now, 
tut  I  heard  the  question  read,  and  I  can  answer  it  now  as  I  would  have 
ered  it  when  it  was  distinctly  in  my  mind. 
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Q.     Assuming  the  facts  stated  in  that  question  to  be  true — 

Mr.  Pratt — [Internipting.  ]  When  did  you  hear  the  question  stated, 
Doctor  ? 

A.     I  think  it  was  day  before  yesterday,  if  I  recollect. 

Mr.  Barnes — Q.  Assuming  the  facts  stated  in  that  question,  or 
proposed  case,  to  be  true,  what  should  you  say  was  the  condition  of 
the  person  described  in  that  question  with  reference  to  being  of  sound 
or  unsound  mind  ?  • 

A.    My  opinion  was,  that  such  a  man  had  an  unsound  mind. 

Q.     Is  that  your  present  opinion  ? 

A.     That  is  my  present  opinion. 

Q.  To  what  particular  class  or  subdivision  of  the  generic  term 
insane  should  you  assign  it  ? 

A.  It  would  be  assigned,  I  believe,  to  the  class  of  monomanias — 
monomania. 

Cro88-Examination  by  Mr.  Pratt — Q.  Upon  that  hypothetical  case. 
Doctor,  upon  what  subject  would  you  pronounce  the  patient  a  mono- 
maniac ? 

A.  It  would  be  various  subjects.  His  suspicions  would  be  one 
thing,  in  regard  to  the  conduct  of  his  wife  his  fear  of  being  assassin- 
ated; his  fear  of  being  poisoned;  his  exaltation  in  regard  to  himself, 
and  his  ideas  of  posthumous  fame,  and  many  others  that  I  cannot  name 
or  recall  at  this  moment. 

Q.  Do  you  mean  to  say  that  he  would  be  a  monomaniac  upon  each 
of  these  subjects  ? 

A.  I  mean  to  say  that  a  monomaniac  may  have  the  expression  of 
his  peculiar  notions  upon  an  endless  variety  of  things. 

Q.     Which  bear  no  relation  to  one  another  ? 

A.  There  may  be  a  number  of  relations  that  are  not  traced  by  those 
who  examine  him. 

Q.  When  he  had  reached  that  condition  in  which  he  seemed  to  be  a 
monomaniac  upon  an  endless  variety  of  subjects,  as  you  express  it — 

A.  I  do  not  say  that  he  was  so.  I  say  a  monomaniac  is  capable  of 
giving  expression  to  his  monomania  upon  an  endless  variety  of  things. 
The  expression  ma^  vent  itself  in  any  direction  at  any  time. 

Q.  When  the  insanity  manifests  itself  upon  an  endless  variety  of 
different  subjects,  would  not  it  be  a  case  of  general  insanity  rather 
than  monomania? 

A.  If  it  was  a  case  of  general  insanity,  then  we  would  understand 
that  the  powers  of  the  mind — he  would  lose  the  entire  control  of  his 
will,  he  would  then  be  a  general  monomaniac.  While  he  is  a  mono- 
maniac, he  is  supposed  to  have  his  senses  to  a  greater  extent  upon  cer- 
tain subjects.  He  may  be  rational — he  is  believed  to  be  rational  upon 
certain  subjects — even  more  rational  than  other  individuals,  or  seems 
to  have  a  better  understanding  of  them. 

Q.  Could  a  person.  Doctor,  be  entirely  insane — ^whatyou  would 
call  entirely  insane  upon  one  subject,  and  wholly  rational  upon  all 
others  ? 

A.  Well,  perhaps;  if  I  can  make  myself  intelligible  in  regard  to 
that.  I  don't  think  that  a  man  who  is  a  monomaniac  has  a  properly 
balanced  mind,  although  upon  particular  subjects  he  may  be  remark- 
ably sensible,  more  so  than  ordinary  individuals,  upon  particular  sub- 
jects. For  example,  if  I  might  state  a  case  to  make  myself  better 
understood:    I  have  known  a  mathematician  a  real  monomaoiac,  tiiat 
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could  compute  numbers  more  accurately  and  more  rapidly,  to  a  greater 
extent,  than  any  one  individual  that  I  have  ever  seen.  Although  I  do 
not  think  the  man's  mind  was  really  well  balanced;  what  you  would 
call  a  real  healthy  mind. 

Q.    Are  there  any  degrees  in  monomania  ? 

A.     Yes,  sir;  oh,  yes,  a  very  great  many  of  them. 

Q.  Well,  I  understand  your  idea  then,  that  a  man  could  not  be 
entirely  destitute  of  reason  upon  one  subject,  and  still  retain  his  rea- 
soning faculties  upon  all  others  ? 

A.  You  ask  me  if  I  think  a  man  could  be  a  mouomaniac  on  a 
single  subject,  and  retain  the  full  power  of  his  reasoning  on  all  other 
subjects  ? 

Q.  That  was  not  the  question.  If  he  could  be  entirely  destitute  of 
reason  on  a  given  subject,  and  retain  the  full  exercise  of  his  powers  on 
other  subjects  ? 

A.     I  think  so.     I  did  not  comprehend  the  question  at  first. 

Q.  But  there  are  degrees  in  insanity,  in  monomania,  the  same  as 
in  general  insanity  ? 

A.     Yes,  sir;  I  think  so. 

Q.  But  when  you  say  in  answer  to  the  case  stated  by  Mr.  Barnes, 
that  you  think  the  patient  was  insane,  or  of  unsound  mind,  you  use  the 
terms  in  the  general  and  comprehensive  sense,  the  generic  sense,  in- 
cluding all  grades  and  classes  of  diseases  of  insanity  ? 

A.     I  do,  sir. 

Q.  Is  not  there,  Doctor,  almost  every  conceivable  degree  of  mono- 
mania, from  that  which  just  barely  amounts  to  disordered  inteUect  on 
a  subject,  down  to  an  absurd  loss  of  reason  ? 

A.     I  think  there  is,  sir. 

Q.  Have  you  ever  made  an  especial  study  of  insanity;  has  it  ever 
been  a  specialty  with  you? 

A.  iNot  to  the  exclusion  of  everything  else;  I  have  for  a  length  of 
time  had  more  or  less  to  do  with  insane  individuals. 

Q.  How  would  you  determine — what  would  be  the  test.  Doctor,  if 
you  were  called  upon  to  tell  whether  a  patient  was  a  monomaniac  or 
not;  what  would  be  the  decisive  test  ? 

A.  If  I  found  the  patient  possessed  a  delusion  upon  anything,  I 
should  think  it  would  constitute  monomania  upon  that  subject. 

Q.  If  you  found  a  delusion  simply;  you  don't  mean  by  that,  that 
if  you  found  him  entertaining  an  erroneous  opinion  simply  ? 

A.  Perhaps  I  don't  make  myself  well  understood  in  regard  to  the 
matter  of  delusion.  I  understood  delusion  to  embrace  various  classes 
that  might  be  comprehended  in  the  terms  illusion  or  hallucination.  I 
suppose  any  sane  individual  might  have  an  illusion  or  hallucination, 
but  he  would  not  believe  it.  If  the  man  believed  those  things,  it 
would  be  a  delusion;  when  it  got  to  be  a  delusion,  it  would  embrace 
those  ideas  as  I  understand  it.  That  is  my  impression.  What  I  mean 
to  say  is,  for  example,  a  man  having  some  little  evidence  of  a  certain 
thing,  might  make  a  great  deal  more  out  of  it  than  really  existed,  con- 
stituting, I  suppose,  what  is  supposed  to  be  an  illusion.  If  he  was 
convinced  really,  that  there  was  not  anything,  that  it  was  in  his 
imagination.  There  is  a  certain  class  of  individuals  who  see  things 
we  cQ^nnot  see.  That  I  understand  is  an  hallucination,  and  therefore 
it  is  not  a  delusion;  but  if  the  case  be  a  delusion,  he  believes  it.  For 
example:  I  should  imagine  that  I  saw  pictures,  a  great  Tariety  of 
beautiful  pictures  hanging  along  the  ceiling;  if  I  knew  they  were  not. 
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I  should  be  sane.  If  I  carop  to  believe  that  thing,  it  would  be  a 
delusion.  In  that  sense  I  understand  delusion,  real  delusion,  consti- 
tutes a  symptom  of  monomania. 

Q.  Well,  the  illustration  which  you  give,  pictures  hanging  on  the 
wall,  that  is  a  case  where  there  is  no  evidence  at  all  to  support  your 
delusion  ? 

A.     No,  sir. 

Q.     That  is  what  you  understand  by  delusion  ? 

,  A.  No  evidence  to  support  it.  And  in  the  matter  of  delugion — ^I 
wou  d  include  those  both.  In  illusion  there  might  be  some  slight 
thing  to  sustain  the  delusion.  I  might  look  at  and  see  a  cloud  floating 
over,  for  instance;  there  are  individuals  who  could  see  in  that  cloud 
various  things;  perhaps  see  a  large  army  of  men  in  that  cloud.  Well, 
if  he  can  see,  or  if  he  knew  that  no  such  thing  could  exist,  it  would 
simply  be  illusion,  and  would  not  disturb  anybody;  but  if  he  came 
really  to  believe  it  and  undertook  to  make  me  believe  it,  though  he 
might  have  the  slight  evidence  of  there  being  a  cloud,  I  should  believe 
that  that  man  was  insane — laboring  under  a  delusion. 

Q.     That  is  what  you  understand? 

A.  That  is  what  I  would  understand.  I  may  be  mistaken  about 
that.     That  is  my  impression  of  the  facts. 

Q.  I  wholly  agree  with  you.  Doctor;  two  of  us  agree.  When  you 
answer  generally,  upon  the  case  stated,  the  individual  was  of  unsound 
mind,  it  is  upon  the  basis  that  these  acts  were  habitual  with  him  ? 

A.    Yes,  sir. 

Q.  All  of  the  bursts  of  passion  and  fury  recited  in  the  cases  stated, 
might  be  the  result  of  a  violent  temper,  which  had  been  unrestrained 
for  a  series  of  years,  nervous  and  debilitated,  without  their  having 
necessarily  disturbed  intellectual  faculties  ? 

A.  Do  you  mean  in  the  case  that  I  have  heard  you  state,  or  in  this 
hypothetical  case  that  has  been  stated. 

Q.  I  say  that  all  those  bursts  of  passion,  stopping  with  that  alone, 
and  anger  recited  in  the  case  stated  by  Mr.  Barnes,  might  be  the  result 
of  a  violent  and  very  bad  temper,  nervous  irritation,  witiiout  necessarily 
involving  a  disturbance  of  the  reasoning  powers  ? 

A.  While  a  man  allows  himself  to  be  so  excitable,  it  appears  to 
me  the  brain  is  not  what  would  be  considered  a  well-balanced,  healthy 
brain,  and  though  I  mi^ht  conceive  that  a  man  might  get  into  a  great 
burst  of  passion,  without  being  insane,  if  he  would  act  as  a  sane  man 
afterwards,  he  would  make  an  explanation.  I  don't  understand  in  the 
cases  as  cited,  there  was  any  explanation.  The  man  persisted,  as 
though  he  believed  all  he  was  saying. 

Q.  Leaving  that  fact,  whether  it  was  or  not  entirely  out  of  the 
question,  taking  the  case  simply  as  I  stated,  could  such  bursts  of 
passion  result  from  such  causes,  without  necessarily  involving  a  serious 
disturbance  of  the  intellectual  faculties? 

A.  Not  if  habitual.  If  it  was  a  single  instance,  it  would  be  more 
reasonable.  Its  becoming  so  habitual,  I  scarcely  can  conceive  it,  with- 
out an  impairment  of  the  mind. 

Q.  If  that  occurred  once  without  disturbance  of  the  intellectual 
faculties,  it  might  occur  again  in  the  same  way. 

A.  I  think  it  is  usually  for  most  men,  that  understand  the  ordinary 
courtesies  of  society,  if  they  should  so  far  forget  themselves,  as  to 
burst  out  in  one  of  these  extreme  rages  of  passion,  they  would  imme- 
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diately  attempt,  when  they  regained  jsonndness — that  is,  r^[ained 
reason — to  m&ke  some  restitution  to  those  indiyidoals  tbat  they  had 
slandered  or  wronged.  I  don't  see  anything  of  that,  sir,  in  this  case, 
and  that  is  the  reason  that  I  feel  that  it  is  an  evidence  of  insanity. 

Q.  Well,  if  it  did  exist,  and  was  shown  to  you,  would  that  change 
your  opinion  upon  that  point  ? 

A.     It  would  modify  it  to  some  extent. 

Q.  Is  it  not  sometimes,  Doctor,  exceedingly  difficult  to  determine 
where  eccentricity  leaves  off,  and  insanity  begins  ? 

A.     I  think  sometimes  it  is;  that  is  my  impression. 

Q.  If  you  were  called,  then,  to  determine  the  question  whether  a 
stranger  to  you  was  a  monomaniac  or  not,  and  you  found  that  there 
had  been  all  through  his  life  great  general  eccentricity,  that  fact  in  an 
obscure  case  would  weigh  very  much  with  you,  would  it  not,  in  deter- 
mining his  monomania  ? 

A.  It  would;  and  then  it  would  be  subject  to  certain  considera- 
tions. While  I  would  have  to  consider  the  eccentricities  of  the  man 
as  an  argument  weighing  in  favor  of  this  being  only  eccentricity,  I 
would  have  to  remember  that  this  peculiarity  that  eccentric  individuals 
are  particularly  liable  to  take  the  same  form  of  mania.  Both  of  these 
things  would  have  its  weight  with  me. 

Q.  Suppose  the  acts  themselves,  which  seemed  to  constitute  his 
monomania,  were  just  such  things  as  would  be  expected  rationaly  of  an 
individual  where  there  was  any  suspicion  whatever  of  insanity,  while 
he  was  in  perfect  health,  would  you  then  find  it  very  difficult  to  deter- 
mine? 

A.  I  would  consider  it  difficult  to  determine,  and  should  have  to 
investigate  the  cause,  bringing  everything  to  bear  that  I  mig^ht  be  able. 

Q.  Is  it  not  an  exceedingly  difficult  and  delicate  matter  sometimes, 
Doctor,  to  determine  where  a  mere  absurd  and  unreasonable  error  of 
judgment  stops,  and  delusion  or  a  deluded  opinion  commences  ? 

A.  It  might  be  in  some  cases.  There  might  be  such  a  case  as 
would  require  more  particular  investigation  to  make  it  out  even  then, 
it  might  be  so  obscure  as  not  to  be  very  clear  to  your  mind. 

Q.  For  instance,  where  the  opinion  itself  is  within  the  ordinary 
range  of  human  experience  and  human  affiurs,  not  irregular  in  itself  at 
all,  but  quite  possible,  and  even  probable,  and  whether  the  fact  existed 
or  not,  depends  upon  a  very  great  variety  of  other  facts  and  evidence 
in  that  case  ? 

•  A.  In  that  case  I  should  want  to  ^*  investigate  the  case,"  as  we 
say,  and  take  up  the  history  of  the  whole  affair  relating  to  the  man, 
unless  I  should  find  in  the  course  of  the  investigation  that  something 
should  appear  satisfactory.  But  in  answer  to  your  question  directly,  I 
should  need  to  investigate  the  case  in  order  to  satisfy  my  mind  that  it 
was  insanity. 

Q.  If,  during  the  time  of  the  occurrences  complained  of,  the 
patient  was  under  medical  treatment,  taking  large  q\iantities  and  varie- 
ties of  medicine,  that  I  suppose  would  weigh  with  you  in  determining? 

A.  It  would  weigh  so  much  as  this :  If  there  was  nothing  par- 
ticularly marked  about  it,  I  might  hesitate  in  my  opinion  until  I  would 
know  tne  man  was  over  the  influence  of  the  medicines;  that  is,  I  should 
know  that  at  the  moment  of  my  examination  he  was  not  under  the 
influence  of  any  particular  medicinal  agent. 

Q.  Monomania  is  simply  a  diseased  state  of  the  mind  upon  a  par- 
ticular subject,  is  it  not  ? 
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A^    Or  class  of  subjects. 

Q.  If  the  monomania  exists  in  regard  to  more  than  one  subject, 
they  must  be  all  cognate  or  connected  subjects — bear  some  relation  to 
one  another? 

A.  I  don't  understand  that  that  absolutely  follows.  It  might  be 
in  the  mind  of  the  subject  of  the  monomaniac.  He  might  see  the 
connection  to  some  one  of  these  subjects  which  the  examiner  might 
not  see.  He  might  associate  them  with  one,  or  two  or  three,  or  half  a 
dozen,  as  the  case  might  be.  He  might  in  some  way  link  them 
together. 

Q.  Do  you  think  there  could  be  monomania  in  the  same  patient, 
upon  the  subject  of  religion  and  at  the  same  time  upon  the  subject  of 
his  family  ?  That  is,  would  there  be  two  distinct  monomanias  in  the 
same  patient?    Could  there  be  ? 

A.     Monomaniacs  are  more  liable  to  have  some  disturbance  on  the 

subject  of  religion.     That  is  usually  an  affliction  thrown  in  more  often 

*  than  otherwise,  so  far  as  I  know.     They  have  their  own  peculiar 

notions  about  religion.     Unless  they  were  excessive  they  would  not 

perhaps  have  so  much  weight  with  me  as  with  some  individuals. 

Q.  Suppose,  Doctor,  that  the  intellectual  disturbance  manifests 
itself  in  about  the  same  degree  and  all  about  the  same  instant,  upon 
three  or  four  subjects  which  were  entirely  disconnected  and  not 
related  to  one  another  ? 

A.     I  understand  that  might  exist  in  the  mind  of  a  monomaniac. 

Q.  Would  the  patient  be  a  monomaniac  upon  each  subject,  or  if 
not,  how  would  you  determine  upon  which  subject  he  was  particularly 
a  monomaniac,  if  equally  disturbed  upon  another  distinct  and  different 
one? 

A.  Well,  there  is  usually  a  principal  one  iipon  which  he  seems  to 
be  most  exercised,  ^hich  one  takes  the  lead.  If  he  was  especially  and 
particularly  suspicious  he  might  be  classed  with  the  monomaniacs  of 
suspicion.  It  is  hardly  possible  to  make  a  detailed  and  complete 
statement  as  to  every  condition  of  the  mind  that  might  exist.  The 
object  of  classification  is  not  expected  to  cover  everything,  but  to  assist 
the  mind  in  approaching  something. 

Q .  Doctor,  does  not  the  case,  as  stated  by  Mr.  Barnes,  bear  as 
much  resemblance  to  moral  insanity  as  it  is  classified  by  the  works,  as 
it  does  to  monomania  ? 

A.  I  think  that  that  case  would  be  diagnosed,  although  there 
might  be  some  prevailing  ideas  connected  with  it  in  regard  to  tiie  moral 
sentiments — ^I  should  feel  if  I  had  diagnosed  the  case  as  one  of  mono- 
mania, that  it  would  be  confirmed  by  any  one  who  might  be  at  all 
familiar  with  the  disease. 

Q.  What  is  the  feature  which  particularly  distinguishes  moral  in- 
sanity from  monomania  ? 

A.  Those  feelings  which  may  gush  out  in  regard  to  the  passions, 
and  in  regard  to  religion,  and  various  forms  of  hypochondria  and 
nostalgia, 

Thomas  Bennett,  called  for  Contestant.     Sworn. 

Examined  by  Mb.  Barnes. — Q.  You  are  a  physician  and  a  surgeon , 
I  believe,  sir  ? 

A.     Yes,  sir. 

Q.  How  long  have  you  been  engaged  in  the  practice  of  your  pro- 
fession. Doctor? 
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A.     About  thirty  years. 

Q.  Did  you  hear  the  hypothetical  case  that  I  put  to  I>r.  Shurtliff, 
and  to  the  otiier  medical  witnesses  who  followed  him  ? 

A.     I  did,  sir.. 

Q.  Are  you  familiar  with  the  facts  stated  in  that  question,  and  hare 
you  them  now  in  your  mind,  perfectly?  Assuming  the  facts  stated  in 
that  proposition  to  be  true,  what  is  your  opinion,  as  to  the  condition 
of  the  person  therein  described,  with  reference  to  soundness  or  un- 
soundness of  mind  ? 

A.     That  he  was  a  person  of  unsound  mind. 

Q.  To  what  particular  grade,  or  class,  or  subdivision  of  insanity, 
should  you  assign  that  case  ? 

A.  There  is  a  system  of  classifying  these  diseases  of  the  mind  into 
monomania,  etc.,  but  recent  physiologists  divide  them  differently. 
They  speak  of  partial  and  entire  intellectual  insanity  or .  sanity.  This 
I  should  call  a  case  of  partial  intellectual  insanity.  By  ''  x>artial,"  I 
mean  not  as  regards  insanity,  but  in  degree. 

Oro88-Examinaiicm,  by  Mr.  Pratt. — Q.  You  would  reg^ard  it,  then, 
as  a  degree  of  insanity  ?    Would  that  express  your  idea  ? 

A.  No,  not  a  degree  of  insanity.  Partial  insanity,  as  in  contra- 
distinction from  entire  insanity — general  insanity. 

Q.     Partial  insanity  ? 

A.  Partial  insanity  as  contra-distinguished  from  entire  insanity, 
or  monomania,  if  you  like. 

Q.     Do  you  use  those  as  equivalent  terms  ? 

A.  Not  entirely  as  equivalent  terms.  It  has  been  found  that  the  term 
monomania  does  not  cover  the  ground;  still  it  is  used  in  lieu  of  a  better 
word. 

Q.  Well,  what  is  the  distinction,  Doctor,  if  ypu,  can  so  illustrate 
it  to  the  jury,  between  what  would  be  generally  G»^ed  monomania  and 
what  you  now  designate  as  partial  insanity. 

A.  There  would  be  no  difference  only  in  extent.  What  I  mean  by 
monomania  is,  where  the  person  has  one  insane  delusion,  and  one  alone; 
that  is  strictly  monomania.  But  a  person  may  be  insane  on  some  sub- 
jects, and  not  insane  on  all;  and  that  is  what  I  call  partial  insanity. 

Q.  Well,  in  this  case  then,  or  in  the  case  as  stated  by  Mr.  Barnes 
— if  I  get  your  idea — ^you  find  a  disordered  mind  upon  several  appar- 
ently different  subjects  ? 

A.    Yes,  sir. 

Q.  And  it  is  for  that  reason  that  you  in  a  measure  distingfuish  it 
from  monomania,  that  being  confined  to  one  subject  ? 

A.  That  is  the  reason  that  I  distinguished  it  from  monomania, 
that  being  confined  to  one  subject.  It  is  not  in  practice  confined  to 
one,  but  there  seems  to  have  been  a  great  deal  of  argument  about  this 
monomania  being  distributed  to  other  subjects  for  the  purpose  of  clas- 
sification of  disease. 

Q.     Then  without  using  the  terms  for  the  purpose  of  classifying  it^ 
would  you  say  in  the  case  stated  by  Mr.  Barnes  that  he  manifested  a 
disordered  state  of  mind  on  several  subjects  ? 
A.     Yes,  sir. 

Q.  There  has  been  a  great  deal  said.  Doctor,  about  a  man  being 
insane  upon  one  subject,  and  entirely  rational  upon  others.  Could 
there  be  such  a  thing  as  insanity  upon  one  subject  and  sanity  upon  all 
others? 
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A.  Oh,  yes,  sir;  the  records  of  disease  are  numerous  of  cases  of 
that  sort. 

Q.  Doctor,  suppose  a  man  to  have  had  fixed  ideas  upon  some  par- 
ticular subject  from  his  earliest  life;  later  in  life  there  is  an  evident 
disorder  of  the  intellectual  faculties  on  some  subjects,  and  he  still 
adheres  to  his  preconceived  ideas  and  notions  of  that  one  subject,  and 
finally  carries  out  the  idea  that  he  embraces  in  thought.  Would  not 
you  regard  him  as  being  rational  upon  that  one  subject  ? 

A.  Your  question  is,  that  it  was  a  rational  subject,  and  he  never 
changed  from  it  ? 

Q.     Exactly. 

A.  Certainly;  it  never  become  irrational  because  he  became  irra- 
tional. 

Q.  When  you  answered  Mr.  Barnes  generally,  upon  his  hypothet- 
ical case,  it  has  been  the  supposition  that  the  things  complained  of 
and  recited  were  habitual  witli  the  individual  ? 

A.     Yes,  sir;  I  think  it  was  so  stated  in  the  hypothesis. 

Q.  Now,  suppose.  Doctor,  that  instead  of  being  habitual,  those 
outbursts  of  passion  only  occurred  occasionally,  in  tne  aggregate  half 
a  dozen  times,  and  at  a  time  when  the  patient  was  exceedingly  feeble 
in  health,  nervous  and  irritable,  in  the  midst  of  some  controversy  with 
some  individual,  would  you,  upon  that  state  of  facts  alone,  consider 
this  outburst  of  passion  any  shiking  evidence  of  insanity  ? 

A.     Yes,  sir;  but  that  was  not  the  hypothetical  case. 

Q.     Not  as  he  stated  it.     I  put  one  now  ? 

A.  No;  if  a  man  were  insane  once,  he  would  be  insane,  of  course, 
no  matter  how  long  the  insanity  might  last,  he  would  be  insane.  If 
he  got  sound  afterwards,  it  would  be  another  thing. 

Q.     We  are  trying  to  know  whether  he  is  insane  or  not  ? 

A.     You  are  assuming  he  is  insane. 

Q.     Certainly  ? 

A.    If  you  put  the  case  where  a  man  is  not  insane,  I  cannot  make 

him  so. 

» 

Q.  The  object  is  to  ascertain  that.  You  say  this:  You  answered 
Mr.  Barnes  upon  the  hypothesis  or  ground  that  these  acts  were 
habitual.  Now,  I  say,  suppose  that  these  acts  instead  of  being  habitual 
had  only  occurred  occasionally  ? 

A.    I  don't  say  that  he  was  insane  upon  a  burst  of  passion. 

Q.  What  I  mean  to  ask  you  is,  whether  this  outburst  of  passion 
might  occur  without  insanity,  occasionally  ? 

A.     Oh  I  yes;  the  bursts  of  passion  might. 

Q.  When  you  speak  of  insanity  or  unsoundness  of  mind,  I  sup- 
pose, like  the  rest  of  them,  you  use  it  as  a  generic  term,  to  include  all 
the  degrees  and  different  forms  of  insanity  ? 

A.     Yes,  sir. 

Q.  Wei],  there  is  a  great  variety  of  grades  in  monomania,  is  there 
not.  Doctor? 

A.     Oh,  yes,  sir, 

Q.     As  only  other  forms  of  insanity  ? 

A.     Yes,  sir. 

Q.  That  is  to  say,  the  mind  may  be  very  slightly  disturbed  on 
that  particular  subject,  or  the  reasoning  faculties  upon  that  particular 
subject  may  be  annihilated  ? 

A.     Yes,  sir* 
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Q.  You  never  would  pronounce  a  patient  insane ,  Doctor,  I  sup- 
pose, until  you  found  at  least  there  was  a  fixed  delusion  upon  some 
subject  in  the  mind  of  the  patient  ? 

A.     I  should  not. 

Q.  Is  not  it  exceedingly  difficult  sometimes  to  tell,  to  detertoine, 
in  fact,  whether  it  is  a  delusion,  or  simply  an  unreasonable  error  of 
opinion  or  judgment  ? 

A.  Well,  if  you  can  bring  reason  to  bear  on  the  mind,  and  conTince 
him  that  his  idea  is  a  delusion,  of  course,  it  is  not  insanity.  If,  by 
reason  you  can't,  and  he  maintains  his  same  opinion,  contrary  to  reason, 
of  course  it  is  insanity. 

Q.  It  amounts  to  a  delusion,  then,  when  a  false  idea  cannot  be 
removed  by  evidence  and  reason  ? 

A.     Yes,  sir. 

Q.  But  a  man  may  draw  a  wrong  conclusion  of  a  fact  from  testi' 
mony,  and  against  a  considerable  preponderance  of  testimony^  without 
necessarily  involving  insanity  ? 

A.     Yes,  sir;  I  suppose  so. 

Q.  What  do  you  recognize,  Doctor,  as  a  marked  distinction  be- 
tween  what  is  usually  called  eccentricity  and  insanity — unsoundness  of 
mind? 

A.  A  man  may  have  very  eccentric  habits,  and  yet  his  mind  may 
be  sound.  Usually  a  person  of  eccentric  habits,  may  be  approached — 
may  be  convinced  of  his  eccentricity,  and  may  acknowledge  it.  But  a 
person  with  a  fixed  ^elusion,  of  coarse,  is  unamenable  entirely  to 
reason  npon  that  subject. 

Q.  Well,  in  numbers  of  cases,  or  cases  that  are  a  little  doubtful, 
it  is  a  little  hard  isn't  it,  to  determine  sometimes  whether  it  is  an 
eccentricity,  or  whether  it  amounts  to  a  delusion  of  insanity,  rather? 

A.  It  may  be  somewhat  difficult,  without  taking  the  pains  and 
trouble  to  investigate  the  matter. 

Q.  If  you  were  called  for  the  purpose  of  determining  whether  a 
stranger  to  you  was  insane  or  not,  and  you  found  that  upon  inquiry, 
that  the  man  had  been  a  great  general  eccentricity  through  life,  and 
when  there  was  no  question  of  disordered  faculties,  that  fact  would 
weigh  very  materially,  I  suppose,  in  determining  the  question  ? 

A.     Oh,  yes,  sir,  it  would. 

Q.  And  if  you  foimd  that  the  man  all  through  his  life  from  child- 
hood, and  from  youth  up,  had  steadily  adhered  to  certain  ideas  and 
facts  upon  a  particular  subject,  you  would  consider  him  rational  upon 
that  subject,  although  he  might  manifest  disorder  of  the  intellect  upon 
other  subjects  ? 

A.     Yes,  sir.     We  had  that  question  presented  before. 

Q.  Yes,  Doctor,  I  think  we  did;  I  guess  you  are  right.  Does  the 
mere  fact.  Doctor,  that  a  person  entertains  a  deluded  opinion — I  mean 
anything  that  you  call  a  deluded  opinion,  without  what  is  called  hallu- 
cination, is  it  insanity  ? 

A.  Well,  I  don't  know  that  I  used  the  term  **  deluded  opinion." 
I  spoke  of  "  delusion"  and  **  fixed  delusion."    Wbat  is  the  question  ? 

Q.  Suppose  there  is  a  fixed  delusion  in  the  mind  upon  some  sub- 
ject, but  there  is  no  hallucination  whatever  ?  Is  that  fixed  delusion 
alone — does  it  alone  constitute  insanity  ? 

A.     Most  undoubtedly. 

Q.     Can  you  reliably.  Doctor,  determine  the  existence  of  mono- 
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mania  \vithaut  any  knowledge  whatever  of  the  mental  faculties  or 
general  condition  of  the  mind — without  any  knowledge  of  the  antece- 
dents of  the  patient  ? 

A.  Oh  yes,  sir;  perfectly  well.  I  once  knew  a  man  who  imagined 
himself  the  prophet  Elijah,  and  yet  he  was  a  perfectly  sane  man.  I 
know  he  was  a  monomaniac. 

Q.  In  that  class  of  cases  you  would  pronounce  at  once,  where  the 
delusion  was  impossible  and  absurd  in  itself — of  course  that  would  be 
evidence  of  insanity.  How  do  you  regard  the  fact,  Doctor,  that  a  very 
old  man,  one  very  sick  and  feeble,  and  occupied  with  business,  his 
fnind  intently  engaged- 

Mr.  Barnes — [Interrupting.]  What  do  you  mean  by  a  very  old 
man,  Mr.  Pratt?  He  was  fifty-seven  years  old.  Do  you  call  that  an 
old  man  ?    You  are  most  that  yourself. 

Mr.  Pratt — ^Q.  Suppose,  then.  Doctor,  a  man  fifty-seven  years  of 
age,  very  feeble,  very  nervous,  very  much  occupied  mentally,  with 
winding  up  his  mental  affairs,  should  be  careless  and  indifferent  about 
the  exposure  of  his  person  in  the  presence  of  those  who  were  waiting 
upon  him;  would  that  single  fact  alone  indicate  insanity  ? 

A.  Well,  no;  I  don't  suppose  it  would.  He  would  not  be  a  very 
decent  man.     People  don't  do  that. 

Q.  It  would  indicate  a  vulgar  mind  or  indecency  rather  than 
insanity  ?  Doctor,  would  the  fact  that  a  man  was  exceedingly  profane 
at  times,  particularly  when  in  a  transport  of  rage — would  tnatfaot 
alone  be  any  evidence  of  disordered  mental  faculties  ? 

A.     No,  sir.  * 

Q.  Suppose  a  man  who  was  naturally  exceedingly  vain,  egotistical 
and  self-opinionated,  impatient  of  all  contradiction  and  opposition — a 
man  of  nervous  temperament  naturally,  then  becoming  feeble  and  still 
more  nervous  and  irritable,  would  you  consider  it  any  evidence  of 
insanity  that  he  fell  into  a  passion  under  such  circumstances,  ^nd 
denounced  individuals  who  contended  with  him  about  matters  that  he 
thought  he  was  right  about,  and  on  which  he  was  very  sensitive  ? 

A.     That  of  itself  would  be  no  evidence  of  insanity. 

Q.  That  would  simply  be  evidence'of  a  profane  and  hard  temper, 
and  disposition,  I  suppose? 

A.     Yes,  sir. 

Q.  There  is  a  very  material  distinction,  is  there  not,  between  a 
total  non-action  of  the  reasoning  faculties-^a  reasoning,  but  doing  it 
so  inaccurately  and  illogically — what  I  mean  to  say  is,  the  difference 
can  be  very  readily  seen  in  the  patient  ? 

A.  There  is  a  difference,  of  course,  between  entire  insanity  and 
partial  insanity. 

Q.  That  expresses  the  same  idea.  Now,  Doctor,  about  this  thing 
— about  a  man's  suspicions  and  jealousy.  Would  a  very  absurd  and 
unreasonable  jealousy  of  a  man's  wife  exist  without  involving  disorder 
of  the  mental  powers  ? 

A.     Not  to  a  sound  mind. 

Q.  If  you  found  that  an  individual  who  became  excessively  jealous 
without  sufficient  cause,  you  would  pronounce  him  of  disordered  intel- 
lect? 

A.  I  certainly  should — especially  if  it  had  been  shown  that  there 
was  no  cause. 

Q.  I  will  state  a  general  question,  Doctor,  for  the  purpose  of  get- 
ting your  idea  generally.    You  speak  of  delusions;  do  you  make  any 
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distinction  between  a  feeling  which  is  impossible  or  totallj  nnreasont- 
ble  in  itself,  and  one  rational  in  itself,  having  the  elements  of  proba- 
bility, but  unsupported  by  evidence  sufficient  to  convince  ? 

A.  Both  of  them  are  the  actions  of  an  unsound  mind — beliefs  oi 
an  unsound  mind.  Both  of  them  may,  and  both  do  exist  in  the  mind 
of  insane  people. 

Q.  Well,  you  would  admit,  I  suppose,  that  a  man  from  a  giveD 
state  of  facts  would  arrive  at  a  very  different  conclusion  from  what  yon 
would  arrive  at,  and  persist  in  that  without  being  insane,  if  the  facte 
were  in  conflict.  Suppose  there  is  a  mass  of  evidence  and  facts  here 
apparently  in  conflict.  You  are  convinced  and  come  to  a  conclusion, 
and  somebody  else  weighs  those  facts  and  comes  to  a  directly  opposite 
conclusion.  You  would  not  for  that  reason  alone  say  that  a  juiymao 
was  insane  ? 

A.  Presuming  that  I  had  sufficient  evidence  in  my  own  reason, 
and  knew  that  I  was  right,  I  should  say  that  man  was  certainly  tm- 
sound.     I  could  not  come  to  any  other  conclusion. 

Q.    Do  you  of  your  profession  always  agree  with  each  other  ? 

A.    Do  you  of  yours  ? 

Q.  I  am  satisfied  vnth  that  answer.  You  say  that  if  you  was  abso- 
lutely certain  that  you  was  right.  Doctor,  you  would  pronounce  an- 
other man  insane  who  reached  a  different  conclusion.  But  how  could 
you  know  that  you  was  absolutely  right  ? 

A.  If  I  had  evidence  in  my  own  reasoning  powers — and  if  I  had 
not,  I  would  not  be  able  to  give  an  opinion — if  I  did  give  an  opinion, 
I  should  say  he  was  insane. 

Q.  Simply  because  he  reached  a  different  conclusion  from  yourself, 
upon  a  given  state  of  facts? 

A.  Simply  because  I  believed  my  opinion  was  reason,  and  his  was 
not. 

Q.  Then,  would  you  mean  to  say  if  there  was  no  evidence,  or  no 
reasonable  evidence — 

A.  [Interrupting.]  I  understood  you  to  say  there  was  evidence, 
and  I  was  reasoning  on  that  evidence. 

Q.  Yes;  I  say,  suppose  the  conclusion  rests  upon  a  given  state  of 
facts,  and  those  facts  were  in  conflict  apparently,  a  part  of  them  tend- 
ing to  produce  one  conclusion — 

A.  [Interrupting.]  Oh,  in  a  conflict  of  the  facts  you  could  have 
no  conclusion.  You  must  get  your  facts  right,  or  you  can't  have  a 
conclusion. 

Q.  Well,  take  this  very  case.  Doctor,  before  the  jury.  There  is  a 
vast  amount  of  testimony.  The  jury  have  got  to  find  a  verdict  upon 
that  testimony.  Now,  if  the  jury  should  reach  a  conclusion  different 
from  the  one  which  you  would  reach,  you  would  not  regard  that  as  any 
evidence  of  insanity  on  the  part  of  the  jurors  ? 

A.    No,  I  certainly  should  not. 

Q.  Now,  Doctor,  suppose  that  the  facts  are  settled,  and  agreed 
upon,  and  an  individual  from  that  draws  a  conclusion  or  inference  dif- 
ferent from  the  one  which  you  draw,  would  you  pronounce  that  act  an 
evidence  of  disordered  intellect  ? 

A.  The  question  is  so  vague.  If  you  put  a  case,  I  can  answer  it. 
You  might  ask  me  whether  I  Uiought  two  and  two  would  make  four, 
two  and  two  and  a  half;  another  man  might  say  yes,  he  does,  and  I 
might  say  no,  I  don't.  Give  me  a  definite  case — something  to  go  upon. 
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Put  the  case,  of  course,  I  can't  say  a  man  is  insane  just  because  be 
differs  from  me. 

Q.  That  [is  the  answer  to  my  question,  Doctor.  Did  you  know 
Horace  Hawes  in  bis  lifetime  ? 

A.     I  did,  sir. 

Q.    Did  you  ever  attend  him  professionally  ? 

A.     I  did,  sir. 

Q.     How  long,  and  when  were  you  bis  professional  adviser  ? 

A.  Well,  I  can't,  I  don't  remember  the  dates.  I  saw  bim,  I  think, 
one  or  two, — I  saw  him  on  three  different  occasions,  one  visit  each 
time.  He  would  send  for  me,  and  be  would  go  into  bis  case  in  detail 
very  lengthily;  he  would  bear  what  I  had  to  say,  and  then  be  would 
say  be  would  have  nothing  to  do  with  me,  and  he  would  sign  a  du- 
plicate receipt  and  send  me  the  money;  and  I  would  not  go  again  until 
he  would  send  again,  and  the  same  thing  was  gone  through. 

Q.     Was  that,  Doctor,  bis  last  sickness  ? 

A.     Tes,  sir;  one  was  during  bis  last  sickness. 

Q.  Did  you  make  a  careful  diagnosis  of  bis  physical  condition, 
bis  disease  ? 

A.     I  did,  sir. 

Q.     About  bow  long  before  bis  death.  Doctor,  was  your  last  visit  ? 

A.     I  don't  think  it  could  have  been  more  than  a  week  or  two. 

Q.  Did  you  have  at  that  visit  some  considerable  conversation  with 
bim? 

A.     Yes,  I  bad  considerable  conversation  Yriih  bim  then. 

Q.  Upon  any  other  subject  than  bis  disease — bis  physical  con- 
dition? 

A.     He  told  me  of  bis  sufferings,  bis  starvation  and  so  on;  yes. 

Q.  Did  you,  from  your  observation — what  you  saw  of  bim  upon  the 
whole  at  that  time,  form  any  opinion  as  to  his  insanity  or  sanity  ? 

A.  I  simply  spoke  to  bim.  about  bis  physical  condition,  and  my 
examination  of  bim  fatigued  bim  a  good  deal  and  I  left.  I  examined 
bis  chest  physically,  and  that  tired  bim  a  good  deal;  because  be  wished 
that — not  that  it  was  necessary  at  all,  but  he  required  it  and  I  did  it. 

Q.  Well,  was  there  anything  in  bis  conduct  or  appearance  or  what 
be  said  which  indicated  to  you,  or  left  the  impression  upon  your  mind 
that  be  was  an  insane  man  ? 

A.     No,  sir. 

Re-direct  Examination  by  Mr.  Babnes — Q.  Doctor,  the  last  time 
you  was  there,  did  he  say  anything  to  you  in  relation  to  the  length  of 
time  you  thought  he  could  live  ? 

A.     I  don't  remember,  sir. 

Q.  During  these  visits  that  you  made  to  bim,  your  conversation 
was  directed  wholly  to  bis  physical  condition  ? 

A.     Solely  to  that. 

Q.  You  did  not  talk  to  bim  on  the  subject  of  bis  posthumous 
fame? 

A.    I  talked  about  nothing  more  than  bis  condition. 

Q.     Nor  bis  family  ? 

A.     Nor  his  family. 

Q.     Did  you  ever  prescribe  anything  for  bim  ? 

A.    Yes,  sir. 
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Q.  What  did  yoa  find  after  yoa  had  prescribed  for  Inm  tliat  k 
did? 

A.  He  told  me  the  next  Tint  he  had  not  taken  the  mediciiie  that  I 
prescribed,  nor  would  he. 

Q.     Why  not  ? 

A.  He  did  not  choose;  he  did  not  think  I  knew  anything  aboat  it, 
and  he  would  not  take  it. 

Q.     Did  you  ever  see  any  manifestation  of  temper  in  bim,  or  did 
anyttiing  occur  while  you  were  there  to  call  out  his  temper  at  all — any    l| 
expression  of  temper  ? 

A«  Well,  I  remember  once  his  wife  came  into  the  room,  and  be 
abruptly  ordered  her  out. 

Q.    What  did  he  say  to  her  ? 

A.     "  Go  out!  " 

Q.  What  was  his  manner  and  appearance  toward  ber,  wben  yon 
saw  them  together  ? 

A.  I  only  just  saw  them  in  a  yeiy  transitory  way — in  tbat  way. 
She  Just  came  into  the  room  and  I  just  left. 

Q.     What  was  his  manner  and  demeanor  towards  her  ? 

A.     Yeiy  abrupt.     He  spoke  in  an  abrupt  way,  ordering  ber  out. 

Q.     Is  that  all  he  said  to  her  ? 

A.     Yes,  sir. 

Q.    What  did  she  do? 

A.     Walked  out. 

Q.  Was  there  anything  going  on  in  the  room  at  the  time,  which 
necessitated  her  absence,  or  made  it  improper  for  her  to  be  present,  as 
a  wife? 

A.    Not  at  all,  sir. 

Q.  You  say  his  manner  was  very  abrupt  ?  Did  you  mean  any- 
thing more  than  simply  it  was  curt  ? 

A.     He  spoke  in  a  short,  curt,  sententious  way  to  her — abniptway. 

Q.     Did  his  manner  evince  any  feeling  toward  her,  of  any  kind? 

A.    A  very  ill  feeling,  I  thought. 

Q.     What  was  her  manner  ? 

A.     She  simply  walked  out. 

Q.     That  was  all  there  was  of  it  ? 

A.    Yes,  sir. 

Q.    Did  you  ever  see  them  together,  before  ? 

A.     Yes,  sir,  I  have  seen  them  together,  before. 

Q.     Where  was  that,  and  when  ? 

A.  I  think  she  was  present  some  two  or  three  years  agfo,  when  I 
went  to  see  young  Horace,  who  was  sick. 

Q.  Nothing  particular  occurred  on  that  occasion,  that  excited  your 
attention? 

A.    I  don't  remember  anything  particular. 

Q.  During  his  last  sickness  then,  yon  saw  him  within  a  week  or 
two  of  his  death  ? 

A.     Yes,  sir. 

Q.  During  his  last  sickness,  did  you  see  them  together  at  all,  ex' 
cept  on  this  occasion  ? 

A.     None,  except  on  this  occasion. 

Q.  Doctor,  suppose  you  had  seen  and  heard  the  things  to  which 
these  witnesses  testified  to  knowing,  taking  the  testimony  as  yon  had 
heard  it  here,  applying  it  not  to  his  case — ior  I  understand  you  to  say 
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you  have  beard  all  the  testimony  in  this  case — suppose,  in  respect  to 
another  man  than  him,  the  same  state  of  facts  had  appeared  to  your 
own  observation,  what  should  you  have  stated  in  reference  to  the  men- 
tal condition  of  the  man  ? 

A.     That  he  was  decidedly  insane. 

Mb.  Babnes — 1  shall  now  offer  in  evidence  the  two  documents  re- 
ferred to  in  the  will  so-called,  and  described  in  the  will  as  a  deed  of 
conveyance  and  foundation,  bearing  date  October  31,  1870,  made  by 
the  deceased  to  Albert  Dibblee  and  others,  for  Mission  Block  44,  in 
the  City  and  County  of  San  Francisco,  State  of  California,  marked 
Exhibit  No.  6. 

Also,  a  deed  of  conveyance  and  foundation,  bearing  €ate  24th  Feb- 
ruary, 1871,  by  the  deceased  to  Horatio  Stebbins  and  others,  for  Bed- 
wood  Farm  and  other  property,  for  the  establishment  and  maintenance 
of  an  Institution  of  learning,  the  same  to  be  called  Mont  Eagle  Uni- 
versity, and  marked  Exhibit  No.  7. 

[Here  the  Contestant  rests.  The  case  was  continued  till  to-morrow 
morning  at  10  o'clock.] 


ELEVENTH  DAY. 

Satubdat,  Novembeb  26th,  1871. 

Mbs.  CABOLmE  Hawes,  called  for  Opponents.     Sworn. 

Mb.  Babnes — I  would  like  to  have  the  gentleman  announce  for 
whom  he  calls  this  witness. 

The  Coubt — ^The  presumption  is,  unless  something  is  stated,  that 
she  is  called  as  against  any  person  who  maintains  the  validity  of  the  will* 

Mb.  Babnes — As  against  any  person  who  maintains  the  validity  of 
the  will  ? 

The  Coubt — ^Tes,  sir. 

Mb.  Babnes — Then  she  is  our  witness.     I  do  not  call  her. 

The  Coubt — ^You  do  not  maintain  the  validity  of  the  will. 

Mb.  BabKes — You  say  the  presumption  is,  she  is  called  against  those 
who  maintain  the  validity  of  the  will. 

The  Coubt — Then  I  mean  the  other  way. 

Mb.  Pbatt — She  is  called  for  the  Executor  and  for  all. 

The  Coubt — On  behalf  of  those  who  maintain  the  validity  of  the 
will. 

Mb.  Babnes — Mr.  Pratt,  I  understand,  represents  nobody  but  Pro- 
fessor Evans.     The  Executor  does  not  call  her. 

The  Coubt — They  can  say  so.  Do  you  call  her  ?  Mr.  Sawyer  rep- 
resents the  same  side  that  you  do.  He  is  against  the  validity  of  the 
will. 

Mb.  Babnes— He  is  appointed  to  represent  the  minor  heirs. 

Mb.  Babtlett — Mr.  Baldwin  is  on  the  side  of  the  heirs. 

Mb.  Baldwin — So  far  as  the  parties  I  represent,  I  would  like  to  hear 
Mrs.  Hawes'  version  upon  some  of  the  matters. 

Mb.  Kennedy — ^I  do  not  make  any  objection  to  calling  Mrs.  Hawes. 
I  do  not  call  her  myself  on  behalf  of  the  Executor,  but  I  enter  no  ob- 
jection to  their  calling  Mrs.  Hawes. 
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Mb.  Pratt — [To  the  witness.] — Q.  When  did  you  first  become 
acquainted  with  Mr.  Hawes? 

A.     I  think  it  was  in  April  or  May,  1865. 

Q.     When  were  you  married  to  him  ? 

A.     The  twenty-fourth  of  May,  1858. 

Q.    How  did  you  first  become  acquainted  with  him  ? 

Mb,  Babnes — I  object  to  that. 

Mb.  Babnes — ^Wait  a  moment;  when  I  object  do  not  answer.  I 
object  to  the  question  as  irrelevant  and  immaterial.  I  do  not  snppose 
we  are  to  have  the  history  of  the  courtship  in  this  case.  The  /act  is 
that  it  culminated  in  marriage,  that  is  enough. 

The  Coubt^I  sustain  the  objection. 

Mb.  Pbatt — ^About  how  many  times  had  you  met  Mr.  Hawes  prior 
to  your  marriage  ? 

Mb.  Babnes — ^I  object  to  that. 

A.     About  five  hundred. 

Mb.  Babnes — ^Do  not  answer.  I  know  you  are  willing  to  tell  him 
everything  he  wants  to  know,  but  I  don't  want  you  to  tell  nim  anything 
but  what  is  proper  and  relevant  to  this  case.  I  object  on  the  g^round 
that  it  is  irrelevant  and  immaterial. 

The  Coubt — She  has  already  answered  it.  She  said  about  five 
hundred  times,  I  think. 

Mb.  Babnes — I  move  to  strike  it  out. 

The  Coubt — [After  argument.  ]    I  understand  that  is  introductory. 

Mb.  Pbatt — Was  he  then  reputed  to  be  a  man  of  wealth  ? 

Mb.  Babnes — ^I  object  to  the  question. 

The  Coubt — She  can  answer  the  question. 

Mb.  Babnes — ^Note  an  exception. 

A.     Not  to  me.     I  didn't  know  anything  about  his  wealth. 

Mb.  Pbatt — You  did  not  know  anything  about  his  financial 
condition  ? 

A.     No,  sir;  I  did  not. 

Q.     Where  have  you  resided  since  your  marriage  with  Mr.  Hawes  ? 

A.  In  San  Mateo  County,  a  part  of  the  time;  in  San  Francisco,  a. 
part  of  the  time;  and  a  part  of  the  time  we  were  boarding,  a  month 
or  two  months,  I  think,  in  Santa  Clara. 

Q.  During  what  portion  of  that  time  did  you  live  apart  and  sep- 
arate from  Mr.  Hawes  ? 

A.     I  never  lived  apart  and  separate  from  Mr.  Hawes. 

Q.     You  never  have  ? 

A.     Never;  I  didn't  consider  so. 

Q.  Was  there  a  portion  of  the  time  that  he  resided  on  Mission 
street  and  you  at  Bedwood  ? 

A.     No,  sir. 

Q.     There  was  not  ? 

A.     No,  sir. 

Q.     On  Folsom  street,  I  mean. 

A.  He  came  in  to  attend  to  his  business  and  would  stay  probably 
a  week  or  two,  and  come  back  to  the  ranch^  and  I  would  sometime^ 
go  to  the  city. 

Q.  About  what  was  the  longest  period  that  he  remained  here  on 
Folsom  street  and  you  at  Redwood  at  one  time  ? 

Mb.  Babnes — I  object  to  that,  as  irrelevant  and  immaterial. 

The  Court — I  sustain  the  objection. 
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Mr.  Pratt — ^When  did  Mr.  Hawes  first  begin  to  treat  you  un- 
kindly ? 

A.  Well,  I  don't  know  what  you  would  call  unkindly,  but  soon 
after  we  were  married. 

Q.     In  what  did  that  unkindness  consist  ? 

A.  Well,  in  scolding  me  for  matters  that  I  didn't  know  that  I  was 
blameable  for. 

Q.  Did  that  unkindness  continue,  that  method  of  treatment,  down 
to  about  the  time  of  his  death  ? 

A.     Yes,  sir. 

Q.  When  did  Mr.  Hawes  first  speak  to  you  about  his  intention  to 
found  and  establish  any  public  institution? 

Mr.  Barnes — I  object  to  that,  as  irrevalent  and  immaterial,  and 
not  in  issue  in  this  case,  at  all. 

The  Court — I  overrule  the  objection. 

Mr.  Barnes — Note  an  exception. 

A.  I  think  it  was  about — ^he  has  talked  of  such  things  since  1862 
or  1863,  about  Bedwood  Farm  having  a  school  that  he  spoke  of  build- 
ing on  Eagle  Hill.  He  then  said  he  thought  it  would  make  a  fine  site 
for  a  college,  but  he  didn't  know  but  what  he  would  give  Bedwood 
Farm  for  that. 

Mr.  Pratt— Q.     In  1862  or  '63  ? 

A.  I  think  it  was  1862  or  '63,  he  spoke  of  those  things,  about  Bed- 
wood  Farm. 

Q.  How  many  times  did  he  talk  to  you  upon  that  subject  in  his 
lifetime  ? 

Mr.  Barnes — I  object  to  that,  as  irrelevant  and  immaterial. 

The  Court — I  overrule  the  objection. 

Mr.  Barnes — I  except. 

A.     I  don't  know;  I  never  counted. 

Mr.  Pratt — Can  you  approximate  ?    Was  it  fifty  times,  or  ten? 

A.  No,  sir.  I  don't  think  anything  about  it,  for  I  didn't  take  note 
of  it  at  the  time. 

Q.     When  did  he  last  speak  to  you  on  that  subject  ? 

Mr.  Barnes — I  object  to  that,  as  irrelevant  and  immaterial. 

The  Court — I  overrule  the  objection. 

Mr.  Barnes — I  except. 

A.  I  think  it  was  the  evening  that  the  deed  of  foundation  of  Mont 
Eagle  University,  was  printed  in  the  ''Bulletin."  I  think  that  was 
the  last  time  that  he  spoke  to  me. 

Q.     About  how  long  was  that  prior  to  his  death  ? 

A.  I  think  it  was  on  the  8th  or  9th— 7th,  8th,  or  9th  of  Maich,  I 
forget  which.  It  was  Tuesday  evening  or  Wednesday  evening,  of  that 
week. 

A  Juror — Q.    March,  before  his  death  ? 

A.     Yes,  sir;  he  died  on  the  12th  of  March. 

Mr.  Pratt — Q.  Did  you,  on  any  occasion,  when  he  was  talking 
with  you  on  that  subject,  protest  against  it  ? 

A.     No,  sir. 

Mr.  Barnes — I  object — well,  you  have  answered;  no  matter  now. 

Mr.  Pratt — Did  you  ever  expressly  consent  to  it  ? 

A.     No,  sir. 

Q.  Did  he  ever  consult  with  you  about  what  provision  should  be 
made  for  you  by  his  will,  or  otherwise  ? 
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A.     Not  by  his  will. 

Q.  Did  he  ever  tell  you  what  proTision  he  intended  to  make  bj 
his  will? 

Mb.  Babnes — I  object.     The  instrument  speaks  for  itself. 

Thb  Court — I  sustain  the  objection. 

Mb.  Pbatt — ^When  did  he  first  speak  to  you  upon  the  subject  of  lus 

Willi 

Mb.  Barnes — 1  object  to  that  as  immaterial  and  irrelevant. 

The  Court — [After  argument.]  I  will  sustain  the  objection  to  the 
question  immediately  preceding  that — that  a  married  woman  is  neyer 
estoppel  except  the  law  makes  some  provision  where  she  can  bind  her- 
self by  declarations.  In  the  case  of  matters  of  this  sort  the  consent 
of  the  wife  would  not  be  material  as  a  fact  to  change  the  rig-hts  of  the 
parties  at  all. 

Mb.  Pratt — ^Not  at  all.     It  is  not  on  that  basis  at  all. 

The  Coubt — It  may  have  that  effect  upon  the  minds  of  the  jury. 
Having  that  effect  to  some  extent,  I  consider  the  question  improper, 
and  for  that  reason  overrule  the  preceding  question  on  the  same  ground. 

Mb.  Pratt — I  donU  know  as  I  understand  your  Honor.  I  ask  the 
witness  when  was  her  first  conversation  on  that  subject,  and  Mr.  Barnes 
objected  to  that.     Is  that  objection  sustained  ? 

The  Court — Is  that  the  question  now  before  the  Court  ? 

Mb.  Babnes — He  asked  when  Mr.  Hawes  first  spoke  on  the  subject 

The  Coubt — That  is  the  one  I  allude  to;  the  one  preceding  that. 

Mb.  Pbatt — I  asked  her,  did  he  ever  consult  with  her  about  what 
provision  should  be  made  for  her  by  his  will. 

The  Coubt — I  sustain  the  objection  to  that. 

Mb.  Pbatt — Note  an  exception  to  the  ruling  upon  that  question. 

The  Coubt — By  the  common  law,  a  married  woman  is  presumed  to 
be  controlled  entirely  by  her  husband,  and  her  consent,  her  declaration 
can  never  be  brought  in  as  estoppel,  and  I  sustain  the  objection  to 
that  question  because  it  may  have  that  effect  on  the  minds  of  the  jury. 

Mb.  Pbatt — We  utterly  disclaim  that;  but  even  if  that  were  the 
case,  your  Honor,  if  it  was  still  important  as  a  circumstance  to  enable 
them  to  determine  the  sanity,  I  think  the  question  is  proper. 

The  Coubt — I  do  not  see  how  it  would  throw  any  light  upon  that 
subject. 

Mb.  Pbatt — Now,  the  next  question  I  propose  to  ask  is,  when  was 
your  first  conversation  with  Mr.  Hawes  on  the  subject  of  his  will  ? 

Mb.  Barnes — I  object  to  that  as  irrelevant  and  immaterial. 

The  Coubt — That  embraces  the  same  thing.  I  sustain  the  objection 
to  that. 

Mb.  Pbatt — The  Reporter  will  note  an  exception  to  the  ruling  of 
the  Court.  I  will  now  ask  the  witness — I  suppose  the  same  objection 
will  be  made,  but  your  Honor  will  bear  with  me  a  few  moments — ^Did 
Mr.  Hawes  converse  with  you  upon  the  subject  of  his  last  will  and 
testament  ? 

Mb.  Babnes — I  object  to  that  as  irrelevant  and  immaterial. 

The  Coubt — The  same  ruling  and  exception. 

Mb.  Pbatt — I  will  now  ask  tibe  witness  one  more  question  and  then 
pass  from  that  subject;  that  is,  did  he  ever  have  any  conversation  with 
you  on  the  subject  of  his  last  will  and  testament. 

Mb.  Babnes — I  object  to  that  as  irrelevant  and  immaterial.  The 
question  ought  to  have  been  the  first  one,  and  then  the  whole  thing 
would  have  been  disposed  of.     All  the  other  questions  assume  facts 
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not  proven;  it  is  not  worth  while  to  note  an  objection  on  that  ground. 

Mb.  Pbatt — Now,  I  will  ask  the  witness  if  she  ever  said  to  him  that 
she  would  prefer  an  annuity,  a  monthly  allowance  to  a  portion  of  his 
property? 

Mr.  Barnes — I  object  to  that,  in  the  first  place,  on  the  ground  that 
the  question  is  leading  and  improper  in  form,  and  in  the  next  place, 
that  it  is  irrelevant  and  immatericd. 

The  Court — [After  argument.]  I  think  that  question  can  be 
answered. 

Mr.  Barnes — I  object  to  it  on  the  further  ground  that  it  is  not 
evidence  in  rebuttal.  I  do  not  care  about  pressing  that  at  the  present 
time. 

The  Court — I  think  if  it  is  proper  at  all,  it  is  evidence  in  rebuttal 
in  this  case. 

The  WrrNESs — No,  sir. 

Mr.  Pratt — Q.  Did  you  and  Mr.  Hawes  ever  consult  or  advise 
together  about  sending  your  son  to  Europe  to  be  educated  ? 

Mr.  Barnes — I  object  to  that  as  irrelevant  and  immaterial. 

The  Court — I  overrule  the  objection. 

Mb,,  Barnes — I  except. 

A.  He  made  his  arrangements  to  send  my  child  to  Europe  before 
he  ever  said  anything  to  me  about  it.  I  accidentally  found  it  out 
without  his  telling  me.  He  had  made  all  his  arrangements  for  that, 
and  he  sent  my  child  away  before  I  ever  knew  anything  about  it. 

Mr.  Barnes — Q.     What  was  the  latter  part  of  your  answer  ? 

A.  I  accidentally  found  it  out  by  going  into  his  room  and  finding 
on  the  table  that  there  had  been  an  agreement  made  and  signed 
between  him  and  Professor  Evans. 

Q.  When  you  spoke  to  him  about  it  he  refused  to  tell  you  anything 
about  it;  is  that  what  you  said  ? 

A.     Yes,  sir;  he  didn't  tell  me  anything  about  it. 

Mr.  Pratt — Was  that  the  only  conversation  you  had  on  the  subject? 

A.  I  asked  him  if  he  was  not  going  to  let  me  see  my  child  before 
he  sent  him  out  of  the  country.  He  led  me  to  believe  that  I  should, 
until  he  got  all  of  his  arrangements  made,  though  that  was  only  to 
lead  me  to  this  belief  until  he  had  finished  his  arrangements  with  Mr. 
Bartlett  and  Mr.  Evans;  and  after  that  he  telegraphed  to  those  parties 
to  go  immediately  out  of  the  country,  for  fear  that  I  would  get  to  see 
the  child. 

Mr.  Barnes — Q.     You  did  not  see  him  ? 

A.     I  did  not  see  him.     I  have  not  seen  him  for  over  two  years. 

Mr.  Pratt — Q.  Did  you  ever  yourself,  express  an  unwillingness, 
or  a  desire  either,  that  your  son  should  be  sent  away  for  his  education  ? 

Mr.  Barnes — I  object  to  that  question,  as  to  its  form.  The  counsel 
has  the  witness  on  examination-in-chief.  If  it  is  competent  at  all,  for 
him  to  go  into  that  subject  here,  let  him  ask  the  witness  what  was  said 
on  that  subject,  and  let  us  have  it,  but  I  object  to  that  mode  of  exam- 
ining the  witness. 

The  Court — [After  argument.]  I  think  that  would  be  a  fair  way  of 
asking  the  question. 

Mr.  Pratt — Q.    What  did  you  say  to  him  upon  that  subject  ? 

A.     The  subject  of  sending  my  cluld  back  to  Europe? 

Q.    Yes. 

A.  Well,  I  objected  to  it,  and  I  wrote  to  Mrs.  Evans,  as  soon  as  I 
ound  it  out,  that  it  was  a  mystery  to  me,  why  these  things  were  done 


416  THE  HAWES'  WILL  OASE. 

without  my  knowledge  or  consent,  and  as    he  had  seen  Mr.  Hawec 
and  knew  that,  in  all  probability,  he  would  not  live  lon^^^  and  if 
should  outlive  him,  who  had  the  best  right  to  the  children,  they  or  I 

Q.    Was  that  all  the  conversation  on  the  subject  ? 

A.  That  is  all  that  I  remember  about  sending  my  children  awaj 
only  that  I  wanted  him  to  see  me,  and  I  was  led  to  believe  that  I  ahoul 
see  him,  and  I  was  decieved  in  it. 

Q.     When  did  this  occur  ? 

A.     That  occurred  in  August, 

Q.     What  year? 

A.    The  first  part  of  August,  1870. 

Q.    That  was  after  his  return  from  Europe  ? 

A.     Soon  after. 

Q.     When  did  Mr.  Hawes  start  for  Europe  ? 

A.     On  the  25th  of  September,  1869. 

y .     Where  did  he  leave  you  ? 
I  A.     He  left  me  standing  on  the  wharf,  here  in  San  Francisco. 

Q.     I  mean  by  that,  where  did  he  leave  you  to  reside  ? 

A.     Anywhere  I  chose  to  go;  I  had  means  to  pay  for  it. 

Q.  Where  had  you  been  residing,  immediately  prior  to  his  de 
parture? 

A.    At  Redwood  City,  on  the  farm. 

Q.     He  made  no  different  arrangements  for  you  ? 

A.     He  made  no  different  arrangements  for  me,* whatever. 

Q.  You  were  residing  at  Kedwood,  on  the  farm,  when  he  wen 
away? 

A.  I  was  there  when  he  went  away,  except  when  he  left  me  hen 
on  the  wharf. 

Q.  In  what  condition  did  he  leave  the  house  on  Mission  street 
occupied  or  unoccupied — I  mean  Folsom  street  ? 

Mb.  Babnes-t-I  object  to  that  Question,  as  irrelevant  and  immaterial. 

The  Court — [After  argument.  J    I  overrule  the  objection. 

Mb.  Babnes — I  except. 

Mb.  Pbatt — In  what  condition  did  he  leave  the  house  on  Folson 
street  after  he  went  to  Europe — occupied  or  unoccupied? 

A.     It  was  occupied  by  his  cousin. 

Q.     What  was  tiie  name  of  his  cousin  ? 

A.    William  B.  Hawes. 

Q.     How  long  did  William  B.  Hawes  remain  there  ? 

A.     I  think  it  was  about  a  week  after  Mr.  Hawes  left. 

Q.     In  what  condition  was  the  house  when  William  B.  Hawes  left  it) 

A.    You  mean,  whether  it  was  clean  or  not  ? 

Q.    No;  was  it  occupied  or  imoccupied  ? 

A.  It  was  occupied  whenever  I  chose  to  go  there  with  my  night 
key  and  unlock  it. 

Q.    By  whom  ? 

A.  By  no  particidar  one  after  Mr.  Hawes,  except  when  I  would  go 
in  myself. 

Q.  It  was  unoccupied,  then,  and  locked  up,  except  when  you  went 
and  unlocked  it  ? 

A.    I  unlocked  it. 

Q.    Was  there  any  furniture  in  the  house  ? 

A.     We  wouldn't  live  in  it  without. 

Mb.  Babnes — I  object  to  that. 
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The  Court — I  overrule  the  objection.  In  all  these  overrulings  the 
Beporter  will  note  an  exception  whether  counsel  takes  it  or  not,  unless 
you  want  no  exception  to  appear  on  record. 

Mr.  Barnes — It  might  be  that  it  is  not  desirable  to  cumber  the 
record  with  exceptions  in  all  these  cases,  and  I  would  rather  that  we 
should  make  our  own  exceptions  when  we  wish  them  entered. 

Mr.  Pratt — Did  you  answer  the  question  ? 

The  Witness — ^What  was  the  question  ? 

Q.     Was  there  any  furniture  in  the  house  ? 

A.     There  was. 

Q.     Was  the  house  all  furnished  throughout  ? 

A.     We  only  occupied  the  wing  of  the  house. 

Q.     Was  that  the  only  portion  that  was  furnished  ? 

A.     That  is  all  we  had. 

Q.     Was  the  furniture  left  in  that  room  when  he  went  away  ? 

A.     It  was.     It  is  there  yet. 

Q.     Was  it  there  on  his  return  ? 

A.     It  was. 

Q.     When  did  he  return  from  Europe  ? 

A.     I  think  it  was  the  18th  of  July— the  17th  or  18th  of  July,  1870. 

Q.  Did  you,  or  did  you  not  take  away  or  sell  any  furniture  during 
his  absence  ? 

A.     I  did. 

Q.     Where  did  you  take  that  furniture  from? 

A.     Out  of  the  house  on  Folsom  street. 

Q.     What  kind  of  furniture  was  it  ? 

A.  It  was  parts  or  pieces  of  furniture,  some  that  had  been  rented 
out  to  tenants  for  several  years — different  tenants. 

Q.     Parts  of  broken  sets  ? 

A.     Yes,  sir. 

Q.  Did  you  know  at  the  time,  whether  or  not,  Mr.  Hawes  particu- 
larly prized  any  piece  of  that  furniture  ? 

A.  Not  a  piece  that  I  sold.  He  would  not  keep  it.  He  threatened 
to  burn  it  all  up,  any  way,  and  I  thoughs  rather  than  bum  it  up,  I 
would  sell  it. 

Q.     How  much  did  you  sell  ? 

A.     How  many  pieces  ?  • 

Q.     Yes,  and  what  did  you  sell,  as  near  as  you  can  enumerate? 

A.  I  sold  one  part  of  a  painted  pine  set,  green — one  that  he  had 
before  he  was  married,  on  the  ranch. 

Q.     A  bedroom  set  ? 

A.     Yes,  sir. 

Q.     One  that  he  had  before  he  was  married  ? 

A.  I  think  he  did.  I  cannot  swear  whether  he  had  it  before  or 
after  his  marriage.  It  was  from  auction  that  he  bought  it,  a  part  of  it. 
He  had  it  rented  out  before,  and  the  tenants  used  it,  and  they  burnt 
one  of  the  tables  up. 

Q.     What  else  ? 

A.     Then  there  was  another  old  bedstead. 

Q.     How  long  had  he  had  that  ? 

A.     He  had  it  about  seven  years;  I  went  with  him  to  buy  it. 

Q.     Was  there  anything  peculiar  about  it  ? 

A.     Nothing  at  all;  a  plain  walnut  bedstead. 

Q.     What  else  ? 
27 


418  THE  HAWES'  WILL  CASE. 

A.    A  part  of  a  black  hair  cloth  set. 
Q.     How  long  had  he  had  that  ? 

A.     The  same  time  he  got  the  bedstead.    I  went  'with  him  to  boj 
it,  seven  or  eight  years  ago.     It  had  been  rented  out  all  that  time. 

Mb.  Babnes — Q.     It  was  furniture  i^hich  had  been  rented  out  ? 

A.     Yes,  sir;  to  different  tenants  in  the  house. 

Mb.  Pbatt — Q.     Anything  else? 

A.     Nothing. 

Q.     That  is  all? 

A.     That  is  all. 

Q.     Did  you  sell  any  grain  during  his  absence  ? 

A.     I  did. 

Q.     How  much  ? 

A.     One  hundred  sacks  of  wheat. 

Q.     Where  was  that  grain  when  you  sold  it  ? 

A.     It  was  in  our  barn,  on  Redwood  Farm. 

Q.  Did  you,  at  any  time  after  Mr.  Hawes*  return,  deny  to  him. 
that  you  had  sold  either  the  furniture  or  the  grain  ? 

A.     Never. 

Q.     Let  me  refresh  your  memory  a  little. 

A.     I  am  willing. 

Q.  Do  you  recollect  quite  a  serious  disturbance  and  difficult 
which  took  place  at  Redwood  after  Mr.  Hawes'  return,  between  Mr. 
Hawes  and  Mr.  Livingstone — wasn't  it  Mr.  Livingstone — 

A.     I  don't  know  that  he  had  any  trouble  with  him. 

Mb.  Babnes — I  object  to  that.  He  has  asked  the  witness  and  she 
has  answered  it. 

Mb.  Pbatt — Between  Mr.  Hawes  and  the  man  who  has  had  charge 
of  the  place  there,  whatever  his  name  was  ? 

Mb.  Babnes — I  object  to  that. 

Mb.  Pbatt — ^In  the  presence  of  Mr.  Bartlett  in  regard  to  this  sale 
of  grain  ? 

Mb.  Babnes — I  object  to  that  as  irrelevant  and  immaterial.  He  has 
already  asked  the  witness  the  question  and  got  her  answer.  She  is  bis 
witness. 

The  Coubt — [After  argument.]  Counsel  has  a  right  to  refresh  the 
witness'  memory  upon  things  of  that  8or4.  That  is  as  far  as  the 
question  goes.  If  it  is  for  the  purpose  of  contradicting  the  witness 
he  cannot  ask  that  question;  but  if  after  exhausting  yoiir  means  to 
refresh  her  memory  she  states  a  certain  fact,  that  is  as  far  as  you 
can  go. 

Mb.  Pbatt — Do  you  recollect  that  controversy  and  conversation  ? 

A.     About  the  wheat  ? 

Q.     Yes. 

A.  I  know  I  went  in  to  Mr.  Hawes  and  told  him  that  I  took  it  and 
sold  it  to  pay  bills  with.  Some  of  the  bills  were  in  the  hands  of  the 
collector;  I  didn't  know  what  to  do,  and  there  were  bills  he  had  made 
when  his  own  relations  were  with  us;  I  did  not  feel  disposed  to  take 
the  money  that  he  had  left  me,  to  pay  them  with;  and  I  consulted  a 
lawyer  about  it,  the  District  Attorney  and  the  County  Judge,  and 
others,  to  know  whether  it  would  be  proper  for  me  to  do  this,  and  they 
said  I  would  be  perfectly  safe  in  doing  it. 

Q.     Were  those  bills  contracted  by  him  before  he  went  away  ? 

A.     Well,  he  was  in  the  East  at  the  time.     He  had  left  his  relations 
re  for  me  to  take  care  of.     He  brought  them  out  here  in  May,  and 
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he  went  East,  I  think  either  the  last  of  May  or  the  first  of  June,  and 
left  those  relations  here  and  did  not  provide  any  means — he  bought 
some  few  groceries  before  they  arrived  here,  but  no  meat  and  veget- 
ables; he  left  no  means  for  that,  of  course;  and  I  paid  as  far  as  I  could 
with  the  means  I  had. 

Q.  The  grain  was  sold  then  for  the  purpose  of  paying  bills 
contracted  during  his  absence  ? 

A.  Part  of  them  were  butcher  bills  and  groceiy  bills,  and 
dry  goods  bills  furnished  his  sister,  and  presents  for  herself  and 
children. 

Q.  Were  any  of  them  contracted  before  his  departure  and  by 
him? 

A.  He  never  contracted  the  meat  bills  and  vegetable  bills  or 
anything  of  the  kind. 

Q.  Do  you  know  about  the  amount  of  indebtedness  contracted  by 
you  during  his  absence  ? 

A.     I  think  I  do. 

Q.     About  how  much,  Mrs.  Hawes  ? 

A.     My  own  expenses  ? 

Q.     Well,  debts  contracted  by  you  during  his  absence  ? 

A.     Paid  or  unpaid  ? 

Q.     Yes. 

A.  Well,  I  think  altogether  it  would  not  come  to  over  fifteen  hun- 
dred dollars  paid  and  unpaid. 

Q.  Was  Mr.  Hawes  involved  in  any  lawsuits  in  consequence  of 
your  contracting  any  of  those  bills  ? 

A.  I  think  there  was  a  bill  of  forty-eight  dollars  in  Bedwood  to 
Mr.  Cooper. 

Q,     Was  there  more  than  one  lawsuit  ? 

Mr.  Babnes — What  was  that  forty-eight  dollars  for? 

A.     Groceries. 

Q.     Give  us  the  data  of  that  bill  more  particularly. 

A.     Whom  it  was  to,  and  what  it  was  contracted  for  ? 

Mb.  Pbatt — That  bill  of  forty-eight  dollars  was  for  groceries,  a  debt 
contracted  by  you  during  his  absence  ? 

A.     And  part  of  it  was  before  he  went  away. 

Q.     Was  there  more  th|ui  one  lawsuit  as  far  as  you  know  ? 

A.     No,  I  don't  know  of  any  other. 

Q.     You  only  know  of  one  ? 

A.     That  is  all. 

Q.  Did  Mr.  Hawes  ever  accuse  you  of  attempting  or  seeking  to 
poison  him  ? 

A.     Yes,  sir. 

Q.     When  was  the  first  time  ? 

A.  I  don't  remember  when  the  first  time  was.  I  remember  it  was 
oftener  since  he  came  back  from  Europe. 

Mbi  Babnes — He  did  it  oftener  after  he  returned  from  Europe  ? 

A.    Yes,  sir. 

Q.     He  did  it  before  and  after  ? 

A.     Yes,  sir. 

Mb.  Pbatt — How  many  times  before  he  went  to  Europe  ? 

A.     I  don't  remember;  it  was  often. 

Q.  What  was  the  occasion  of  his  making  that  accusation  the  first 
time — that  is  what  I  mean  ?  What  were  the  circumstances;  what  bad 
occurred  ? 
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A.    I  don't  remember. 

Q.    Can't  jou  recall  the  circumstances,  Mrs.  Hawes  ? 

A.    No,  sir. 

Q.     It  did  not  create  much  impression  on  your  mind  at  the  time? 

A.  No,  sir;  because  he  did  it  so  often  without  any  cause  that  I 
didn't  think  anything  about  it. 

Q.  Do  you  remember  the  circumstances  in  regard  to  some  mush 
which  had  a  peculiar  flavor  or  smell  at  one  time  when  he  accused  you 
of  tiTing  to  poison  bim?  ' 

A.  I  remember  they  had  some  little  fuss  among  themselves — ^the 
girl  and  the  nurse — and  he  called  me  up  to  know  what  I  thoug^ht  about 
it.     I  told  them  I  thought  they  had  put  in  soda  instead  of   salt. 

Q.     Then  there  was  something  peculiar  about  the  mush  ? 

A.     So  far  as  I  know;  I  didn't  taste  it. 

Q.    Did  you  examine  it  ? 

A.  I  went  into  the  kitchen  and  examined  the  kettle,  and  on  exam- 
ination I  found  they  had  put  in  soda  instead  of  salt.  The  cook  made 
the  mistake.     She  was  a  new  cook — his  nurse. 

Q.     That  affected  its  color,  did  it  not  ? 

A.    No,  sir. 

Q.    Not  at  aU? 

A.    No,  sir. 

Q.    Did  it  change  its  smell  ? 

A.    No,  sir. 

Q.    Nor  taste  ? 

A.  Well,  it  did  the  taste.  It  was  not  com  meal  mush  or  it  would 
have  turned  color. 

Q.    You  did  not  taste  it  ? 

A.  I  went  into  the  kitchen  and  tasted  it,  but  not  when  he  had  it 
by  the  side  of  the  bed  for  me  to  taste. 

Q.    He  asked  you  to  taste  it  ? 

A.     Yes,  sir;  I  did,  but  I  didn't  there. 

Q.    You  refused  to  do  so  ? 

A.    Yes,  sir. 

Q.    Then  he  accused  you  of  attempting  to  poison  it  ? 

A.  He  said  I  must  Imow  something  about  it  if  I  couldn't  eat  it 
myself.  I  said  I  didn't  know  anything  abo^t  it;  I  wasn't  in  the  kitchen 
when  they  cooked  it. 

A.     Do  you  know  whether  he  called  the  cook  to  make  her  taste  it  ? 

Q.  I  don't  know  whether  he  made  her  taste  of  it.  He  called  both 
the  nurse,  the  woman  taking  care  of  him,  and  the  cook,  both  in,  and 
called  me  in  to  see  if  I  had  lied  about  it. 

Q.    You  do  not  know  whether  they  tasted  it  or  not  ? 

A.    I  do  not. 

Q.    In  his  presence;  but  you  refused  to  ? 

A.     I  did. 

Q.  When  was  the  last  time  he  accused  you  of  attempting  io^ioison 
him? 

A.     I  think  it  was  in  February,  before  he  died. 

Q.     Early  in  February  ? 

A.     No,  sir;  the  latter  part  of  February. 

Q.     Did  he  ever  accuse  you  of  infidelity  ? 

A.    No,  sir;  not  to  me  myself. 

Q.     Never  to  you  ? 

A.    No,  sir. 
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Q.  Do  you  recollect  a  conversatioii  that  took  place  at  your  house 
down  at  Eedwood,  between  you  and  Mr.  Bartlett,  on  the  subject  of 
Mr.  Hawes  being  jealous  of  him  ? 

A.  Oh  I  I  told  him  myself  often  that  Mr.  Hawes  would  laugh  and 
say  that  Caddy  looked  like  Mr.  Washington  Bartlett;  that  is  as  far  as  he 
would  carry  it  with  me. 

Q.    He  often  said  that  to  you  ? 

A.    Yes,  he  said  it  several  times. 

Q.  Do  you  knoWf  Mrs.  Hawes,  what  was  the  occasion^  or  what 
event  was  the  cause  of  Mr.  Hawes  first  charging  you  with  infidelity  ? 

A.     I  don't  know. 

Q.  Did  he  ever  complain  to  you  or  find  fault  with  you  about  any 
of  the  visitors  you  received  at  your  house  ? 

A.     Most  every  one  that  came. 

Q.  Did  he  make  any  particular  complaint  about  any  one  which 
led  you  to  suppose  him  jealous  of  that  individual  ? 

A.     No,  sir. 

Q.  Did  you  continue  to  receive  visitors  that  he  complained  of  after 
he  had  made  these  complaints  to  you  ? 

A.     Well,  I  don't  know  whether  they  came  or  didn't  come. 

Q.     If  they  did  come,  did  it  make  any  difference  with  you  ? 

A.  Well,  if  I  thought  he  was  displeased  at  me,  even  at  my  own 
relations  that  were  there,  they  could  not  come  into  the  house  when  he 
was  in  those  bad  humors  of  his,  because  he  didn't  respect  their  feel- 
ings or  mine,  or  anybody  else's,  when  he  took  a  notion  to  do  those 
things. 

Q.  How  was  it  about  the  casual  callers  ?  Did  they  continue  to 
come  after  he  had  made  these  complaints,  as  before,  whenever  they 
saw  fit,  and  he  continue  to  treat  them  in  the  same  way  ?  * 

A.     Casual  callers  ? 

Q.     Yes,  gentlemen  who  called  on  him,  or  on  you. 

A.  They  did  not  call  on  me  often.  I  never  made  any  objection, 
or  he  either,  to  parties  coming  to  see  him,  unless  he  didn't  happen  to 
be  in  a  good  humor,  and  he  would  say  he  didn't  want  to  see  them. 

Q.  He  did  sometimes  object  to  some  visitors  you  received,  did  he 
not? 

A.     Not  that  I  know  of,  particular  persons. 

Q.     You  do  not  recollect  of  any  particular  persons? 

A.  Except  Mr.  Bartlett.  I  think  it  was  about  four  years  ago, 
when  he  took  a  great  dislike  to  Mr.  Bartlett,  because  he  did  not  in- 
dorse him  when  he  was  running  for  joint  Senator,  and  he  said  he  did 
not  want  him  to  come  into  his  house  never  again,  and  wouldn't  allow 
one  of  us  to  speak  to  him. 

Q .  Was  it  not  when  he  was  a  candidate  for  Governor,  or  when  he 
desired  to  be  ? 

A.     I  don't  know  that  he  ever  desired  to  be  Governor. 

Q.     Didn't  you  ever  hear  of  that? 

A.  No,  sir.  Mr.  Bartlett  was  running  for  an  office  at  the  same 
time,  and  he  could  not  indorse  him,  but  that  didn't  make  any  differ- 
ence to  him. 

Q.    That  made  Mr.  Hawes  very  angiy  at  Mr.  Bartlett  ? 

A.     Yes,  sir. 

Q.  At  that  time  ?  Mr.  Bartlett  had  for  a  long  series  of  years  been 
on  very  intimate  terms  with  Mr.  ELawes,  hadn't  he  ? 

A.    I  don't  know  how  intimate  he  was. 
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Q.     He  was  at  the  house  frequently? 

A.    He  was  at  the  house  oceasionallj,  during  the  snminer. 

Q.     He  stayed  there  two  or  three  days  at  a  time,  sometiines  ? 

A.  Sometimes  he  would  stay,  when  he  would  come  out  in  the 
oonntry.     Mr.  Hawes  invited  him  to  do  so. 

Q.     That  had  continued  for  some  years,  hadn't  it? 

A.  Well,  in  1862  I  think  it  was  the  first  time  I  eTer  saw  Mr. 
Bartlett  with  Mr.  Hawes. 

Q.     Were  Mr.  Bartlett  and  Mr.  Hawes  personal  friends  ? 

A.     I  considered  them  such. 

Q.  Mr.  Hawes  introduced  Mr.  Bartlett  to  y  ou  in  the  first  instance 
as  hiis  particular  friend,  didn't  he  ? 

A.  No,  sir;  he  didn't  say  **  particular  friend."  He  brought  him 
up  to  where  we  were  boarding,  on  the  comer  of  Stockton  and  Green- 
wich streets.  We  had  rooms  and  board  there,  and  he  came  up  and 
brought  him.  It  was  on  a  Sabbath  afternoon,  if  I  am  not  mistaken, 
I  don't  know,  and  introduced  him  as  Mr.  Baiiiett. 

Q.    Did  you  ever  go  to  Mr.  Bartlett's  office? 

A.     Several  times. 

Q.    About  when  was  the  first  time  ? 

A.  I  think  it  was  after  Mr.  Hawes  came  back  from  Curope;  in 
August,  I  think  it  was. 

Q.     About  how  many  times  did  you  go  there  ? 

A.  Well,  I  don't  know  whether  it  was  more  than  four  times.  Be- 
fore Mr.  Hawes'  death  ? 

Q.    Yes. 

A.  I  think  probably  it  might  have  been  four  times.  L  am  not  sure 
whether  it  was  that — or  not  many  over  that,  if  it  was  that. 

Q.     Did  you  ever  go  to  his  boarding-house  to  see  him  ? 

A.     I  did. 

Q.     How  many  times  ? 

A.     I  think  I  went  myself  once  and  saw  him. 

Q.  Did  you  ever  make  any  engagement  with  Mr.  Bartlett  to  meet 
you  at  any  other  place  ? 

A.    At  the  Lick  House.    I  telegraphed  to  him  to  meet  me  there. 

Q.     Did  he  meet  you  there  ? 

A.     He  did. 

Q.    Who  came  with  you  on  that  occasion  ? 

A.     My  brother-in-law,  Dr.  Caldwell. 

Q.     What  was  the  subject  of  the  conversation  at  the  Lick  House? 

Mr.  Barnes — I  object  to  that.  I  don't  see  the  slightest  materiality 
in  it.  I  object  to  that  as  irrelevant  and  immaterial.  Never  mind;  I 
withdraw  the  objection.     Go  on  and  state. 

Mr.  Pbatt — What  was  the  subject  of  the  conversation  ? 

A.    Mr.  Hawes. 

Q.     What  was  the  conversation  ? 

A.    All  the  words  that  were  said  ? 

Q.    The  conversation  as  near  as  you  can  relate  it. 

A.     Well; Jin  the  first  place,  the  way  I  came  to  be  there  ? 

Q.     Yes. 

A.  Mr.  Bartlett  had  been  acting  as  a  friend,  as  I  supposed,  be- 
tween Mr.  Hawes  and  I,  trying  to  see  what  he  could  do  with'  Mr. 
Hawes  to  reconcile  him  on  some  matters;  or,  he  was  acting  rather  as  a 
messenger;  and  he  sent  word  to  me  that  Mr.  Hawes  was  in  the  city, 
and  I  was  anxious  to  know  what  was  going  to  become  of  me;  and  he 
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sent  word  by  Mr.  Munroe,  the  agent  of  the  ranch,  for  me  to  come  to 
the  city  here;  that  Mr.  Hawes  was  going  to  leave,  and  that  I  wouldn't 
have  an  opportunity  of  speaking  with  him,  or  talking  with  him.  I 
did  not  think  any  more  about  it,  but  I  telegitiphed  to  Mr.  Bartlett  that 
I  would  meet  him  at  the  Lick  House — that  I  would  meet  him  and 
would  be  at  the  Lick  House  that  eyening.  I  telegraphed  at  the  same 
time  to  my  brother-in-law  to  come  and  meet  me  on  the  three  o'clock 
train;  and,  of  course,  I  didn't  know  what  was  to  be  done,  or  what  he 
wanted  with  me  more.  I  arrived  and  had  my  dinner,  and  went  to  my 
rooms,  and  by  and  by  Mr.  Bartlett  came,  or,  at  least,  his  card  came 
up,  and  he  soon  followed;  and  I  wanted  to  know,  in  the  first  place,  how 
Mr.  Hawes  was.  He  said  he  didn't  see  Mr.  Hawes  that  evening,  but 
we  were  speaking  about  him;  and,  in  the  first  place,  he  told  me  that 
Mr.  Hawes  wouldn't  have  any  communication  with  me,  but  I  must 
get  some  responsible  and  respectable  party,  but  not  Parson  Fitzgerald; 
he  told  me,  though,  after  having  come,  that  Mr.  Hawes  had  concluded 
to  go  to  Eedwood  the  next  morning,  and  was  not  going  away.  I  told 
him  I  thought  that  was  a  nice  piece  of  business,  to  have  me  come 
down  and  spend  what  little  money  I  had  at  the  hotel;  that  it  was  too 
late  for  me  to  see  any  respectable  or  responsible  party  that  I  might  se- 
lect. So  I  went  back  the  next  morning  with  Mr.  Hawes  on  the  train 
myself,  and  went  to  Redwood. 

Mr.  Barnes — Did  he  speak  to  you  on  the  way  down  ? 

A.  No,  sir;  nor  after  I  got  there.  He  asked  my  little  girl,  who 
was  with  me,  where  she  had  been,  and  she  told  him  she  had  been  to 
the  Lick  House.  Then  he  said,  **  Who  did  you  see  ?  "  and  he  said, 
'*  Uncle  Burns  and  Mr.  Bartlett."  Then  said  he,  **  What  did  they  talk 
about?  "     Said  she,  '*  I  don't  know,  papa." 

Mr.  Pratt — ^Do  you  recollect  whether  the  name  of  Mr.  Stebbins 
was  mentioned  in  that  conversation  ? 

A.  I  said  I  would  see  Dr.  Stebbins  and  see  if  he  could  do  anything 
for  me. 

Q.     Did  you  say  you  would  see  him,  or  had  seen  him  ? 

A.  I  said  I  would  see  him  if  I  could.  He  was  a  friend  of  Mr. 
Hawes',  and  I  never  went  to  anybody  but  his  friends. 

Q.  When  did  Mr.  Hawes  first  accuse  you— well,  I  will  put  it  the 
other  way  first :    Did  Mr.  Hawes  ever  accuse  you  of  lying  ? 

A.     Oh,  he  said  it  often;  whenever  he  would  be  talking  to  me,  most. 

Q.     When  was  the  first  time  ? 

A.     I  don't  remember. 

Q.    About  when,  as  near  as  you  can  approximate  ? 

A.  Well,  I  don't  know.  It  has  been  so  long,  so  many  times,  I 
don't  remember  the  exact  time — the  date. 

Q.     Did  he  ever  before  he  went  to  Europe  ? 

A.     Oh,  yes^  sir;  a  thousand  times. 

Q.     Many  times  ? 

A.     Yes,  sir. 

Q.    Very  often  ? 

A.     Very  often. 

Q.  Can  you  state  what  occurrence  or  event  led  him  to  accuse  you 
of  lying  on  any  of  those  occasions  ? 

A.  No;  If  I  differed  in  opinion  from  him,  that  was  sufficient  cause 
for  him  to  say  a  good  many  things  very  disagreeable. 

Q.  Whenever  you  got  into  controversy  with  him^  he  was  as  liable 
as  any  other  way  to  accuse  you  of  it  ? 
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A.  I  Mj  I  had  told  him  that  something  was  tme  aboat  the  c^ooking, 
and  be  said  I  lied. 

Q,     What  was  the  thing  ? 
A.     I  think  it  was  some  stew. 

Q.     I  know  there  was  a  stew,  bat  what  was  it  aboat  ? 
A,     He  accused  me  of  patting  some  pepper,  more  pepper  in  it  thai 
ought  to  hare  been,  and  I  said  I  had  not  done  it.  and  he  said  I  lied. 

Mb.  Pbatt — Did  that  sort  of  thing  occur  Terr  frequently  after  his 
return  from  Europe  ? 
A.    Yes,  sir. 

Q.  Well,  I  will  ask  you  generally,  if  the  counsel  don't  object  to  it, 
was  it  his  habit,  whenever  there  was  any  controversy  between  you  and 
him,  abf^t  matters  trifling  or  important,  to  talk  to  you  in  that  way  ? 

Mb.  Barnes — I  object  to  that.  Let  her  go  on  and  state  to  the 
Court,  and  the  jury  will  say  whether  that  was  his  habit  from  that  state 
of  facts. 

Mb.  Prait — Then  how  many  times  did  he  do  that  after  his  return 
from  Europe  ? 

A.    I  toll  you  I  don't  know. 

Mr.  Bateh — You  have  asked  that  question  two  or  three  times  and 
got  an  answer.     I  object  to  it. 

Mr.  Baunks — Well,  she  Las  answered  it  and  said  she  didn't  know. 
Mr.  1*ratt — Was  it  frequent  ? 
A.    Yob,  sir. 

Almost  daily  ? 

Whenever  I  was  where  he  was. 
Did  lie  ever  accuse  you  of  stealing  ? 
Why,  ho  accuBod  me  of  stealing  his  wheat. 
Was  that  the  first  time  ? 

That  was  the  first  time  I  ever  knew  of  his  accusing  me  ol 
stealing. 

Q.    WaiC  that  the  last  time  ? 
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A.     I  think  it  was. 

Mr.  Barnes — You  mean  to  you,  personally  ? 

A.     To  me,  yes,  sir;  to  me  it  was;  that  is  what  I  said — that  one 
time. 

Mr.  Pratt — Q.     Did  he  ever  accuse  you  of  teaching  his  children 
to  lie? 

A.     Often. 

Q.    When  did  he  first  accuse  you  of  teaching  the  children  to  lie  ? 

A.    When  Horace  was  two  or  three  years  old. 

Q.     What  was  the  occasion  ?    What  had  occurred  which  led  him  to 
that  accusation  ? 

A.     I  do  not  remember  what  it  was,  sir.     He  said  it  so  often  with- 
out any  cause,  or  any  particular  occurrence. 

Q.     Do  you  recollect  what  occurred  on  any  other  occasion,  which 
led  him  to  accuse  you  of  learning  the  children  to  lie  ? 

A.     No,  sir. 

Q.     When  was  the  last  time  he  accused  you  of  that? 

A.     I  do  not  remember. 

Q.     About  when,  as  near  as  you  can  fix  it  ? 

A.     Well,  I  think  he  mentioned  it  once  or  twice  to  Carrie,  after  he 
came  back  from  Europe. 

Q.    Do  you  recollect  what  had  occurred,  or  what  was  the  occasion 
of  this  ? 

A.     No,  sir.     • 

Q.     Prior  to  his  going  to  Europe,  did  he  frequently  accuse  you  of 
teaching  the  children  to  he  ? 

A.     Yes,  sir. 

Q.     You  cannot  recollect  what  was  the  occasion  of  it,  in  any  in- 
stance ? 

A.     No,  sir. 

Q.     Had  you  ever  told  the  children  to  deny  anything  to  their 
father  ? 

A.     No,  sir. 

Q.     And  deny  anything  ? 

A.     I  told  them  on  the  contrary  not  to  deny  it,  as  he  would  think 
I  told  them  to  do  it. 

Q.     Had  you  ever  told  them  to  conceal  anything  from  him  ? 

A.     No,  sir. 

Q.     When  did  you  first  consult  a  lawyer  about  Mr.  Hawes'  prop- 
erty or  will  ? 

A.     I  never  did. 

Mr.  Barnes — I  object  to  that;  I  don't  care  whether  she  did  or  not. 
It  isjimmaterial  and  irrelevant,  and  not  testimony  in  rebuttal. 

The  Court — The  question  is  already  answered  now.     The  witness 
says  she  never  did.     There  is  no  use  of  arguing  the  objection  now. 

Mr.  Pratt — Did  the  witness  answer  that  she  never  consulted  a 
lawyer  about  the  disposition  of  his  property  or  will  ? 

A.     No,  I  never  did. 

Q.     When  did  you  first  consult  any  person,  other  than  a  lawyer, 
upon  the  subject  ? 

Mr.  Barnes — I  object  to  that,  as  irrelevant  and  immaterial. 

The  Court — [After  argument].     I  will  exclude  the  testimony,  as 
immaterial.    Note  an  exception. 

Mr.  Pratt — Q.     Did  you  ever  see  the  will  that  is  now  in  contro- 
versy ? 
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A.    I  did. 

Q.     When  ? 

A.     On  the  3d  of  March,  and  on  the  4th  of  March^ 

Q.     Did  Mr.  Hawes  give  it  to  you  ? 

A.     He  did  not. 

Q.     How  did  you  get  it  ? 

A.  I  got  it.  It  was  in  his  coat  pocket,  hangings  by  the  bednxnn 
door.  We  had  the  hat-rack  in  the  bedroom  near  his  bed,  which  ms 
near  the  door,  as  I  went  in.  I  saw  this  loose  paper  there,  just  as  anj 
other  paper,  and  took  it  out  and  read  it.  I  had  heard  about  it  the 
night  before,  when  Mr.  Putnam  and  Mr.  Clark  came  over  and  signed 
it.  It  was  like  any  other  loose  paper  in  his  pocket,  and  I  took  it  out, 
and  sat  on  the  side  of  the  bed  and  read  it,  and  put  it  back. 

Q.     What  was  Mr.  Hawes'  condition  while  you  were  reading  it? 

A.  He  was  Ipng  in  bed  asleep  part  of  the  time,  and  part  of  the 
time  awake.  He  could  see  me.  He  could  see  everything^  that  vas 
going  on  in  the  room.  There  was  a  looking-glass  right  opposite  his 
bed ;  H  large  looking-glass,  and  he  could  see  every  person  that  entered 
the  room. 

Q.     In  the  looking-glass  opposite  his  bed  ? 

A.     Yes,  sir. 

Q.     How  long  did  you  keep  the  will  ? 

A.  Long  enough  to  read  it  and  put  it  back;  and  I  read  it  the  next 
day  again. 

Q.     What  time  of  the  day  was  this  ? 

A.     In  the  morning. 

Q.     About  what  hour  ? 

A.     Between  nine  and  ten  o'clock. 

Q.     Did  you  tell  Mr.  Hawes  that  you  had  read  the  will? 

A.     I  did  not.     He  never  asked  me  anything  about  it. 

Q.  Did  you  ever  listen  at  the  door,  overhearing  between  Mr. 
Hawes  and  persons  in  his  room  ? 

Mb.  Barnes — I  object  to  that.  Suppose  she  did.  I  object  to  that 
as  irrelevant  and  immaterial. 

The  Court — [After  argument] — I  overrule  the  objection. 

A.  I  have  heard  it  without  particularly  listening,  because  my  bed 
was  by  the  side  of  the  door,  and  I  could  hear  him  often  speaking  to 
the  parties,  and  some  parties  would  speak  louder  than  others  who 
came  there. 

Q.     Did  you  ever  stand  or  sit  and  listen  for  that  purpose  ? 

A.  At  Redwood  I  did.  I  there  heard  him  talking  very  loud,  and 
listened  to  see  what  he  was  talking  about,  and  I  heard  him  abusing 
me,  calling  me  all  kinds  of  names  to  friends  that  were  waiting  on  him 
at  the  time,  and  calling  them  names.  There  was  no  plaster  on  the 
walls;  it  was  just  cloth  and  paper,  and  there  was  a  knot-nole  in  it,  and 
I  listened  and  heard  what  the  conversation  was  until  I  could  stand  it 
no  longer,  and  went  in  and  told  him  that  was  he  was  saying^  was  false, 
and  it  would  be  proved  by  Mr.  Monroe,  whom  he  was  talking  to,  that 
it  was  false. 

Q.     You  listened  until  you  could  stand  it  no  longer  ? 

A.  I  did.  I  got  tired  of  standing,  and  went  in;  and  I  was^  of 
course,  very  impatient  about  what  he  was  saying.  There  was  no  found- 
ation for  it.  He  was  trying  to  tell  Mr.  Monroe  about  it,  to  make  an 
impression  upon  him;  and  I  heard  Mr.  Monroe  tell  him  he  didn't  wish 
to  have  anything  to  do  with  his  domestic  a&irs,  and  he  told  him: 
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**  Sir,   you  are  in  my  employ;  I  pay  you  for  your  services  of  every 
description,  and  you  have  got  to  listen." 

Q.     You  became  very  much  enraged  ? 

A.     He  did  ? 

Q.     You  did  ? 

A.  No,  sir;  I  didn't.  I  was  not  mad  at  all,  because  I  felt  that 
they  were  not  true,  and  I  went  in,  and  of  course  Mr.  Hawes  was  very 
much  surprised  when  I  came  in,  to  know  that  I  had  heard  these  things. 

Q.     And  you  told  him  they  were  not  true  ? 

A.     I  did. 

Q.     That  was  one  instance  in  which  you  accused  him  of  lying  ? 

A.     I  did;  because  it  was  positive. 

Q.     About  how  many  times  did  you  listen  ? 

A.     I  think  it  must  have  been  altogether  about  a  dozen. 

Q.     That  was  at  Redwood  ? 

A.     No,  sir;  it  was  not  altogether  at  Redwood. 

Q.     Then  you  sometimes  listened  in  the  house  on  Folsom  street  ? 

A.     I  did. 

Q.  Did  you  on  any  of  those  occasions  listen  until  you  could  endure 
it  no  longer,  and  then  go  in  ? 

A.     Never. 

Q.  Did  you  ever  request  any  one  to  watch  Mr.  Hawes,  and  report 
what  he  was  saying  and  doing  ? 

A.  No,  I  don't  know  that  I  ever  asked  any  one  to  do  that  for  me 
especially,  for  they  were  listening  as  well  as  I  was — some  of  his  nurses. 

Q.  Did  they  in  fact  report  to  you  what  transpired  in  his  room,  any 
of  them  ? 

A.  No,  sir;  they  did  not,  because  he  did  not  allow  the  nurses  to 
stay  in  there. 

Q.     And  you  say  they  listened  ? 

A.     Yes;  we  sat  in  on  the  bed  in  an  adjoining  room. 

Q.     Were  they  in  the  habit  of  reporting  to  you  what  they  heard  ? 

A.     No,  sir;  we  generally  heard  about  the  same  thing. 

Q.  And  you  never  informed  him  that  you  had  listened  to  any 
conversation  in  the  house  on  Folsom  street  ? 

A.  I  don't  know  but  I  did.  I  would  sometimes  speak  to  him  about 
things,  and  he  wanted  to  know  how  I  knew,  and  I  told  him  it  was  very 
easy  to  hear  when  he  was  talking. 

Q.  Did  you  ever,  when  he  asked  you  that,  tell  him  that  any  of  the 
servants,  or  the  cook,  or  the  nurse  had  told  you  ? 

A.     No,  for  he  never  asked  me. 

Q.  He  would  ask  you  how  you  knew  such  things  happened — did 
you  ever  in  answer  to  tiiat  say  that  any  one  had  told  you  ? 

A.    No. 

Q.     Did  you  know  Ross  Warren  ? 

A.     I  did;  he  is  dead. 

Q.     Was  he  ever  in  Mr.  Hawes'  employ  ? 

A.     Often. 

Q.     In  what  capacity  ? 

A.     Writing,  copying,  and  as  detective. 

Q.     And  as  a  detective — what  do  you  mean  bv  that  ? 

A.     Trying  to  ferret  out  where  I  had  sold  the  wheat,  and  to  whom. 

Q.  Did  Mr.  Warren  ever  report  to  you  what  Mr.  Hawes  said,  or 
what  he  was  doing;  or  what  he  (Warren)  was  doing  for  Mr.  Hawes? 

A.     No,  for  I  knew.  ^ 
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Q.    How  did  you  know  ? 

A.  Because  I  was  in  the  room  very  often  when  he  was  there  writing, 
and  others  told  me  about  his  trying  to  find  out  about  the  wheat,  from 
parties. 

Q.    Somebody  about  the  house  ? 

A.  I  think  so.  I  don't  know  but  what  it  might  have  been  Mr. 
Monroe,  I  am  not  sure,  because  we  talked  about  those  things  so  mudi. 
He  was  one  of  the  parties  Mr.  Hawes  was  abusing  that  night. 

Q.    Did  you  ever  ask  Mr.  Warren  to  report  to  you  what  transpired 
in  I^.  Hawes'  room  ? 
A.     No,  I  did  not. 

Q.     Were  you  residing  or  staying  at  Redwood  during  a  part  of  the 
time  that  Mr.  Warren  was  in  Mr.  Hawes'  employ  ? 
A.     I  was  there  all  of  the  time. 

Q.  Did  you  receive  any  letters  from  Mr.  Warren  during  that 
time? 

A.     Not  that  I  know  of,  or  remember. 
Q.     Are  you  certain  whether  you  did  or  not  ? 

A.  No,  sir;  I  am  not  certain;  I  don't  remember  whether  I  did  or 
not. 

Q.     Do  you  recollect  receiving  any  telegram  from  him  ? 
A.     No,  I  did  not. 

Q.     Are  you  certain  that  you  did  not? 

A.  No,  I  think  that  I  did  not.  I  do  not  remember  anything  about 
a  telegram. 

Q.  How  did  you  learn  that  Mr.  Hawes  had  executed  that  deed  of 
foundation  of  the  Mont  Eagle  University  ? 

Mb.  Barnes — I  object  to  that  as  irrelevant  and  immaterial. 
The  Court — I  overrule  the  objection. 

The  WrrwEss — How  did  I  first  hear  of  it?  I  knew  about  it.  Yes, 
sir;  I  could  not  tell  you  how  I  first  learned  it,  but  I  overheard  a  good 
many  conversations  between  him  and  a  good  many  gentlemen  who 
came  to  see  him  there. 

Q.  Where  were  you  at  the  time  this  was  executed  ? 
A.  I  was  in  the  bedroom  adjoining  Mr.  Hawes'  room,  I  think,  I 
am  not  sure.  Several  times  parties  came  there — ^whether  it  was— 
they  came  there  to  sign  this  deed — I  think  probably  Mr.  Hawes 
made  me  go  down  town  for  something,  when  several  gentlemen  came 
there,  and  I  presume  for  that  purpose. 

Q.  Perhaps  there  is  a  little  confusion  about  it.  That  deed  was 
executed,  or  one  deed  was  executed  and  then  destroyed,  and  then 
another  deed  was  executed. 

A.  I  don't  know  anything  about  a  deed  being  destroyed,  but  I 
know  there  was  one  signed  by  a  party  of  gentlemen. 

Q.  I  refer  now  to  the  first  one.  Where  were  you  when  the  first 
deed  was  executed  ? 

A.     I  did  not  know  that  there  had  been  but  one. 
Q.     You  did  not  know  that  there  had  been  but  one  ? 
A.     No,  sir;  I  did  not  know  it. 
Q.     When  was  that  one  executed  ? 

A.  I  could  not  tell  you  whether  it  was  the  last  of  February  some- 
time—the twenty-fourth  of  February — or  the  first  of  March.  I  think 
it  was  the  twenty-fourth  of  February. 

Q.     You  did  not  know  anything  about  the  former  deed  ? 
A.     No,  sir. 
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Q.  Did  you  know  on  that  day,  when  you  came  up  and  had  that 
interyiew  with  Mr.  Bartlett  at  the  Lick  House,  that  Mr.  Hawes  had 
that  day,  or  the  day  before,  signed  some  important  papers  ? 

A.     I  did  not. 

Q.  On  the  24th  of  February,  when  the  present  deed  was  executed, 
you  were  in  the  house  on  Folsom  street  ? 

A.  I  was  there  in  the  morning,  and  when  they  came  in,  I  went 
down  town,  I  think,  on  some  errand. 

Q.  Now,  let  me  ask  you  again,  when  or  how  did  you  ascertain  that 
Mr.  Hawes  had  signed  that  deed. 

A.     Why,  I  found  it  out  that  day. 

Q.     By  whom  ? 

A.     I  don*t  know;  I  could  not  tell  you  why  ox  how. 

Q.     From  somebody  about  the  house  ? 

A.  No,  sir;  I  think  I  found  it  myself;  I  think  I  asked  Mr.  Hawes; 
I  think  he  told  me  himself. 

Q.     You  think  you  asked  Mr.  Haweib  ? 

A.     Yes,  sir. 

Q.     Where  is  Boss  Warren  ? 

A.     He  is  dead. 

Q.    Did  Mr.  Hawes  have  a  safe  in  his  of&ce  on  Folsom  street  ? 

A.     A  safe  ?    Yes,  sir. 

Q.     An  iron  safe  ? 

A.     I  guess  it  is  an  iron  safe;  ifc  is  very  strong. 

Q.  Where  did  Mr.  Hawes  keep  his  private  papers  and  correspond- 
ence? 

A.  He  kept  some  in  the  secretary,  some  in  the  safe,  and  some  in 
the  book-case  over  the  safe. 

Q.  Did  you  remain  in  the  house  on  Folsom  street,  after  Mr. 
Hawes'  death  ? 

A.  I  think  there  was  several  days  that  I  stayed  in  it,  and  went  to 
the  country,  and  came  back,  occasionally. 

Q.     Who  first  opened  that  safe,  after  Mr.  Hawes'  death  ? 

A.  I  don't  know.  I  think  Mr.  Hart  is  the  first  that  I  saw  open 
that  safe.  He  had  some  one  to  open  it  for  him;  I  don't  know  who  it 
was. 

Q.     Do  you  recollect  seeing  Mr.  Bates  there  at  that  time  ? 

A.  Only  with  Mr.  Hart,  that  I  know  of;  because  I  did  not  know 
of  any  one  else  that  could  unlock  it.  I  told  him  that  Mr.  Bates  knew 
the  combination.  He  had  been  in  business  for  Mr.  Hawes — that  he 
would  have  to  get  him. 

Q.     Were  you  present  when  the  safe  was  opened  ? 

A.     I  was. 

Q.     Who  else  was  present  ? 

A.  I  don't  know  that  any  one  was,  except  Mr.  Hart  and  myself; 
unless  it  was  a  nurse  or  some  lady  that  I  left  there  to  stay  in  the  house. 

Q.     Then  who  opened  the  safe  ? 

A.  I  don't  know  whether  Mr.  Bates  or  Mr.  Hart,  or  whether  Mr. 
Bates  told  Mr.  Hart,  or  whether  I  did,  or  whether  he  did  for  us. 

Q.     Mr.  Bates  was  there  at  the  time  ? 

A.  Mr.  Bates  was  there  at  the  time,  for  we  sent  for  him  to  be  there 
and  open  the  safe. 

Q.     You  don't  know  which  of  them  opened  the  safe  ? 

A.     I  do  not. 

Q.    Did  either  of  them  take  anything  out  of  the  safe  ? 
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A.     Mr.  Hart  did. 

Mr.  Barnes — After  Mr.  Hawes*  death  ? 

A.     Yes,  sir. 

Mr.  Barnes — Then  I  object  to  it  as  irrelevant  and  immaterial. 

The  Court — I  don't  see  the  relevancy  of  the  testimony. 

Mr.  Pratt — Did  you  take  anything  out  of  the  safe  ? 

Mr.  Barnes — I  object. 

The  Court — ^I  can't  see  that  it  has  any  relevancy. 

Mr.  Pratt — Did  you  ever  see  a  little  journal  or  diary  wldch  Mr. 
Hawes  kept  before  his  death  ? 

Mr.  Barnes — Yes,  sir;  we  have  got  it,  from  the  executor,  and  have 
got  it  now. 

Mr.  Pratt — Did  you  ever  see  any  letters  from  Professor  iEvans  to 
Mr.  Hawes? 

A.     Yes,  sir. 

Q,     Where  are  those  letters  ? 

A.     I  have  them  in  my  possession  on  Folsom  street. 

Q.     Will  you  be  kind  enough  to  produce  them  in  Court  ? 

A.     If  it  is  anything  to  benefit  either  side. 

Mr.  Barnes — That  is  not  the  way  to  get  them.  If  counsel  wants 
anything  in  this  case,  there  is  a  proper  way  to  notify  us. 

Mr.  Pratt — As  counsel  are  counsel  for  this  witness,  I  suppose  it 
will  be  sufficient  to  give  them  notice  in  open  Court  to  produce  those 
letters  for  our  inspection. 

The  Court — You  can  give  a  notice,  and  I  will  decide  upon  the  suffi- 
ciency of  it.  I  am  not  prepared  now.  I  think  the  Practice  Act  speci- 
fies how  a  notice  should  be  given. 

Mr.  Pratt — Very  well,  then;  I  will  give  them  a  formal  notice. 

Q.  Did  Mr.  Hawes  ever  say  anything  to  you  about  appointing  Mr. 
Evans  guardian  of  Horace  ? 

A.  Not  until  after  I  had  seen  the  writing  in  his  room;  because  he 
had  appointed  a  guardian  in  Racine  for  him — a  Mr.  Ullman.  He  never 
gave  any  account  why  he  did  not  continue  that. 

Q.  Did  you  ever  have  any  conversation  on  that  subject  with  him 
afterwards  ? 

A.     Very  often. 

Q.     What  was  that  conversation  ? 

A.     What  particular  point  do  you  want  me  to  tell  ? 

Q.     With  reference  to  the  guardianship. 

A.  Why,  I  have  always  contended  that  he  never  should  be;  I 
thought  Mr.  Bartlett  was  to  be  the  guardian  when  he  accepted  tins 
trust  fund — the  money.     I  thought  it  included  the  whole  thing. 

Q.  Had  you  a  talk  with  Mr.  Hawes  then  about  the  trusteeship  of 
Mr.  Bartlett  ? 

A.     We  had  before  Mr.  Bartlett  accepted  it. 

Q.  Did  you  know  how  the  arrangement  was  to  be  before  it  was 
entered  into  ? 

A.     No,  sir. 

Q.     With  Mr.  Bartlett,  I  mean  ? 

A.  No,  sir;  the  only  thing  is,  I  thought  that  he  was  to  have  the 
money  to  keep  for  Horace,  for  Horace's  education,  and  to  pay  this 
man,  and  he  was  to  act  as  guardian.  I  thought  that  was  one  and  the 
same  thing. 
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Q.  At  whose  suggestion  was  Mr.  Bartlett  made  trustee;  yours  or 
Mr.  Hawes'.    ' 

A.  Both.  Well,  he  asked  me  to  send  after  he  came  back  home — 
he  said  he  would  like  to  put  money  into  safe  hands  for  Horace,  so  that 
no  executors,  or  lawyers,  or  any  other  parties  could  get  hold  of  it,  and 
asked  me  if  I  knew  of  any  body  who  I  thought  was  trustworthy  and 
faithful  to  put  this  money  with.  I  named  over  Governor  Haight;  he 
objected  to  him,  and  I  named  over  parties  I  had  heard  him  speak 
highly  of  before  he  went  to  Europe,'  and  R.  B.  Swain — I  never  knew 
the  gentleman;  but  I  mentioned  those  names,  and  I  think  Judge  Hall; 
but  he  made  objections — very  serious  objections  to  those;  and  then  I 
said  I  don*t  know  anybody  but  Washington  Bartlett,  who  has  neither 
wife  nor  family,  nor  anything  but  a  dog  to  take  care  of,  and  I  don't 
know  but  what  he  would  do  as  well  as  anybody.  He  has  known  you 
and  me  for  years,  and  he  seems  to  think  a  great  deal  of  us,  and  seems 
to  be  a  friend  of  the  family;  and  he  did  not  know  himself  but  what  he 
would  do  just  as  well  as  anybody  else,  and  I  think  the  same  day  he 
telegraphed  for  Mr.  Bartlett  to  come  up. 

Q.  The  appointment  of  Professor  Evans  you  did  not  know 
anything  about  ? 

A.  I  did  not  know  anything  about  that  arrangement  with  him. 
That  was  made  before  he  came  home. 

Q.  Did  you  ever  express  your  approbation  of  Mr.  Evans*  appoint- 
ment ? 

Mr.  Babnes — I  object  to  that. 

A.     No,  sir. 

Cross-Examination  by  Mr.  Barnes — Counsel  asked  you  categorically, 
without  asking  for  the  reason,  if  you  had  ever  been  in  Mr.  Bartlett's 
ofl&ce.  You  said  you  went  there  once  or  more — I  forget  how  often — 
four  times.     What  did  you  go  there  for  ? 

A.     I  went  to  see  Mr.  Bartlett  about  Mr.  Hawes. 

Q.     In  what  way  ? 

A.  About  Mr.  Hawes — to  ask  him  about  Mr.  Hawes.  How  he  was 
feeling — what  was  the  matter  with  him.  What  was  I  to  depend  on; 
and  for  him  to  tell  me  all  about  him. 

Q  At  that  time  would  Mr.  Hawes  permit  you  to  come  near  him 
at  all  ? 

A.     No,  sir. 

Q.     Nor  speak  to  you  ? 

A.     No,  sir. 

Q.     Nor  have  any  communication  with  you  ? 

A.     No,  sir. 

Q.     Now,  when  you  came  up  to  the  Lick  House,  at  whose  suggea-* 
lion  did  you  come  to  town  ? 

A.     Mr.  Bartlett's. 

Q.     What  for  ?    Why  was  he  wanting  you  up  here  ? 

A.  It  seems  he  had  been  talking  to  Mr.  Hawes  about  those  matters 
— about  our  affairs — I  didn't  know  what  capacity  he  was  acting  in — 
but  that  was  the  word  he  sent,  that  Mr.  Hawes  would  not  have  any 
communication  with  me  personally,  but  that  I  was  to  get  some  respon- 
sible, good,  respectable  party,  but  not  Parson  Fitzgerald;  that  he 
would  talk  with  me,  but  that  he  would  not  communicate  with  me. 

Q.     But  he  would  through  that  channel  ? 

A.     Yes,  sir. 
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Q.  And  you  came  up  from  Eedwood  with  your  broiher-m-law  io 
the  Lick  House  on  that  business  ? 

A.     I  did;  and  on  no  other  business. 

Q.     Did  Mr.  Hawes  go  back  to  Eedwood  the  next  morning? 
A.     He  did. 

Q.     Did  you  not  see  him  at  all  ? 
A.     No,  sir. 

Q.     Nor  any  responsible  nor  respectable  party  either  ? 
A.     No,  sir;  I  had  no  time. 

Q.  Did  you  subsequently  receive  from  Mr.  Barilett  acting  in  tU 
capacity,  Mr.  Hawes'  iiltimatum  or  document  ? 

A.  Afterwards  I  went  down — after  he  came  home  that  day  he  sat 
to  Mrs.  Thurber  for  her  to  come  over;  he  wanted  to  talk  with  her,  iod 
to  know  what  I  went  to  the  city  for? 

Q.  He  sent  for  Mrs.  Thurber  to  come  around  there  ? 
A.  Yes,  sir;  to  talk  with  him;  and  she  told  him  that  Mr.  Baitlett 
had  sent  for  me.  Afterwards,  I  wanted  to  know  what  he  sent  for  ber 
for,  and  she  told  me  what.  I  had  told  her  what  I  was  g'oing  to  the 
city  for.  I  think  he  then  telegraphed  to  Mr.  Bartlett,  and  they  hid 
a  conversation  together.  I  don't  know  what  he  told  Mr.  Bartleti,  or 
what  Mr.  .Bartlett  told  him. 

Q.  Did  you  get  a  document,  following  that  ? 
A.  Yes,  sir;  in  the  first  place,  before  the  document  came,  Mr. 
Bartlett  came  in  to  me,  to  know  what  I  would  take  to  g'o  away  fzom 
home;  what  I  thought  a  sufficient  sum  would  pay;  and  I  told  him  I 
thought,  as  Mr.  Hawes'  wife,  and  considering  nis  means  and  all,  thai 
$200  would  not  be  too  much  for  myself  and  girl. 
Q.     A  month  ? 

A.  Yes,  sir;  to  go  off  and  board  simply  in  a  respectable  place. 
He  says,  **  Can't  you  live  on  less  than  that?  Can't  you  hve  on  $150?" 
and  I  said,  yes.  I  told  him  I  thought  I  could  live  on  $50,  if  I  would 
go  to  a  certain  hotel  in  Redwood  City,  where  I  could  get  board  for  $25 
or  $30  per  month;  but  I  did  not  thmk,  as  Mr.  Hawes'  wife,  I  was  re- 
quired to  do  so;  and  he  sent  back  and  told  Mr.  Hawes  what  I  said 
about  the  $150,  and  then  he  brought  me  a  paper. 

Q.     I  ask  you  if  that  is  the  document  that  Mr.  Bartlett  brought 
you?    [Showing  witness  a  paper.] 
A.     Yes,  sir. 

Mb.  Barnes — I  would  like  to  offer  that  in  evidence,  to  show  the 
relations  between  Mr.  Barnes  and  this  lady,  which  gave  her  husband 
such  cause  of  suspicion,  and  what  ground  he  had  for  denouncing  her 
as  he  did.  There  is  no  dispute  about  the  signature.  The  signature  of 
^this  instrument  is  admitted.  It  is  dated  21st  August,  1870.  [Reads.] 
*"  I  will  make  no  bargain  or  arrangement  with  the  woman  who  sustains 
to  me  the  relation  of  a  wife,  however  unworthily;  she  will  be  required 
to  live  where,  and  in  such  stvle,  as  I,  in  my  judgment,  may  deem  suit- 
able and  proper;  although  ii  her  conduct  had  not  been  so  very  excep- 
tionable as  it  has,  even  beyond,  I  would  have  consulted  her  unshes;  yet 
I  should  still  have  expected,  as  I  shall  now  enforce,  on  her  part',  im- 
plicit obedience  in  all  things.  The  prerogative  of  a  husband  will  be 
firmly  maintained  by  me  to  the  end  of  my  life.  Eedwood  Farm 
August  20th,  1870.  Horace  Hawes."  [The  paper  just  read  marked 
"Exhibit  No.  8."]  That  was  the  message  from  your  husband,  that 
Mr.  Bartlett  brought  back  ? 
A.    Yes,  sir. 
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Q.  That  then  was  the  business  upon  which  jou  and  Mr.  Bartlett 
were  negotiating  ? 

A.     Yes,  sir. 

Q.     Mr.  Hawes  knew  all  about  it  ? 

A.     Yes,  sir. 

Q.     Was  that  the  whole  story  of  your  relation  with  Mr.  Bartlett  ? 

A.  No;  he  sat  down  and  talked  awhile  about  me;  he  didn't  think 
that  I  would  have  any  interest  in  Mr.  Hawes'  estate.  I  told  him  I  had 
nothing  to  do  with  that  affair  now. 

Q.  I  mean,  your  conversation  with  Mr.  Bartlett,  and  your  inter- 
views with  him  at  his  olfice,  and  at  the  Lick  House,  were  on  the  subject 
of  Mr.  Hawes  ? 

A.     Yes,  sir. 

Q.     And  in  relation  to  the  matter  spoken  of  in  this  thing? 

A.     Yes,  sir. 

y .  Counsel  asked  you  whether  you  did  not  once  go  to  Mr.  Bart- 
lett's  boarding-house — where  was  that  boarding-  house  ? 

A.  That  was  at  Mrs.  Mann's,  on  the  comer  of  Stockton  and  Mar- 
ket, and  Fourth,  I  think,  comes  in  there. 

Q.     A  respectable  house  ? 

A.  I  suppose  so.  I  know  nothing  about  it.  I  knew  tiiat  he 
boarded  there. 

Q.     Did  you  see  him  ? 

A.     I  did. 

Q.     Where  ? 

A.     In  the  parlor. 

Q.     What  is  it — a  large  boarding-house  and  hotel  ? 

A.     A  boarding-house,  I  think. 

Q.     What  was  your  interview  there  with  him  about  ? 

A.     About  Mr.  Hawes. 

Q.     On  this  same  business  ? 

A.     Yes,  sir. 

Q.     Why  did  you  go  to  Mrs.  Mann's? 

A.  Because  I  knew  he  would  be  there  in  the  morning,  and  I 
wanted  to  see  him  in  the  morning.  I  think  it  was  eight  or  nine  o'clock 
— probably  eight  or  nine — I  don't  know  which  it  was.  He  had  been  to 
his  breakfast.  •> 

Q.     And  that  was  the  business,  and  that  was  why  you  went  there  ? 

A.     That  was  why. 

Q.  Now,  at  this  time  when  you  went  there  to  the  boarding-house 
for  Mr.  Bartlett,  was  he  engaged  in  endeavoring  to  arrange  matters 
between  yourself  and  Mr.  Hawes  ? 

A.  I  thought  so;  but  he  said  to  me  he  did  not  want  me  to  talk  to 
him  any  more  about  those  things.  • 

Q.     That  he  could  not  help  it — could  not  help  this.     Was  that  it  ? 

A.     Of  course;  he  was  tired  of  it,  any  way. 

Q.  You  state  that  when  Mr.  Hawes  went  away  he  left  his  brother, 
or  cousin,  in  possession  of  the  house  on  Folsom  street,  and  he  stayed 
there  a  week.     Who  had  the  keys  of  the  place  while  he  was  there  ? 

A.     He  had  one  night-key  and  I  had  the  other. 

Q.     When  he  went  away  what  did  he  do  with  the  key  ? 

A.  I  am  not  sure  whether  he  gave  it  to  me  or  left  it  with  Mr^ 
Bates. 

Q.  When  there? 
28 
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A.    Yes,  sir. 

Q.    Do  you  remember  whether  he  gave  it  to  you  or  to  Mr.  Bates 

A.  We  have  two  keys;  and  I  think  I  kept  one,  and  he  gave  11 
Bates  the  other  ? 

Q.  Whereabouts  was  this  furniture  you  say  that  has  been  spob 
of  ?    Was  it  in  the  house  ? 

A.    No,  sir;  it  was  stored  away  up  in  the  Ipft. 

Q.     You  took  it  and  sold  it  ? 

A.     I  did. 

Q.    Who  to  ? 

A.  I  sold  a  part  of  it  to  a  woman  that  was  living  in  one  of  M 
Hawes'  houses  in  Block  44 — ^Mrs.  Douglass. 

Q.     And  the  balance  ? 

A.     To  a  lady  by  the  name  of  McFarland. 

Q.     What  did  you  get  for  that  truck  ? 

A.     I  think  it  was  about  one  hundred  dollars. 

Q.     What  sort  of  condition  was  the  furniture  in  when  jou  sold  it 

A.    It  was  in  a  very  bad  condition. 

Q.     What  did  you  do  with  the  money  ? 

A.  I  paid  a  bill  at  the  Nucleus  grocery,  and  a  butcher  bill  c 
Folsom  street,  between  Seventh  and  Eighth.  I  don't  know  what  h 
name  is:Strobel  I  think  it  was;  it  is  a  German  name.  And  out  < 
that  money  and  some  more — I  think  I  took  a  part  of  it  to  g-o  to  San 
Clara — three  or  four  dollars. 

Q.     What  was  this  bill  for  groceries  at  the  Nucleus  grocery  ? 

A.  It  was  for  groceries  that  we  had  bought  some  time  before  M 
Hawes  went  away. 

Q.  To  what  condition  of  annoyance  were  you  reduced  by  reasc 
of  that  bill  ? 

A.  Well,  it  was  in  the  hands  of  a  collector,  that  and  another  bi 
was;  and  they  sent  me  word  that  they  should  like  to  have  the  mone; 
Mr.  Hawes  had  told  Mr.  Bates  that  he  should  not  pay  any  bills.  £ 
had  left  word  with  Mr.  Bates  to  pay  no  bills. 

Q.    Mr.  Hawes  had  told  Mr.  Bates  not  to  pay  any  bills  ? 

A.    Yes,  sir. 

Q.  Were  these  bills  justly  due  for  articles  furnished  Mr.  Hawe 
family  before  he  went  away  ?      ^ 

A.    Yes,  sir. 

Q.     Do  you  remember  the  amount  of  the  grocery  bill  ? 

A.     No;  I  think  it  was  about  seventy  dollars.     I  am  not  sure. 

Q.     Do  you  remember  when  was  the  meat  furnished  by  Strobel  ? 

A.     I  think  it  was  partly  in  May  and  June. 

Q.     May  ? 
t      A.    And  June.    May,  for  some  at  Eedwood,  while  his   relatioi 
were  stopping  there. 

Q.     What  relations  of  his  were  visiting  you  ? 

A.  His  sister,  his  cousin,  and  his  cousin's  wife,  who  died  at  oi 
house. 

Q.     Three  of  them  ? 

A.    Besides  several  others  of  the  family. 

Q.  And  this  was  the  bill  that  you  got  at  the  butcher's  to  kec 
them  alive  ? 

A.     Well,  to  furnish  them  something  to  eat. 

Q.     How  lo^^  a  time  was  that  butcher  bill  running  ? 
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A.  I  don't  know  whether  it  was  two  or  three  months.  Two  or 
three  months,  I  think. 

Q.     What  was  the  amount  of  it  ? 

A.  Twenty-five  dollars.  You  must  understand  it  was  not  all  the 
meat  we  had;  we  had  a  butcher  at  Redwood  that  I  had  to  pay. 

Q.  Now,  when  Mr.  Hawes  went  away,  what  provision  did  he  make 
if  any,  for  your  support?  Board,  clothing,  washing,  etc.,  and  the 
Utile  girls  ? 

A.  He  made  none  with  me.  He  gave  me  twenty  dollars  when  he 
started  on  the  wharf.  He  said  that  was  most  all  he  had;  that  prpbably 
by  and  by  I  could  have  more.  Afterwards  I  learned  that  Mr.  Bates 
had  written  instructions  what  to  give  me,  but  I  never  saw  those 
instructions.     I  took  whatever  they  gave  me. 

Q.  You  stated  that  all  the  indebtedness  you  incurred  during  his 
absence  was  not  over  fifteen  hundred  dollars.  Do  you  mean  that  that 
was  all  the  money  you  spent  while  he  was  gone  ? 

A.     I  think  it  was  probably  a  little  more  than  I  spent. 

Q.     What  was  that  indebtedness  for  ? 

A.  Clothing,  living,  traveling  back  and  forth  as  he  said  I  should 
do,  from  Bed  wood  to  Santa  Clara  and  back  again. 

Q.  How  much  of  that  indebtedness  have  you  paid  yourself — did 
you  pay  yourself;  and  how  much  remains  unpaid,  and  was  unpaid  at 
the  time  of  his  return  from  Europe  ? 

A.     I  don't  know.     It  was  the  only  bill  that  I  know  of  that  I  had. 

Q.     What  bill  was  that  ? 

A.     A  little  bill  with  Taaffe  &  Co. 

Q.     How  large  was  that  ? 

A.     I  think  it  is  one  hundred  and  fifty  dollars. 

Q.     What  was  that  for? 

A.     Dry  goods. 

Q.     Who  for? 

A.  For  myself  and  his  sister,  and  some  presents  for  his  sister,  and 
his  children  when  she  was  going  East,  and  for  myself,  my  children, 
and  a  few  things  I  made  a  present  to  my  sister's  family. 

Q.  Well,  how  much  indebted  were  you,  taking  everything  into 
account  ?  How  much  were  you  indebted  when  Mr.  Hawes  got  home 
from  Europe,  after  leaving  you  twenty  dollars  on  the  dock  ? 

A.  I  don't  know  that  I  was  very  much  indebted;  I  don't  know.  I 
know  that  there  was  a  butcher  bill  at  Bedwood  City  of  forty  or  forty- 
eight  dollars. 

Q.     A  butcher  bill  ? 

A.     Yes,  sir;  and  a  grocery  bill. 

Q.     And  this  bill  at  Taaffe's.     Were  they  all  ? 

A.     I  think  that  was  all  I  had. 

Q.     Did  Mr.  Hawes  have  to  pay  any  of  them  after  he  got  home  ? 

A.     No,  sir. 

Q.     He  stood  a  suit  on  the  grocery  bill,  at  Bedwood  City  ? 

A.     I  think  so. 

Q.  Mr.  Pratt  has  asked  you,  with  reference  to  your  hearing  from 
one  room,  what  went  on  in  another.  Now,  I  ask  if  that  place  where 
you  live  when  Mr.  Hawes  sent  you  out  of  his  room,  or  would  not  allow 
you  to  come  in  it,  what  place  you  would  have  had  to  go  to,  unless  you 
went  out  doors,  and  stayed  there  ? 

A.  I  could  not  have  any,  except  to  go  into  the  bath-room,  or  the 
little  bedroom. 
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Q.  And  then,  when  you  retired  from  the  presence,  jou  m 
compelled,  as  a  matter  of  course,  to  go  into  the  bedroom  ? 

A.     Yes,  sir,  unless  I  went  out  of  doors. 

Q.     What  accommodations  were  there  for  yon  to  sit  on  ? 

A.  I  think  we  had  one  chair;  no,  we  did  not,  for  we  had  both  I 
chairs  in  the  house,  in  his  own  room. 

Q.  So  that,  when  he  ordered  you  out  of  the  room,  vou  had  to 
into  the  bedroom,  and  if  you  sat  down,  you  sat  down  on  the  bed  ? 

A.     Yes,  sir;  or  on  the  side  of  the  bath  tub. 

Q.  And  that  was  the  place  where  counsel  asked  jou  when  j 
listened  to  what  was  going  on,  when  you  was  in  Mr.  Hawes*  room? 

A.     Yes,  sir. 

Q.  So  far  as  you  know,  Mrs.  Hawes,  after  Mr.  Hawes  retun 
from  Europe,  during  the  months  of  July,  August,  September,  Octol 
November  and  December,  what  were  Mr.  Hawes'  relations  with  Wi 
ington  Bartlett? 

A.  I  don't  know;  Mr.  Bartlett  was  around  him  and  near  hi 
most  of  the  time. 

Q.     That  is  what  I  mean.     They  were  constantly  in  intercourse' 

A.     Yes,  sir. 

Q.     Mr.  Pratt  called  your  attention  two  or  three    times,  to  casi 
visitors.     Now,  had  you  any  visitors  at  Redwood   Farm,   casual 
otherwise,  except  such  as  were  mutual  acquaintances  of  Mr.  Hawes  a 
yourself  ? 

A.     No,  sir,  I  had  none  other. 

Q.     Had  you  any  visitors,  male  or  female,  except  such  as  he  kne' 

A.     No,  sir. 

Q.  He  asked  you  whether  Mr.  Hawes  had  not  objected  to  vo 
having  company.  You  said  he  did.  Whom  did  he  object  to?  t\l 
was  the  reason  of  his  objection  ? 

A.  He  objected  to  my  niece  being  there,  or  nieces,  or  I>r.  Cal 
weirs  children,  and  he  did  not  want  them  around. 

Q.  Had  you  any  gentlemen  visitors,  or  visitors  of  any  kind  or  cc 
dition  at  Redwood  farm  to  whom  Mr.  Hawes  ever  objected  ? 

A.     Not  that  I  know  of. 

Q.     Then  the  visitors,  or  casual  visitors  that  counsel   alluded 
in  his  question,  were  visitors  that  simply  came  there — ^\'our  relatioi 
and  your  acquaintances  and  others  who  came  to  make  calls  ? 

A.     Yes,  sir. 

Q.  You  mentioned  an  instance  in  which  you  said  he  objected  a 
did  not  want  anything  more  to  do  with  Washington  Burtlett,  liecau 
Mt.  Bartlett  would  not  endorse  him  for  Joint  Senator,  or  Governor, 
something  or  other.  Was  he  the  only  man  that  he  ever  said  he  did  h 
want  to  go  into  his  house,  aud  was  that  the  only  reason  he  ever  i 
signed  against  Mr.  Bartlett? 

A.     That  was  the  only  reason  he  ever  gave  me. 

Q.  At  this  time  in  August  and  September,  when  you  were  tni 
to  reach  Mr.  Hawes,  or  he  you  through  the  medium  "of  Washin^t^ 
Bartlett,  do  you  know,  except  what  Mr.  Bartlett  told  you  and^tl 
document  that  has  been  introduced  in  evidence  that  Mr.  Bartlett  \« 
at  that  time  negotiating  between  you,  and  that  Mr.  Hawes  knewi 
a&d  that  was  the  reason  why  you  came  to  go  there  ? 

A.     That  was  the  reason  why  I  came. 

Q.     Do  3'ou  know  whether  Mr.  Hawes  knew  that  fact  ?     In  otL 
,  do  you  know  whether  or  not  Mr.  Hawes  was  aware  that  y* 
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were  meeting  Mr.  Bartlett  on  this  business,   other  than  what  Mr. 
Bartlett  told  you  and  the  fact  of  this  document  ? 

A.     No,  sir;  I  don't  know  of  it. 

Q.  You  had  no  intercourse,  then,  or  conversation  with  Mr.  Hawes 
on  that  subject  ? 

A.     No,  sir. 

Q.  What  was  the  reason  at  this  particular  crisis  for  Mr.  Hawes  re- 
fusing to  speak  to  you,  even  when  you  were  on  Hm  same  train  of  cars 
with  him,  and  going  to  your  own  home  ? 

A.  I  don't  know.  It  was  the  same  that  caused  him  to  leave  me. 
He  left  me  mad  a  few  days  before  that. 

Q.     What  was  he  mad  at? 

A.  He  was  mad  about  his  food,  and  about  the  nurses,  and  about 
my  taking  the  wheat. 

Q.  Oh!  I  didn't  ask  you  what  you  sold  that  wheat  for.  How 
much  wheat  was  there  in  that  place  when  you  sold  it  ? 

A.     I  don't  know;  a  great  many  sacks. 

Q.     A  barn  full? 

A.  We  have  it  in  large  bins,  half  as  large  as  this  room,  divided  off, 
and  filled  and  fastened  up. 

Q.     A  large  quantity  ? 

A.     Yes,  sir. 

Q.     The  product  of  the  place  for  that  year  ? 

A.     A  part  of  it. 

Q.     A  part  of  the  year  before  ? 

A.     No,  sir;  a  part  was  in  the  bin. 

Q.     Now  were  you  living  on  Redwood  farm  at  that  time  ? 

A.  I  had  been  since  February.  I  left  the  city  after  living  in  the 
Folsom  street  house  three  months,  and  there  was  nobody  to  take  care 
of  the  place,  and  I  was  sent  word  to  that  I  had  better  come  up  and 
look  after  it,  and  I  did,  and  I  wrote  to  Mr.  Hawes  in  Cannes  about  it. 

Q.     How  much  did  you  get  for  those  hundred  sacks  of  wheat? 

A.     I  don't  know,  it  was  nearly  two  hundred  dollars. 

Q.     What  did  you  do  with  the  money  ? 

A.  I  paid  these  bills  with  a  part  of  it — some  bills  I  had — and 
some  I  kept. 

Q.  How  much  of  it  did  you  use  for  bills,  and  for  what  sort  of 
bills  ? 

A.  Well,  I  used  some  of  it  to  pay  this  bill  of  Taaffe's  that  I  spoke 
of,  or  a  part  of  it,  and  a  part  of  it  I  owed  Tucker  for  some  spoons  and 
forks  that  I  bought,  that  we  might  have  something  respectable  when 
his  relatives  came. 

Q.  To  what  extent  did  you  indulge  at  Tucker's  in  the  extravagance 
of  forks  and  spoons  ? 

A.     Fifty  dollars. 

Q.  Were  those  spoons  and  that  fork  purchased  before  he  went 
away,  or  after? 

A.  Before  he  went  to  Europe.  Just  about  the  time  his  relations 
were  coming  out. 

Q.     Did  he  know  that  you  bought  them  ? 

A.     He  did,  before  he  went  to  Europe. 

Q.     How  long  before  he  went  to  Europe  had  you  got  them  ? 

A.  He  started  in  September;  I  got  them,  I  think,  in  April  or 
May. 

Q.     Had  got  them  opened  out  in  the  house  in  the  mean  time  ? 
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A.    Yes,  I  was  using  them  all  the  time  his  relations  were  there. 
Q.    And  that  was  to  pay  Tucker's  bill  that  this  wheat  went? 
A.    A  part  of  it. 

Q.    Did  those  spoons  and  forks  continue  the  estate  and  propei 
Mr.  Hawes  ? 
A.     They  did. 

Q.    What  has  become  of  them  ? 
A.     I  have  themg^t  the  ranch. 

Q.     They  have  been  in  use  in  his  family  from  that  time  up  to  i 
time  he  departed  this  life  ? 
A.    All  the  time. 

Q.  Now,  what  other  bill  did  you  pay  with  the  proceeds  of  ti 
wheat— Taaffe  &  Co.  ? 

A.  Yes,  sir;  and  some  little  bills,  I  don't  remember  what;  if  Ih 
my  diary  here  I  could  tell  you. 

Q.     Then,  so  far  as  you  know,  none  of  the  proceeds  of  that  fur 
ture  or  wheat,  was  spent  in  riotous  living  ? 
A.     Well,  no. 

Q.  But  for  the  support  and  maintenance  of  Mr.  Hawes'  house  a 
dignity  ? 

A.    Yes,  sir. 

Q.  The  counsel  on  the  other  side,  ask  you  whether,  when  1 
Hawes  came  home,  you  did  not  deny  to  him  that  you  had  sold  1 
wheat  and  furniture  ? 

A.  No,  sir,  I  did  not  deny  it. 
Q.  How  did  you  come  to  tell  him  about  it  ? 
A.  Well,  I  found  out  from  Mr.  Monroe  and  Mr.  Warren,  a 
somebody  else — Mr.  Monroe  was  our  new  agent,  just  coming  in,  a 
they  were  trying  to  get  innocent  parties  into  trouble.  I  overhes 
this,  and  knew  about  it  in  fact,  and  I  went  in  and  I  said  to  Mr.  Monr 
*'  You  are  a  new  agent,  just  come  in  here.  I  would  like  to  have  i 
come  in  clean  and  fair,  and  I  want  you  and  Mr.  Warren  to  go  into  ! 
Hawes'  room,  and  be  there  when  I  bring  the  breakfast,"  for  1 1 
doing  the  cooking  for  all  of  them  at  that  time;  so  they  went  in,  ao 
said  I  wanted  to  make  a  clean  breast  of  that  wh^at  business,  am 
went  on  and  told  Mr.  Hawes;  I  had  told  them  before.  I  knew 
would  get  in  a  great  rage,  which  be  did,  and  be  told  me  to  clear  ou1 
the  house.  I  told  him  I  had  taken  the  wheat,  and  for  what  purpo£ 
had  taken  it. 

Q.     And  for  what  purpose  you  had  applied  the  money  ? 
A.    Yes,  sir. 

Q.     Paying  these  bills  you  have  named  ? 
A.     Yes,  sir,  paying  bills,  I  said. 

Q.     Do  you  know  anything  about  Mr.  Hawes  having  tried  to 
a  warrant  to  have  you  arrested  for  larceny  for  taking  this  w^heat  ? 
A,    Yes,  sir. 
Q.    Did  he? 

A.    No,  sir.     He  did  not  get  the  warrant  that  I  know  of. 
Q.     Do  you  know  whether  he  did  try  to  get  a  warrant,  to  have 
arrested  ? 

A.     I  know  that  he  said  he  did. 
Q.     Who  did  he  tell  that  to  ? 
A.     To  me. 
Q.    What  did  he  tell  you  about  it  ? 
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A«  Well,  he  said  it  was  yeiy  well  that  I  came  in  and  told  them; 
that  he  would  have  had  the  whole  party  arrested  in  less  than  an  hour. 

Q.  As  a  matter  of  fact,  do  you  know  whether  or  not,  he  did  try  to 
get  a  warrant  to  have  you  arrested  for  larceny,  for  stealing  this  truck 
to  pay  bills? 

A.  No,  sir;  I  don't  know  whether  he  did  or  not,  only  what  he 
said  himself. 

Q.     You  never  heard  about  it  from  other  sounds? 

A.     No,  I  think  not. 

Q.    Did  Mr.  Bates  ever  tell  you  about  it  ? 

Mr.  Pratt — I  object  to  that. 

A.     Oh  I  about  the  goods  in  town.     That  was  not  about  the  wheat. 

Mr.  Barnes — About  the  goods  in  town  here,  do  you  know  anything 
about  them  ? 

A.     I  understood  from  Mr.  Bates  that  he — 

The  Court— [Interruptinflf] — The  question  is  objected  to. 

Mr.  Pratt — I  object  to  what  Mr.  Bates  told  her. 

Mr.  Barnes — That  is  all  I  want  to  know,  whether  she  ever  learned 
the  fact  that  he  did  do  it  from  any  source.  I  want  to  show  that  he  did. 
It  is  not  proper  that  I  should.    I  will  prove  it  by  Mr.  Bates. 

Be-dired'Examination  by  Mr.  Pratt—  Q.     Were  all  these  interviews 
with  Mr.  Bartlett  on  the  same  subject;  about  the  same  thing  ? 

A.     Before  Mr.  Hawes'  death  ? 

Q.     Yes. 

A.  I  think  so.  I  do  not  know  of  any  other.  Perhaps  Mr.  Bart- 
lett could  mention  something  to  refresh  my  memory  about  it. 

Q.  They  all  referred  to  the  matter  of  bringing  about  some  amica- 
ble arrangement  between  yourself  and  Mr.  Hawes  ? 

A.  I  do  not  know  of  anything  else,  unless  we  were  talking,  about 
Mr.  Hawes. 

Q.  Did  not  some  of  them  take  place  before  the  difficulty  oc- 
curred? 

A.  I  do  not  know  that  they  did.  I  am  not  sure.  They  might 
have  done  so,  but  I  don't  remembr  if  they  did. 

Q.  You  think  all  those  visits  to  him  were  after  he  returned  from 
£hirope,  and  you  had  had  this  trouble  about  the  wheat  ? 

A.     Trouble  about  what  ? 

Q.    About  the  wheat — selling  the  grain  ? 

A.  I  do  not  remember  of  having  gone  to  Mr.  Bartlett's  office  be- 
fore that.     I  do  not  know. 

Q.    You  are  not  certain? 

A.     No,  sir,  I  am  not. 

Mr.  Barnes — I  forgot  to  ask  her  one  question,  if  you  will  permit 
me  to  ask  her:  Q.  I  gather  from  the  case  that  Mr.  Hawes  was  not 
altogether  liberal  with  you  in  the  matter  of  money;  but  I  want  to  ask 
yon  whether  you  remember  an  occasion  in  his  room  of  which  one  of 
those  nurses  spoke  here,  when  you  were  going  down  to  Bedwood  City 
and  told  him  you  wanted  some  money  to  use  down  there  to  live  on. 
Do  you  remember  that  occasion  ? 

A.     I  do. 

Q.  Won't  you  state  what  your  pecuniaij  condition  was  at  that 
time? 

A.     At  the  time  I  said  that? 
Ma.  Pbatt-^I  object  to  that  as  not  being  re-cro8S*examination. 
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Tee  Coubt — [After  argument] — ^Yon  will  baye  to  malce  her  jom 
own  witness  to  prove  thai  fact. 

Mb.  Pratt — [To  witness.  ]    Let  me  ask  yon  the  liame  of  the  cook 
on  the  occasion  of  this  peculiar  mnah  being  made  ? 

A.     I  do  not  know;  there  was  two.     He  had  a  nurse  by  the  i^bm 
of  Frances  Hurd,  and  a  woman,  Lizzie  Smith.     Mr,  Bartleit  migh 
remember  the  name;  he  was  there  at  the  time. 
Q.     Frances  Hurd  was  the  name  ? 
A.     I  think  it  wafi  the  name. 
Q.     Do  jou  know  where  she  is  ? 
A.     I  do  not. 

Mb.  Babkes — Q.     Had  jon  anything  to  do  in  any  waj  with  tii 
manufacture  or  the  cooking  of  that  mush  ? 

A.     No,  sir;  I  was  not  by  when  it  was  cooked,  but  I  waa  called  ii 
to  testify  something  about  it. 

Mb.  Pbatt — Q.    Were  there  no  rooms  in  the  house  on  Folsoi 
street  except  the  bedroom  and  Mr.  Hawes'  office  ? 
A.    None  but  the  bath  room. 
Q.     There  were  only  three  rooms  in  the  house  ? 
A.     That  we  occupied.     Captain  Bluxome  has  the  other  part  of  th 
house  rented.     We  only  occupy  the  ell.     That  was  three  rooms. 
Q.     Where  was  the  dining  room  ? 
A.     Anywhere  we  could  get  it. 
Q.     Where  was  the  kitchen  ? 
A.     In  the  bath  room. 

Q.     Those  were  the  only  rooms  you  were  at  liberty  to  occupy  ? 
A.     Yes,  sir. 

Q.    The  bedroom,  Mr.  Hawes'  office;  and  the  bath  room  and  tl; 
bedroom  were  the  same  thing  ? 

A.     No,  there  was  a  door  between. 

The  Coxtbt — The  bath  room  and  the  kitchen  were  the   same  thisj 
she  said. 

A.     The  kitchen  and  the  bath  room  were  the  same. 
Mb.  Pbatt — ^Was  the  bedroom  or  the  bath  room  next  to  Mr.  Hawe 
room? 

A.     The  bedroom. 

Q.     How  much  did  Mr.  Bates  pay  you?    Mr.  Barnes  asked  yc 
what  provision  was  made  for  you. 

A.     Mr.  Bates  paid  me  one  hundred  dollars  a  month. 
Q.     How  long  did  Mr.  Hawes'  relatives  remain  with  you  after  1 
went  away  ? 

A.     A  part  of  them — one  died  in  July;  the  sister  went  home 
August,  and  the  cousin,  I  think,  went  home  in  October. 
Q.     Mr.  Hawes  went  away  in  September,  did  he  ? 
A.    Yes,  sir. 

Q.     And  one  of  them  died  in —  ? 
A.    In  July. 
Q.     Following  ? 

A.    No,  sir;  before  he  went  away — while  he  was  absent.     He  t« 
East  before  he  went  to  Europe. 

Q.     Whom  did  he  leave  with  you  when  he  went  to  Europe  ? 
A.     His  cousin,  Wm.  B.  Hawes,  and  his  wife,  and  Mrs.  Martin,! 
sister. 

Q.     How  long  did  those  three  remain  with  you  ? 

A.    One  stayed  longer  than  the  other.    They  came  there — 
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Q.     How  long  after  Mr.  Hawes  went  to  Europe  did  they  remain  ? 

A.     A  week  afterward,  Mr.  Hawes  did. 

Q.  You  had  to  provide  for  them  then,  about  one  week  after  Mr. 
Hawes  went  to  Europe  ? 

A.     No,  I  did  not,  because  he  was  not  at  the  ranch. 

Q.     They  were  not  on  the  ranch  ? 

A.     No,  sir.    They  were  in  the  city,  at  the  office  rooms. 

Q.  What  other  sums  of  money  than  those  you  have  mentioned, 
did  you  receive  during  Mr.  Hawes'  absence  ? 

Mr.  Babnes — 1  object  to  that.     That  is  not  in  rebuttal. 

Mr.  Pratt — I  withdraw  the  question,  then;  not  because  the  objec- 
tion is  good,  but  because  I  choose  to. 

Q.  When  did  Mr.  Hawes  first  ask  about  the  wheat,  After  his  re- 
turn ?  Was  it  on  the  morning  after  his  return  ?  Was  it  on  the  morn- 
ing Mr.  Monroe  was  at  breakfast  ? 

Mr.  Barnes — I  object  to  that,  on  the  same  ground. 

Mr.  Pratt — I  will  take  the  ruling  of  the  Court  upon  it. 

The  Court — 1  think  you  have  had  about  enough  on  that  point.  I 
overrule  it. 

Mr.  Pratt — Q.     How  old  were  you  when  you  married  Mr.  Hawes  ? 

A.     I  was  not  thirty. 

Q.     Do  you  recollect  what  year  it  was  ? 

Mr.  Barnes — I  object.     It  is  utterly  immaterial. 

The  Court — I  do  not  see  it  is  material. 

Mr.  Barnes — Unless  the  counsel  has  designs  upon  her  himself. 

A.     He  need  not  have. 

The  Court — I  do  not  see  the  materiality  of  the  question.  I  will 
rule  that  out. 

Mr.  Pratt — Where  were  you  educated,  Mrs.  Hawes  ? 

Mr.  Barnes — I  object  to  that. 

The  Court 1  sustain  the  objection. 

A  Juror — Q.  How  long  did  Mr.  Hawes  remain  in  Europe  ?  How 
long  was  he  gone  from  here  ? 

A.  He  was  away  from  the  25th  of  September  until  the  18th  of 
July  following. 

[Here  the  Court  adjourned  until  Monday  next,  at  two  o'clock,  p.  m.] 
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TWELFTH  DAY. 


lIoanuT,  NoTzxBn  97th,  187L 


Geo.  H.  HowASD,  ealled  for  the  Exeenton.    Sworn. 

Examined  bj  Hb.  Pkatt. — Q.  How  long  hsTe  yoa  resided  in  Gali- 
fomis? 

A.     Since  1849,  sir. 

Q.     Where  do  you  now  reside  ? 

A.     In  San  Mateo  Coontj. 

Q.     Wliere  is  jonr  principal  bosineaB  condncied  t 

A.     In  San  Francisco. 

Q.     What  is  that  business  ? 

A.     Real  estate. 

Q.     Did  yon  know  the  late  Horace  Hawes  in  his  lifetime? 

A.     I  did,  sir. 

Q.     How  long  did  joa  know  him  ? 

A.     Eighteen  years  or  more. 

Q«  When  did  joa  first  become  weU,  or  intimately  acquainted  wiib 
Mr.  £Utwes? 

A.  I  don't  know  that  I  can  say.  I  was  very  intimately  acquainted 
with  Mr.  Hawes — well  acquainted.  I  have  known  him  during  all  thit 
time,  from  some  eighteen  years  ago  up  to  the  day  of  his  death. 

Q.     Yon  met  him  frequently  during  that  time  ? 

A.     Not  frequently,  sir;  I  met  him  from  day  to  day. 

Q.  How  often  did  you  see  him,  during  the  last  four  or  five  montly 
of  his  life? 

A.  I  suppose  I  saw  him,  perhaps,  ten  or  a  dozen  tunes;  I  don't 
know  the  exact  number. 

Q.     Where  did  you  meet  him  during  that  time  ? 

A.     At  his  own  house,  on  Folsom  street. 

Q.     What  was  the  occasion  of  your  going  over  to  his  bouse  ? 

A.     He  sent  for  me  to  come  and  see  him. 

Q.  Did  you  converse  with  him  freely,  on  the  occasion  of  those 
visits? 

A.     Yes,  sir. 

Q.     What  was  the  usual  subject  of  conversation  ? 

A.     This  deed;  this  Mont  Eagle  University  deed. 

Q.  Did  you  also  talk  with  him  at  any  of  those  visits,  on  other 
subjects  ? 

A.     Yes,  sir. 

Q.     General  subjects  ? 

A.     General  subjects. 

Q.  When  did  he  first  speak  to  you,  Mr.  Howard,  on  the  subject  of 
founding  some  public  institution  ? 

A.  I  have  an  indistinct  recollection  of  his  speaking  to  me  seven  or 
eight  years  ago,  on  that  subject — more  particularly  in  '66,  at  tJie  time 
we  were  in  the  Legislature  together. 

Q.  Can  you  state  what  the  conversation  was  in  1866,  that  you 
refer  to  ? 

Mr,  Baunes — I  object.     He  does  not  state  whether  he  can  or  not. 
Mu.  Pratt — Well,  answer  the  question  simply.     Can  you  state  the 
conversation  which  took  place  in  1860  ? 

A.     I  could  not  state  precisely  the  conversation. 
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Q.     Substantially  ? 

A.     Yes,  sir,  its  general  purport. 

Q.     What  was  that  conversation  ? 

Mr.  Barnes — I  object. 

The  Court — What  is  the  objection  ? 

Mr.  Barnes — It  is  irrelevant,  immaterial,  and  not  a  part  of  the 
issue  of  this  case.  The  issue  submitted  to  this  jury  is,  whether  at  the 
time  of  making  this  instrument,  Mr.  Hawes  was  of  sound  and  dispos- 
ing mind.  It  is  very  probable  he  may  have  had  a  conversation  with 
the  witness.  No  doubt  he  did  in  '66,  on  the  subject  of  founding  a 
university,  but  its  irrelevance  and  immateriality  should  be  the  rule  in 
trying  that  question,  and  I  don't  understand  that  it  is  at  all. 

The  Court — The  objection  is  overruled. 

Mr.  Barnes — Note  an  exception. 

Mr.  Pratt — State  the  conversation,  Mr.  Howard. 

A.  Well,  sir,  my  recollection  is  not  very  definite.  He  stated  to 
me  that  he  intended  to  found  a  university  of  learning.  He  went  into 
no  particulars  about  the  matter,  referring,  however,  to  his  farm  at 
Kedwood  Citv  as  the  seat  of  the  institution. 

Q.  About  how  many  times,  Mr.  Howard,  did  he  talk  to  you  on 
that  same  subject  ? 

A.     At  that  time? 

Q.     Since  that  time — from  that  time  on. 

A.  He  probably  spoke  to  me  about  three  times  during  the  time  I 
was  in  the  Legislature,  and  the  next  time  was  in  France — Paris,  at 
the  time  he  was  on  his  way  out  to  this  country. 

Q.     What  was  the  conversation  in  France  ? 

A.     In  France — 

Mr.  Barnes — I  object,  on  the  ground  that  it  is  irrelevant,  imma- 
terial and  also  not  evidence  in  rebuttal. 

The  Court — The  same  ruling. 

The  Witness — He  then  gave  me  a  deed  to  read,  one  iiiat  he  said 
he  had  been  many  years  at  work  upon,  and  asked  me  to  read  ,it  care- 
fully and  tell  him  what  I  thought  of  it.  He  was,  however,  quite  ill 
next  morning — this  was  in  the  evening — the  next  morning  he  sent  to 
me  saying  that  he  felt  so  ill  that  he  thought  he  would  better  return 
home,  and  asked  me  to  come  and  see  him.  I  also  advised  him  to  go. 
He  was  in  a  weak  state;  and  I  went  vdth  him,  took  his  ticket,  and  saw 
him  oflf.  So  that  we  had  really  very  little  conversation  about  the 
deed.     He  remained  in  Paris  I  think  nearly  one  year. 

Q.  Did  he  express  the  eame  intention,  the  same  general  intention 
that  he  had  previously  ? 

Mr.  Barnes — I  object  to  the  form  of  that  question.  Ask  him  to 
state  what  he  said. 

Mr.  Pratt — I  will  put  the  question  in  that  form,  then.  What  view 
did  he  express  to  you  then  in  regard  to  founding  any  public  institu- 
tion? 

Mr.  Barnes — I  object  to  that.  That  assumes  a  fact  not  proven. 
The  witness  has  not  stated  that  he  had  any  conversation  with  him  on 
that  subject. 

Mr.  Baldwin — It  is  very  late  to  object  to  a  form  of  this  class.  They 
have  been  admitted  in  every  form  up  to  the  present  time. 

Mr.  Pratt-i-I  will  take  the  ruling  of  the  Court. 

The  Court — What  is  the  question  ? 

Mb.  Pratt — What  intention  did  he  express,  if  any  ? 
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The  Court — You  can  put  it  in  that  shape. 

The  Witness — That  that  was  his  intention,  to  have  an  instdtotion  of 
learning. 

Q.     Did  you  see  him  again  before  he  returned  to  California  ? 

A.     No,  sir. 

Q.  After  he  returned  to  California,  how  many  times  did  be  prob- 
ably speak  to  you  on  that  same  subject  before  hia  death  ?  After  his 
return  to  California  did  he  probably  speak  to  you  on  that  beim 
subject  ? 

A.     I  should  think  perhaps  a  dozen  times. 

Q.  When  did  he  last  speak  to  you  on  that  subject,  as  near  as  jon 
can  iix  the  date  ?     How  long,  prior  to  his  death  ? 

A.     On  the  very  day  of  his  death. 

Q.     On  the  third  day  prior  to  his  death  ? 

A.     On  the  day  of  his  death. 

Q.  Now  state  whether  or  not  he  generally  expreHsed  the  same 
intention  upon  that  subject  in  all  of  these  conversations  ? 

A.  He  spoke  very  confidently  of  it,  and  very  confidently  that  it 
would  succeed.  When  he  was  spoken  to  regarding  the  provisions  of 
the  deed,  he  said  the  more  it  was  studied,  the  more  we  could  be 
convinced  that  it  could  be  carried  out. 

Q.     What  was  his  usual  manner  of  discussing  on  this  matter  with 


you? 
A. 

Q. 

A. 

Q. 


Do  you  mean  that — 

[Interrupting.]     Was  he  calm,  tranquil  and  cool  ? 
Quite  so,  and  very  earnest  always  when  speaking  of  that. 
Did  he  ever  in  this  conversation  in  connection  with  this  subject 
speak  of  the  wife  or  the  family  ? 

A.  The  first  time  that  he  sent  for  me  to  visit  him  in  re^^rd  to  this 
matter,  I  asked  him  if  he  had  made  provision  for  his  family,  and  he 
said  yes,  he  had  made  ample  provision. 

Mb.  Barnes — I  move  to  strike  that  out  The  instrument  is  here 
before  the  jury,  and  speaks  for  itself. 

The  Court — The  motion  is  denied.  It  is  something'  the  jniy  idat 
have  the  right  to  consider,  whether  that  is  a  provision  or  not. 

Mr.  Pratt — When  the  matter  of  his  family  was  brought  into  the 
discussion,  did  that  change  the  manner  of  discussing'  the  subject  to 
any  extent  ? 

A.     No,  sir;  he  never  spoke  to  me  of  his  family. 

Q.  Did  he  ever  express  to  you  his  general  views  as  to  leaving  much 
property  to  his  children  ?    What  were  those  views  ? 

Mr.  Barnes — I  object  to  that. 

The  Court — It  is  overruled.  , 

The  Wctness — He  said  at  one  time  that  he  thought  the  best  inher- 
itance he  could  leave  to  his  children  would  be  a  foundation  such  as  he 
had  made.  He  wished  his  children  to  be  thoroughly  and  well  educated, 
and  further  than  that  he  did  not  approve  of  leaving  to  them  a  huge 
amount  of  money. 

Q.     How  long  ago  was  that,  Mr.  Howard  ? 

A.  Well,  sir,  ih&t  must  have  been  within  a  fortnight  of  his  death, 
I  think. 

Q.  Was  that  the  first  conversation  you  recollect  of  having  had 
with  him  on  that  subject,  speaking  of  leaving  property  to  hia  obildxen? 

A.    I  don't  think  I  ever  had  any  other  with  him. 
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Q.  Did  he  ever  converse  with  you  on  the  subject  of  his  own  future 
fame,  posthumous  fame  ? 

A.     No,  sir. 

Q.  Did  he  ever  speak  to  you  of  his  domestic  troubles — troubles  of 
his  family  ? 

A.     Never — never. 

Q.  How  did  he  seem  to  regard  his  children — that  is,  with  affection, 
tenderness,  or  otherwise  ? 

Mr.  Barnes — I  object.  You  may  state  what  was  done  and  what 
was  said,  but  not  put  general  questions  of  that  kind.  The  jury  are 
the  ones  to  judge  of  how  he  seemed  to  feel,  and  what  he  did. 

Mr.  Pratt — How  did  he  speak  of  his  children  ? 

A.  Always  with  the  greatest  affection,  of  both  of  his  children.  I 
remember  he  had  frequently  spoken  to  me  about  a  year  ago.  The 
little  girl  at  the  time  he  was  so  ill  was  with  him  a  great  deal,  and  he 
said — in  speaking  of  her,  his  features  always  lighted  up,  and  seemed 
different  from  what  I  had  ever  seen  them  before.  He  spoke  to  her 
and  of  her  with  the  greatest  affection. 

Q.  Did  Mrs.  Hawes  ever  talk  to  you  upon  the  subject  of  her 
troubles  with  Mr.  Hawes  ? 

A.  I  think  not.  No,  sir;  she  did  not.  In  fact,  until  within  a 
short  time  of  his  death,  I  did  not  know  that  there  had  been  any  trouble. 
I  had  been  out  of  the  country  a  long  time — until  I  read  these  notices 
in  the  paper. 

Q.  Did  you  frequently  see  Mrs.  Hawes  in  his  own  presence  during 
these  visits  to  his  house  ? 

A.     Yes,  sir. 

Q.     How  did  he  treat  her  on  those  occasions  ? 

A.  Well,  sir,  he  treated  her  with  no  great  affection,  but  never 
rudely. 

Q.  Was  there  anything  in  the  general  character,  life,  habits,  no- 
tions and  views  of  Mr.  Hawes  that  distinguished  him  from  the  general 
class,  the  general  standard  of  men  ? 

A.  Yes,  sir;  he  was  always  considered  a  very  penurious  man,  and 
a  man  very  hard — 

Mr.  Barnes — [Interrupting.  ]  Is  the  witness  now  testifying  to  the 
general  reputation  of  the  man,  or  what  he  knows  himself  ? 

Mr.  Pratt — State  what  these  peculiarities  were. 

Mr.  Barnes — That  you  know  of.  Not  general  reputation,  but  what 
you  know  of. 

Mr.  Pratt — Yes,  sir. 

A.  I  cannot  very  well,  from  my  personal  knowledge  about  Mr. 
Hawes,  in  that  respect. 

Q.     What  was  his  intellectual  standing,  high  or  low  ? 

Mr.  Barnes — I  object  to  that.  Let  the  witness  state  what  he  knows 
about  his  standing,  individually.  If  he  has  any  facts  to  lay  before  this 
Court  and  jury,  let  us  have  them.  I  submit  there  is  no  propriety  in 
asking  the  question,  what  was  his  intellectual  standing. 

Mr.  Pratt — 1  will  take  the  ruling  of  the  Court. 

The  Court — I  overrule  the  objection.     Answer  the  question. 

The  Witness— I  had  always  thought  him  to  be  a  very  shrewd 
lawyer. 

Q.     What  was  his  general  capacity  and  abiliiy  ? 

A.  It  is  a  veiy  difficult  question  to  be  fixed.  I  don't  know  how  to 
answer  it. 
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Q.     Good,  bad.  or  fair? 

A.     He  was  thou<?ht  to  be  a  very  able  man. 

Q.     Was  he  an  educated  or  uneducated  man  ? 

A.  Apart  from  public  matters,  I  know  very  little  of  his  edacatiot. 
His  conversation  with  me,  was  always  upon  some  matters  in  whjch  we 
might  be  mutually  interested. 

Q.  What  was  his  temper  and  disposition,  that  is,  was  it  mild  asd 
gentle,  or  the  reverse  ? 

A.  Quite  the  reverse,  sir.  Very  disagreeable  man  to  have  aor 
business  with. 

Q.  What  were  his  views  of  his  own  abilities,  capacities  and 
judgment  ? 

A.     He  considered  his  judgment  better  than  that  of  any  one  else? 

Q.  What  was  his  general  treatment  or  conduct  toward  those 
whom  he  regarded  as  his  inferiors,  particularly  when  he  was  opposed 
in  his  wishes  ? 

Mb.  Ba.bn£S — I  object,  as  he  has  been  answering*  a  series  of  ques- 
tions, saying  himself  he  knows  very  little  about  it,  and  yet  undertaking 
to  testify  to  Mr.  Hawes'  general  reputation.  On  this  point  I  submit  it 
is  improper. 

The  Coubt — Confine  it  to  his  personal  observation  and  knowledge. 

Q.  From  your  personal  observation  and  knowledg'e  of  the  man, 
Mr.  Howard,  what  was  his  conduct  and  treatment  of  those  he  regarded 
as  his  inferiors,  particularly  whenever  opposed  in  his  peculiar  notiois 
or  judgment? 

A.     I  don't  know  that  I  have  had  any  opportunity  of  judging. 

Q.  You  have  transacted  some  business  with  Mr.  Hawes,  have  joa 
not? 

A.     Yes,  sir. 

Q.     State  what  his  business  habits  were  ? 

A.     As  to  his  eccentricities? 

Q.     Yes. 

A.     He  was  very — 

Mb.  Babnes — [Interrupting] — I  object  to  the  witness  characteiiziog 
him  at  all.  Let  him  state  what  he  did,  if  he  can,  without  characte^ 
izing  him  at  all,  and  the  jury  will  form  the  conclusion  about  the  mas. 
The  witness  is  put  upon  the  stand  not  as  an  expert  to  give  his  impie^ 
sion  of  the  man  looking  outside  of  facts,  or  to  foim  conclusions  hiin- 
self;  but  what  he  saw  with  respect  to  facts;  the  facts  that  he  wants 
to  state,  let  him  give. 

The  Coubt — I  don't  think  the  witness'  attention  can  be  directed  eo 
as  to  bring  out  the  facts  by  examination  vdthout  askings  these  questioBi 
— by  asking  him  to  state  everything  that  took  place  between  Him  aivi 
Mr.  Hawes  would  be  something  1  would  not  care  to  hear  of, 

Mb.  Babnes. — He  asked  him  if  he  had  business  transactions  wA 
him.  The  witness  says  yes.  Now  he  asks  what  was  his  genenJ 
conduct.  I  object  to  his  stating  his  general  conduct.  Let  bim  stale 
the  facts  simply. 

The  Court — It  might  involve  a  great  many  thing's  in  Paris  voi 
somewhere  else.     I  don't  think  it  is  too  latitudinous  the  way  it  is  pat. 

Mb.  Pratt — From  your  own  observation  and  knowledge  *  of  Mr. 
Hawes,  wliat  were  his  habits? — that  is  to  say,  I  merely  direct  yoor 
attention  to  the  i^oint  on  which  I  wish  you  to  fix;  but  not  indication 
the  facts  I  wish  you  to  give.  Was  he  careless  or  precise,  exacting  aixi 
particular  ? 
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A.     He  was  very  precise;  very  exactmg. 

Q.     Did  that  habit  continue — How  long  did  that  habit  continue 
with  him  ? 

A.     I  think  up  to  the  time  he  breathed  his  last  breath.     I  was  with 
him  within,  I  think,  about  three  hoiirs  before  his  death. 

Q.     Did  he  transact  any  business  at  that  time  ? 

A.     He  did,  sir. 

Q.  What  was  Mr.  Hawes'  estimate  and  appreciation  of  the  value 
and  uses  of  money  ? 

Mb.  Barnes — I  object  to  that  question. 

The  Court — It  is  overruled. 

Mb.  Barnes — Note  an  eicception,  Mr.  Keporter. 

A.     He  wished  to  have  the  full  value  of  every  cent  he  spent. 

Q.  What  were  his  habits,  in  regard  to  his  personal  and  family  ex- 
penses ? 

A.  It  is  hard  to  judge  of  that,  sir.  I  could  only  judge  of  that 
from  hearsay. 

Q.  Was  he  naturally  suspicious  and  cautious,  or  trusting  and  con- 
fiding? 

A.     Naturally  very  suspicious,  and  very  cautious. 

Q.  What  was  his  temperament;  nervous  and  irritable,  or  the  re- 
verse? 

A.     Nervous  and  irritable. 

Q.     To  what  extent  ? 

A.  I  think  he  was  the  most  nervous  and  irritable  man  I  ever  have 
seen. 

Q.  From  all  your  knowledge  and  observation  of  Mr.  Hawes,  have 
you  settled  in  an  opinion  as  to  his  sanity  or  insanity  ? 

A.     I  have  a  settled  opinion  as  to  his  sanity.     I  think  he  was  so. 

Mr.  Barnes — Don't  answer  the  question.  You  have  a  decided 
opinion;  that  is  all  right. 

Mr.  Pratt — What  is  the  opinion  ? 

Mr.  Barnes — Now,  I  object,  on  the  ground,  that  if  the  counsel  had 
desired  to  prove,  by  this  witness  or  any  other,  the  issues  in  the  case, 
that  he  is  bound  to  prove  in  the  affirmative  proposition.  He  should 
have  done  so  at  the  outset.  We  proceeded  so  far  in  the  discussion  of 
this  proposal  the  other  day,  as  to  bring  from  the  other  side  a  conces- 
sion of  the  general  proposition;  that  the  burden  of  proof  in  this  case, 
is  with  the  parties  defending  lie  will,  or  those  in  favor  of  it.  That 
while  the  law  does  not  presume  sanity  or  insanity  either,  the  burden 
of  proof  is  with  them,  to  show  that  at  the  time  this  will  was  made,  the 
deceased  was  of  sound  and  disposing  mind;  that  the  rule,  if  they  have 
a  jury  in  determining  this  case,  is  with  respect  to  conduct,  or,  if  upon 
the  whole  evidence  of  the  case,  they  are  m  doubt  as  to  whether  the 
testator  was  of  sound  mind,  then  they  will  find  against  his  soundness 
of  mind — 

Mr.  Pratt — [Interrupting.]  If  the  Court  please,  I  will  withdraw 
that  question  at  present,  for  the  purpose  of  getting  through  with  this 
witness,  as  he  is  wishing  to  go  to  Napa;  and  for  the  further  purpose  of 
enabling  to  call  Governor  Haight,  as  he  wishes  to  go  away;  and  then 
we  will  raise  the  question. 

The  Court — If  it  can  be  done  without  prejudicing  the  case,  this 
question  can  be  settled  sometime;  and  you  could  go  on  with  the  other 
witness,  if  you  can  reserve  this  general  question. 

Mb.  Pratt — Take  the  witness,  Mr.  Barnes. 
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Crosa-Examination,  by  Mb.  Babnes^Q.  Did  you  evei 
Hawes  in  the  f&mit;  Bociably,  except  when  you  were  sent 
visit? 

A.    Never. 

Q.    Did  you  have  any  aocial  intercourse  with  him  at  Red' 

A.     Never. 

Q.    Did  he  ever  come  to  yojir  house  as  a  visitor  ? 

A.    Never — I  say  now,  I  believe  he  did  come  once. 

Q.     Was  there  any  degree  of  social  intimacy  between  yoi 

A.     No;  none. 

Q.  When  was  that  he  told  you  he  did  not  want  to  teav< 
erty  to  bis  child,  because  be  thought  it  woold  hurt  hiia  ? 

A.     I  did  not  say  he  thought  it  would  hurt  him;  I  did  nc 

Q.  What  did  you  state  on  the  subject  ol  his  leaving  hi 
to  the  children  ? 

A.  I  said  that  he  thought  the  best  legacy  he  could  leav 
dren,  would  be  leaving  hie  property  to  this  Institution.  J 
approve  of  children  having  large  sums  of  money. 

Q.  Very  well;  that  is  what  I  ask  you  then.  When  was 
told  you  the  best  legacy  he  could  leave  his  children  would  be 
£lagle  University;  that  he  did  not  approve  of  leaving  large  i 
property  to  children  ? 

A.     It  was  ten  days  or  a  fortnight  before  his  death. 

Q.     Did  he  ever  speak  of  it  to  you  before  that  ? 

A.    No. 

Q.  Then  I  understand  you  to  say  you  never  talked  with 
about  his  family,  or  his  domestic  troubles,  or  about  his  wife ' 

A.     Never,  sir;  never, 

Q.     And  that  he  never  tallied  with  you  about  his  poathnm 

A.     No. 

Q.  Did  be  ever  fall  into  any  violent  passion  while  tal 
you  at  any  time,  or  while  you  were  present  t 

A.     Never. 

Q.  Did  von  visit  him  during  the  Fall  of  1870  and  '71,  ^ 
Stebbins  ancf  the  other  gentlemen  who  were  bruught  to  him  i 
to  this  Univeniity,  waa  there  ? 

A.     I  did,  sir. 

Q.     You  were  there  together,  were  you  not  ? 

A.     Several  times. 

Q.  Did  you  ever  go  there  on  any  occasion  by  yourself, 
others  were  not  present  ? 

A.     Yes.  sir. 

Q.     How  often  ? 

A.     Two  or  three  times;  perhaps  more. 

Q.  When  .was  it  that  he  first  showed  you  what  we  noi 
deed  of  foundation  of  the  Mont  Eagle  University  ? 

A.     You  mean  the  one  just  now  that  he  executed? 

Q.     The  one  that  is  now  before  the  public. 

A.  I  think  the  first  time  I  saw  that  particular  deed,  was 
on  which  it  was  executed — the  24th  day  of  February. 

Q.     Had  you  ever  seen  any  other  ? 

A.     Yes,  sir. 

Q.     When  first? 

A.     First  in  Paria. 
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Q.     Was  the  one  you  saw  in  Paris  identical  with  the  one  that  he 
finally  executed  as  you  saw  ? 

A.    No. 

Q.     A  different  one  V 

A.     In  a  measure  different,  yes. 

Q.     At  the  time  you  saw  him  in  Paris,  did  you  ever  chat  with  him 
about  it,  or  about  its  terms;  or  what  was  in  it? 

A.  He  gave  it  to  me  to  read,  but  we  had  not  conversed  until  that 
conversation  about  it. 

Q.     Did  you  read  it  ? 

A.     Yes,  sif . 

Q.     In  his  presence  ? 

A.     In  his  presence. 

Q.  After  he  came  home  from  Europe,  when  was  it  that  you  first 
saw  it — did  you  ever  see  that  one  again,  that  he  showed  you  in  Paris  ? 

A.     I  thmk — in  fact  I  might  have  seen  it  without  recognizing  it. 

Q.     When  did  you  first  see  any  other  ? 

A.     I  think  on  the  dav  that  he  executed  it. 

Q.     Had  you  ever  been  there  before  you  talked  with  him  about  it  ? 

A.     Yes,  sir. 

Q.     Had  he  made  any  deed  before  that  ? 

A.  Yes,  sir.  Now  that  I  recollect  it,  I  did  see  the  deed  before  the 
dav  it  was  executed. 

Q.     How  many  times  before  ? 

A.     I  think  only  once. 

Q.     When  was  that? 

A.     That  was  perhaps  a  week  before  he  executed  it. 

Q.     When  he  showed  it  to  you,  who  was  present  ? 

A.     I  don't  think  there  was  anyone  present. 

Q.     What  was  his  purpose  in  showing  it  to  you? 

A.     To  ask  me  if  I  would  become  one  of  the  trustees  in  the  deed. 

Q.     Were  you  present  when  it  was  signed  ? 

A.     I  was. 

Q.  Where  did  he  take  it  from  when  he  signed  it  or  had  it  before- 
hand, if  you  know? 

A.  My  recollection  is  not  very  clear,  as  to  where  he  took  it  from; 
I  think,  however,  from  some  drawer-table  or  writing-case  that  he  had 
there. 

Q.     Did  he  read  it  over? 

A.    Yes,  it  was  read  in  his  presence  at  the  time. 

Q.     Who  read  it  ? 

A.     I  think  Mr.  Stebbins  read  it. 

Q.     Then  he  signed  it? 

A.     Then  he  signed  it. 

Q.     After  he  signed  it,  what  was  done  ? 

A.     It  was  delivered  to  Mr.  Stebbins. 

Q.     WhodeUveredit? 

A.     Mr.  Hawes. 

Q.     What  did  he  say  ? 

A.  He  said,  "  I  deliver  you  this  deed," — I  won't  answer  for  the 
exact  words — but  the  purport  is,  "  Take  this;  you  can  do  with  it  what 
you  will;"  something  to  that  effect. 

Q.     Did  you  hear  him  tell  Mr.  Stebbins  to  take  it  down  and  get  it 
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poUiibed  in  the  ''  BnUetm,"  and  see  what  tlie  people  would  aaT  about 
it* 

A.     I  heard  him  speak  to  Mr.  Stebbins  in  regmzd   to  pnUishingit 

Q.     What  did  he  sav  about  that  ? 

A.     I  could  not  tell  Toa,  sir. 

Q.     Aboat  what  he  said? 

A.  That  he  wished  it  published,  and  that  it  had  better  be  pub- 
lished in  two  parts.  That  is,  one  part  u>-daj,  and  another  the  foUor* 
ing  daj. 

Q.  *  Why  ?    Any  reason  for  that  ? 

A.     No;  I  don't  know  that  he  did  give  a  reason  for*£t. 

Q.     Didn't  he  gixe  any  reason  why  he  wanted  it  published  t 

A.     If  he  did,  I  don't  recollect  it. 

Q.  Didn't  he  tell  Mr.  Stebbins,  when  he  gave  him  that  paper,  to 
take  it  down  to  the  "Bulletin,"  and  see  what  the  people  would  sav  n\M 
it? 

A.     I  don't  remember,  sir. 

Q.  Were  you  exer  present  when  any  conversation  was  had  be- 
tween himself  and  you  and  the  other  trustees  respectin^^r  the  constnu- 
tion  of  that  instrument  ? 

A.     Never,  sir. 

Q.  Did  you  ever  go  there  for  the  purx>03e  of  getting*  bim  to  change 
it  on  that  account  ? 

A.     I  did  not,  sir. 

Q.     Do  you  know  whether  any  of  the  trustees  did  ? 

A.     I  think  they  went  there  to  see  him  in  regard  to  it.      Yes  sir. 

Q.     What  transpired  you  don't  know  ? 

A.     I  don't  know;  I  was  awav  at  the  time. 

Q.  Were  you  present  with  Mr.  Stebbins  when  be  asked  Mr.  SieV 
bins  to  write  out  a  funeral  sermon,  and  come  there  to  preach  it  at  the 
foot  of  the  bed  ? 

A.     No,  sir. 

Q.     Did  you  ever  hear  of  his  doing  that  ? 

A.     Never. 

Q.  Did  he  ever  request  you  to  come  and  sit  by  his  bed  and  studt 
over  that  deed  of  foundation  ? 

A.     No. 

Q.  After  it  was  signed,  did  you  ever  hear  it  read  a^ain  in  hi* 
presence  ? 

A.    After  it  was  signed,  ever  hear  it  read  again  in  his  presence  ? 

Q.     Yes. 

A.    Yes,  sir. 

Q.     How  many  times  ? 

A.     Once. 

Q.     When  was  that  ? 

A.     It  was  a  few  days  after  it  was  signed. 

Q.     Did  he  ever  read  his  will  to  you  ? 

A.     Never. 

Q.  I  understand  you  to  say  he  never  talked  in  your  presence 
at  all  about  posthumous  fame  ? 

A.     No. 

Q.     During  any  of  these  visits  you  were  making  there    did  vou 
Mr.  Washington  Bartlett  ?  "  ^ 

A.     I  think  I  met  him  one  evening.     Yes,  sir. 
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Q.     What  were  his  relations  to  Mr.  Hawes  as  far  a^  you  observed  ? 

A.     Quite  friendly. 

Q.  Did  ever  you  hear  Mr.  Hawes  indulge  in  any  profane,  or  vul- 
gar, or  indecent  language  ? 

A.  I  never  did. 

Q.  You  have  stated  that  you  always  thought  Mr.  Hawes  a  shrewd 
lawyer;  did  ever  you  have  any  legal  business  with  him  ? 

A.     Never,  sir. 

Q.  Then  you  speak  of  his  being  a  shrewd  lawyer  from  what  you 
generally  understood  ? 

A.     Yes,  sir. 

Q.  But  from  no  personal  knowledge  of  your  own,  or  experience 
with  him  as  a  lawyer? 

A.     No,  sir. 

Q.  You  say  he  was  thought  to  be  an  able  man?  Do  you  found 
that  upon  anything  that  you  had  yourself — personal  knowledge  of  him 
— or  is  it  simply  from  general  impression  ? 

A.  I  thought  he  was  an  able  man  from  the  course  he  pursued 
while  he  was  in  the  Legislature.  From  the  knowledge  he  had  in  draw- 
ing bills. 

Q.     Did  you  ever  see  him  draw  a  bill  ? 

A.  No,  sir;  never  drawing  a  bill,  absolutely.  I  have  seen  him 
with  the  bill  in  his  own  handwriting;  making  alterations. 

Q.  What  bills  in  his  own  handwriting  did  you  see  him  make  alter- 
ations in  ? 

A.  The  bill  I  have  forgotten  now.  A  bill  connected  with  San 
Mateo. 

Q.     For  what  purpose  ? 

A.     The  general  government  of  the  county  of  San  Mateo. 

Q.  Apart  from  his  dealings  in  public  matters,  did  you  know  any- 
thing of  him  really  ? 

A.     No,  sir;  very  little. 

Q.  You  say,  then,  he  was  very  disagreeable  in  business  matters? 
What  do  you  found  that  upon? 

A.     Well,  from  many  transactions  I  have  heard  of  his. 

Q.     Anything  from  any  knowledge  of  your  own  ? 

A.     No;  not  from  my  own  knowledge. 

Q.  Then  all  that  opinion  of  yours  is  founded  simply  upon  general 
reputation,  is  it  ? 

A.     It  might  be — ^but  no;  I  include  all  the  transactions  of  his. 

Q.     What  did  you  know  of  him  ? 

A.    I  could  not  mention  any — 

Q.     Name  one  ? 

A.     Well,  his  course  in  the  Legislature. 

Q.  What  did  ypu  have  to  do  with  him,  that  you  could  see  he  was 
disagreeable  in  business  matters  ?  In  other  words,  I  onlv  want  to  get 
the  extent  of  your  knowledge  and  whether  it  is  merely  the  reputation 
you  heard  about  him,  or  whether  you  knew  anything,  and  show  the 
jury  how  far  your  opinion  is  valuable,  or  the  reverse  ? 

A.  Well,  sir;  there  are  little  things  which  I  could  hardly  recollect, 
and  yet  they  are  part  of  my  own  knowledge;  little  transactions. 

Q.  Just  give  us  one  transaction  that  you  know  of  that  caused  the 
foundation  in  your  mind  for  the  opinion  that  he  was  disagreeable  in 
business  ? 


492 

A.     Well,  sir;  I  could  not  give  tou  one. 

Q.     Did  TOU  exer  have  ft  transaction  with  him  inxolToig^  one  didlir? 

A.     Ye«»,  sir. 

Q.     What  was  it  ? 

A.  Well,  at  the  time  he  left  Paris,  he  left  his  shAwl  in  one  of  tb 
cabs  there.  He  arrived  at  Havre  and  sent  me  back  a  httle  Am 
(which  is  always  given  to  those  who  ride  in  cabs)  and  requested  me  to 
claim  it  for  him.     I  did  it  and  recovered  it. 

Mb.  Bakxes — I  should  think  that  would  come  under  the  bead  of  i 
friendly  office,  to  save  a  .shawl,  and  not  a  business  transaction.  Bi^ 
jon  ever  have  a  Vjusiness  transaction  with  him  involving  one  doUir? 

A.  I  had  a  transaction  with  him  at  that  time;  yon  asked  me  uj- 
thing  where  a  dollar  was  spent;  I  paid  some  money  for  him  at  tlafi 
time. 

Q.     How  much  did  you  pay  ? 

A.  I  really  don't  remember;  but  Mr.  Bates  can  tell  voo^  sir;  k 
repaid  me. 

Q.     After  you  got  home  ? 

A.  I  lx;lieve,  yes,  sir.  Yes,  another  thing,  Mr.  Barnes,  when  bis 
little  nephew  was  coming  out,  he  requested  me  to  let  him  come  oat  it 
the  same  time.  I  did;  and  he  made  no  provision  for  him  to  hate  i 
sleeping  V>erth,  and  wrote  me,  requesting  me  to  pay  anything  tint 
might  be  absolutely  necessary  for  him.  That  I  did.  I  paid  soiot 
money;  I  don't  remember  now  how  much;  perhaps  fifteen  or  tweutv 
dollars  which  Mr.  Bates,  upon  my  presenting  a  note  from  Mr.  Haves, 
repaid. 

Q.  Then  that  was  a  tn^nsaction.  The  settlement  of  that  transi- 
tion was  with  Mr.  Bates,  and  not  with  Mr.  Hawes  ? 

A.     No,  sir;  not  with  Mr.  Hawes;  Mr.  Bates. 

Q.     Where  did  you  find  this  boy  Horace  ? 

A.     In  Chicago. 

Q.     Where  did  you  meet  him? 

A.     Chicago. 

Q.     Yes,  but  where  in  Chicago;  at  the  depot,  or  where  ? 

A.     At  the  hotel  there. 

Q.     Who  was  with  the  boy  there;  anybody  ? 

A.    He  was  alone. 

Q.    Did  he  have  any  money  ? 

A.     Yes,  sir,  he  had  some  money. 

Q.     Do  you  know  how  much  ? 

A.     No,  I  do  not. 

Q.     Did  you  pay  his  expenses  out  ? 

A.  No,  he  had  his  ticket  paid,  I  think,  but  he  had  not  monej 
enough  to  pay  for  his  sleeping  car. 

Q,     Did  he  have  money  enough  to  get  his  food  ? 

A.     Yes,  sir. 

Q.     Did  you  pay  for  his  meals  ? 

A.  I  did  not.  He  paid  for  them,  until,  I  believe,  he  had  spent 
his  money  buying  these  candy  boxes,  and  he  came  to  me  with  the  bal- 
ance of  it  to  keep  it;  he  could  not  trust  himself.  Then  I  did  pay  for 
them. 

Q.     What  was  the  balance  he  handed  over  to  you  ? 

A.    That  I  could  not  tell  you. 

Q.    About  how  much  ? 
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A.     Ten  or  fifteen  dollars. 

Q.  Did  you  ever  have  ftny  conversatien  with  Mr.  Hawes,  about 
those  disbursements  of  yours? 

A.     Never. 

Q.  Did  you  ever  hear  that  he  found  a  great  deal  of  fault  with  you, 
for  your  extravagance  ? 

A.     Never.  * 

Q.  Now,  apart  from  this  transaction,  which  you  settled  with  Mr. 
Bates,  did  you  ever  have  a  pecuniary  transaction  at  all,  as  with  man 
and  man  ? 

A.     No,  sir,  I  never  did  that  I  recollect. 

Q.  What  did  you  ever  have  to  do  with  him,  that  you  were  led  to 
say  that  Mr.  Hawes  considered  his  judgment  better  than  that  of  any 
body  else  ? 

A.  Mr.  Barnes,  I  could  not  mention  anything  in  particular,  but 
that  was  his  general  feeling,  or  seemed  to  be  ? 

Q.     How  do  you  know  V 

A.  Because  he  had  so — ^you  know  those  things  without  being  put 
in  so  many  words.     I  could  not  tell  you  exactly. 

Q.  What  is  it  ?  A  gentleman  of  your  intelligence  would  not  en- 
tertain such  decided  views,  without  having  something  to  found  them 
on,  or,  at  least,  I  am  bound  to  presume  so. 

A.  I  could  not  tell  you  any  particular  transaction  of  any  particular 
affairs. 

Q.  Nor  any  particular  fact  that  leads  you  to  give  that  particular 
opinion  here  ? 

A.  No;  no  especial  or  particular  fact.  I  have  known  the  man 
for  a  long  time,  and  during  all  that  time  I  had  that  opinion. 

Q.  Did  you  ever  have  occasion  to  offer  or  oppose  your  judgment 
to  his  ? 

A.  That  I  could  not  tell  you.  I  do  not  remember  any  particular 
occasion.     I  have  no  doubt  that  I  have. 

Q.  Well,  what  is  it  that  makes  you  say  what  you  do  in  respect  to 
Mr.  Hawes'  judgment  ? 

A.     His  opinion  of  his  own  judgment,  you  ask  me  for  ? 

Q.     Yes,  sir. 

A.  Well,  sir,  I  have  told  you  that  I  cannot  tell  you  in  so  many 
words,  but  that  is  the  impression  I  have. 

Q.  What  did  you  ever  have  to  do  with  him,  of  your  own  knowl- 
edge and  intercourse,  that  makes  you  say  he  was  precise  and  exact  in 
business  matters,  and  so  continued  until  he  drew  his  last  breath  ? 

A.     About  little  matters;  about  his  house  during  his  last  illness. 

Q.     What  was  that  fact,  or  facts  ? 

A.  In  regard  to  some  of  his  accounts — a  settlement  about  the  build- 
ing of  his  house. 

Q.     What  business  did  he  transact  within  three  hours  of  his  death 

A.  He  requested  me  to  call  upon  Mr.  Paxson  to  inquire  about  a 
lot  which  he  had  put  in  his  hands  for  sale;  he  was  very  desirous  the 
lot  should  be  sold.  He  said  it  was  not  mentioned  in  his  will,  nor  in 
the  deed  of  foundation,  but  it  was  a  lot  he  had  put  aside  to  meet  cer- 
tain little  expenses  which  he  had  to  pay — some  allowance  he  had  to 
pay  on  account  of  his  house  he  was  building  at  Kedwood  City. 

Q.  You  say  he  was  more  nervous  and  irritable  than  any  man  that 
you  ever  saw.     What  did  you  ever  see  him  do  that  makes  you  say  that? 
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A.  Well,  I  hare  seen  so  many  things,  Mr.  Barnes,  iliat  I  coold 
not  give  Tou  anv  particoLir  thing. 

Q.  (?an  von  give  ns  any  fact  or  cinnunstance  connected  with  the 
man  upon  which  yon  base  so  sweeping  an  assertion  as  that  he  wts  tbe 
most  nervous  and  irritable  man  yon  ever  saw  ? 

A.  During  all  the  time  I  kn^  him  he  was  both  irritable  and  nerr- 
ons. 

Q.     Tell  us  one  occasion. 

A.     I  could  not  tell  you  one  occasion. 

Q.     In  respect  to  what  thing  ? 

A.  That  I  could  not  tell  you;  in  respect  to  every  one  and  eveir- 
body. 

Q.  Tell  us  one  fact  or  circumstance  now  apon  which  von  h$st 
that  sweeping  assertion. 

A.     I  could  not  tell  you  any  one  fact  or  circumstance. 

Q.  What  fact  or  circumstance  of  him  is  within  vour  peisoml 
knowledge  that  makes  you  say  he  was  naturally  very  suspicious  and 
cautious  ? 

A.  Because,  if  he  was  speaking  of  any  one,  no  matter  whether  it 
was  a  gentleman,  or  any  one  that  he  had  business  with,  any  official, he 
always  spoke  of  them  with  distrust. 

Q.     what  sort  of  distrust  ? 

A.    Well,  that  he  had  no  confidence  in  them;  a  general  distrust 

Q.  Distrust  of  what?  Distrust  that  a  man  would  kill  him, or 
distrust  of  what  ? 

A.     No,  not  at  all;  of  their  honesty — of  their  ability. 

Q.  Well,  now,  whose  honesty  or  ability  did  you  ever  hear  bin 
express  a  suspicion  of  ? 

A.  Well,  nearly  all  of  the  officers  of  San  Mateo  county,  in  tiin« 
gone  by. 

Q.     What  did  he  suspect  them  of  ? 

A.  He  suspected  them  of  taking  public  moneys  whenever  they 
could. 

Q.    Were  you  one  of  the  officers  of  San  Mateo  County  ? 

A.     I  was  at  one  time. 

Q.     How  long  were  you  such  ? 

A.     I  think  two  years. 

Q.     What  were  you  ? 

A.  I  was  one  of  the  Supervisors — President  of  the  Board  of 
Supervisors. 

Q.  Was  it  during  this  period  that  you  heard  Mr.  Hawes  expres 
these  views  of  the  officers  of  San  Mateo  County  ? 

A.     During  that  and  before — more  before  this  period. 

Q.     What  did  you  hear  him  say  during  your  term  of  office  ? 

A.     I  could  not  recall  anything  very  particular. 

Q.     Well,  give  us  the  idea. 

A.     I  could  not  give  you  anything  especial — any  especial  occasion. 

Q.  Do  3^ou  understand  that  he  was  generally  suspicious  that  yon 
were  taking  the  public  money  ? 

A.     I  have  no  doubt  of  it,  sir. 

Q.  Then  you  believe,  in  your  mind,  that  Mr.  Hawes  suspect^ 
you  of  taking  the  public  moneys,  do  you  not  ? 

A.     He  may  have  done  so. 

Q.    What  do  you  think  ? 
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A.     I  don't  think  he  did. 

Q.  Oh!  I  thought  he  did.  Anybody  else  except  the  County 
officers  of  San  Mateo  County,  that  ne  thought  was  stealing  public 
moneys  ? 

A.     I  could  not  tell  you  any  instance. 

Mb.  Pratt — You  spoke  of  a  bill  for  the  general  government  of  San 
Mateo  County;  is  that  the  same  bill  or  law  under  which  they  are 
operating  now  ? 

A.     I  think  there  have  been  certain  changes. 

Q.  What  was  Mr.  Hawes'  general  conduct  and  deportment  towards 
his  colleagues  in  the  Legislature  ? 

Mr.  Barnes — State  what  you  know  yourself  ? 

A.     Yes,  sir. 

Mr.  Pratt — Q.     What  you  saw  from  your  own  observation  ? 

A.     I  think  it  was  disagreeable  in  eveiy  respect. 

Mr.  Barkes — Q.  What  do  you  mean  by  disagreeable  in  every 
respect  ? 

A.  Well,  it  would  be  very  difficult  for  me  to  explain  any  particular 
one.     But  it  was  so. 

Q.     You  were  not  a  Senator,  were  you  ? 

A.     No,  sir. 

Q.     What  were  you  ? 

A.     I  was  an  Assemblyman  of  San  Mateo  County. 

Q.  Now,  what  opportunity  did  you  have  to  observe  his  conduct 
and  demeanor  towards  his  colleagues  in  the  Senate  ? 

A.     I  was  frequently  in  the  Senate  Chafnber. 

Q.  Tell  us  one  time  when  you  ever  observed  his  conduct  to  be 
offensive  and  disagreeable  to  his  colleagues  in  the  Senate  ? 

A.     I  could  not  specify  any  particular  time  I  saw  it. 

Q.     What  did  you  see  ? 

A.     His  disagreeable  manner. 

Q.     What  did  he  do  ? 

A.     He  spoke  harshly  and  rudely  to  his  colleagues. 

Q.     To  whom — what  one  ? 

A.     I  could  not  tell  you  any  one  in  particular. 

Q.  What  harsh  and  disagreeable  things  did  you  ever  hear  him 
say? 

A.     I  could  not  mention  any  one  particular  thing. 

Henry  H.  Haight,  called  for  the  Executor.     Sworn. 

Examined  by  Mr.  Pratt — Q.  Governor,  how  long  have  you  resided 
in  California  ? 

A.     Since  January,  1850. 

Q.     You  are  at  the  present  time  Governor  of  California,  I  believe  ? 

A.     Yes,  sir. 

Q.     How  long  did  you  know  Mr.  Hawes  ? 

A.  I  have  known  him  since  sometime  in  1851,  possibly  in  1850.  I 
do  not  recollect  the  exact  time. 

Q.     Were  you  intimately  and  well  acquainted  with  him  ? 

A.     Yes,  sir. 

Q.     How  long  had  you  been  intimately  acquaintqd  with  him  ? 

A.  I  knew  Mr.  Hawes  quite  well  in  1851,  and  have  known  him 
more  or  less  since  that  time.     I  knew  him  quite  well  in  1851. 

Q.  How  often  did  you  see  Mr.  Hawes,  Governor,  that  is,  during 
his  last  sickness,  or  during  the  last  three  or  four  months  of  his  life  ? 
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A.  He  sent  for  me  several  times  to  go  out  and  see  him.  I  think 
it  was  at — I  could  not  tell  you  how  many  times;  I  was  there  five  times, 
I  should  think. 

Q .  Did  you  converse  with  him  generally  on  the  occasion  of  thoGe 
Visits  ? 

A.    Yes,  sir. 

Q.    What  was  the  subject  of  conversation  ? 

A.  We  conversed  upon  miscellaneous  topics.  I  think  the  main 
subject  of  our  conversation  was  the  disposition  he  proposed  to  make 
of  his  property,  or  a  portion  of  his  property  with  reference  to  founding 
the  University — that  was  the  main  subject  of  conversation. 

Q.     When  did  he  first  speak  to  you  of  his  intention  to  found  anj 
public  institution  ? 

Mr.  Babnes — I  object  as  irrelevant  and  entirely  immaterial  and  not 
in  rebuttal. 

The  Coubt — I  overrule  the  objection. 

Mr.  Barjies — The  Reporter  will  please  note  an  exception. 

The  Wftness — I  could  not  give  the  exact  year;  it  was  in  1858  or 
1869,  or  1860;  I  think  1859;  probably,  it  might  have  been  1858. 

Mr.  Pratt — Q.  And  may  not  have  been  untU  1860.  fiow  manj 
times  probably  did  he  talk  with  you  on  that  subject? 

A.  I  do  not  know  myself.  I  was  collecting  some  money  at  the 
time  I  speak  of  for  an  institution  here  in  the  city,  and  Mr.  Hawes  sab- 
scribed  one  hundred  dollars  to  that,  with  quite  a  largfe  number  of 
others,  and  I  think  that  was  the  commencement  of  our  conversation  on 
the  subject. 

Q.     Can  you  fix  the  date  of  that  transaction.  Governor  ? 

A.  I  could  not  with  any  exactness.  I  had  intended  to  refresh  my 
recollection.  I  have  a  subscription  book,  or  Mr.  Sawyer  has  it  6ome> 
where,  the  original  subscription  book  containing  that  subscriptioiL 
My  impression  is  it  was  in  1859,  in  the  summer.  Dr.  Cook  and  myself 
secured  those  subscriptions,  but  I  think  Mr.  Hawes'  subscription  I  ob- 
tained myself. 

Q.  Was  his  intention  to  found  a  public  institution  a  subject  of 
frequent  or  repeated  conversation  with  you  ? 

A.     Yes,  sir. 

Q.     From  the  time  he  spoke  of  it  down  to  the  time  of  his  death  ? 

A.  Yes,  sir;  that  is,  it  was  referred  to  occasionally,  I  don't  know 
how  often. 

Q.  About  how  long  prior  to  his  death  was  your  last  conversation 
with  him  on  that  subject  ? 

A.  Well,  I  should  think  about  two  months.  My  recollection  is 
not  very  distinct. 

Q.  Did  he  always  express,  or  not,  the  same  general  views  on  the 
subject? 

A.  Well,  when  he  first  referred  to  it,  his  idea  did  not  seem  to  be 
very  settled  or  fixed.  He  used  to  refer  to  it  occasionally,  and,  of 
course,  with  some  modification  every  time. 

Q.  Did  he  ever  express  to  you  his  general  views  as  to  the  prop- 
riety or  policy  of  leaving  money  to  children  ? 

A.  I  have  no  distinct  recollection  about  that.  I  only  recollect  one 
remark  which — and  that  was  in  reference  to  his  disposition  that  he 
made  recently,  a  short  time  before  his  death.  He  told  me  he  had 
made  very  liberal  provision  for  his  children.  That  is  the  only  thing  I 
recollect  of  on  this  subject. 
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Q.  Did  be  in  that  conversation  express  to  jou  in  reference  to  his 
own  children  his  views  of  the  propriety  of  leaving  them  money  or  some 
other  heritage  ? 

A.  I  have  no  recollection  of  his  discussing  the  general  policy 
either  of  his  own  children  or  of  other  children.  He  made  the  remark 
which  I  spoke  of,  and  that  is  all  that  I  recollect  of  that  conversation. 

Q.  Did  you  ever  suggest  to  him,  or  did  you  have  any  conversation 
with  him  about  the  probability  of  his  will  being  contested  ? 

A.     I  had  some  conversation  with  him  as  to  the  probability  of  it. 

Q.     What  was  that  conversation.  Governor  ? 

A.  Well,  I  could  not  give,  of  course,  the  language  that  was  used. 
I  recollect  his  speaking  of  the  probability  of  his  wife's  contesting  his 
will;  and  he  told  me  she  professed  to  be  entirely  satisfied  with  the  dis- 
position that  he  was  making  of  his  property.  That  was  all  that  I 
recollect.  I  think  I  made  some  inquiries  of  him  as  to  who  was  with 
him,  or  who  were  attending  upon  him  duiing  the  sickness — in  that 
connection.  • 

Q.  Do  you  recollect  what  reply  he  made  as  to  Mrs.  Hawes  con- 
testing the  will,  or  what  he  thought  about  it  ? 

A.  Well,  he  expressed  to  me  some  doubt  of  his  about  the  sincerity 
of  her  professing  to  be  satisfied  with  the  disposition  of  his  property. 

Q.     About  what  time  was  that  conversation  ? 

A.  Well,  I  should  think  it  was  some  three  months  before  his 
death. 

Q.  Who  introduced  this  subject  of  conversation,  Mr.  Hawes  or 
yourself  ? 

A.  My  impression  is  that  I  did  it  in  the  form  of  an  interrogatory 
as  to  whether  his  legal  representatives  would  be  satisfied  with  the  dis- 
position he  was  making  of  his  property.  I  think  it  was  an  inquiry  by 
myself. 

Q.  During  these  conversations  with  Mr.  Hawes  in  his  last  sickness 
about  the  foundation  of  the  Mont  Eagle  University,  what  was  his  man- 
ner in  discussing  that  proposition  ? 

A.     Well,  it  was  just  his  ordinary  manner. 

Q.  Were  any  allusions  made  to  his  wife  or  family  in  those  conver- 
sations, or  the  provision  he  intended  to  make  for  them? 

A.  I  have  no  recollection  of  his  speaking  of  the  provision  that  he 
made  for  his  wife.  I  recollect  of  his  speaking — the  remark  that  I  have 
in  my  mind  referred,  I  think,  entirely  to  his  children. 

Q.  Did  Mr.  Hawes  ever  speak  to  you  on  the  subject  of  his  posthu- 
mous fame  ? 

A.  Well,  I  have  no  distinct  recollection  of  any  remark  on  that 
subject,  beyond  the  prediction  of  what  the  University  wotdd  become 
after  a  lapse  of  time;  although  I  have  no  distinct  recollection  of  any 
remark  on  the  subject  by  him,  I  think  it  is  likely  he  did. 

Q.  In  those  conversations  was  there  anything  wild,  or  extravagant 
or  remarkable,  either  in  his  manner  or  what  he  said  ? 

Mr.  Barnes — Wait  a  moment.     State  what  he  said. 

Mr.  Pratt — To  state  what  he  said,  if  the  Court  please,  would  not 
state  what  his  manner  was;  that  is  the  point;  the  principal  subject  of 
controversy  here. 

Mr.  Barnes — Separate  the  question  properly. 

The  Court — The  question  is  directed  to  his  manner,  and  not  to 
what  he  said;  is  that  so  ? 

Mr.  Pratt — I  will  put  it  in  that  form. 
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Q.  Wa8  there  anything  peculiar  or  eztxaTagant  in  his  muMr 
when  discussing  these  questions  with  jou? 

A.     Nothing  struck  me  so. 

Q.  Did  he  ever  talk  to  you  of  his  domestic  troubles,  or  mili^ 
piness  ? 

A.     We  never  had  much  conversation  on  that  subject. 

Q.  Did  he  ever  allude  to  it  at  all  to  you  in  any  of  these  oonveni- 
tions? 

A.     I  cannot  recollect  that  he  did. 

Q.     Do  you  recollect  ever  hearing  him  speak  much  of  his  children! 

A.     Occasionally.     Speaking  of  them  occasioually — 

Q.  [Interrupting.]  What  disposition  or  feeling'  did  he  manifeEt 
towards  them  ? 

A.  Well,  I  always  had  the  impression  ho  was  very  much  attached 
to  his  boy  Horace.  I  do  not  know  as  I  ever  heard  liim  mention  the 
other  one  at  all. 

Q.  Was  *there  anything  in  the  general  character  or  life,  habhs, 
actions  and  methods  of  thought  of  Mr.  Hawes,  which  distingiuBhed 
him  from  ordinary  men;  that  is  to  say,  was  he  eccentric,  or  otherwise? 

A.     He  was  eccentric — peculiar  in  some  things. 

Q.     What  was  his  intellectual  standard? 

A.  He  stood  very  high  intellectually;  he  ranked  liigh  intelleci- 
ually. 

Q.     Was  he  an  educated  or  an  uneducated  man  ? 

A.     I  always  had  the  impression  he  was  very  highly  educated,  but  I— 

Q.     [Interrupting.]    What  was  his  temper  and  passions. 

A.     He  was  a  man  of  rather  violent  temper,  I  think. 

Q.  What  were  his  notions  of  Horace  Hawes,  and  his  abilities,  ci- 
pacities,  sagacities,  etc.? 

A.     He  was  extremely  egotistical. 

Q.  What  was  his  treatment  and  conduct  towards  those  whom  bi 
regarded  as  his  inferiors  ? 

A.     He  was  tyrannical  and  overbearing. 

Q.  What  were  his  habits  in  regard  to  business  transactions;  that 
is  to  say,  was  he  careless  or  otherwise  ? 

A.  Very  close  in  money  matters,  and  I  always  supposed  hiyn  to  be 
very  exact  in  business  matters,  particularly. 

Q.  What  was  his  persuasion  of  the  uses  and  value  of  money  and 
property  ? 

A.     Well,  he  was — I  always  regarded  him  as  very  fond  of  money. 

Q.  What  was  his  temperament — was  he  nervous  and  irritable 
naturally,  or  the  reverse  ? 

A.  Well,  he  was  rather  irritable,  I  think.  I  cannot  say  that  I 
ever  saw  many  instances  of  irritability  myself.  It  is  rather  an  impres- 
sion that  I  have  than  founded  upon  any  special  instance  of  it.  I  can 
only  recall  one  instance  of  his  getting  in  a  jmssion  where  I  thought  he 
was  very  unreasonable  indeed. 

Q.     Please  relate  that  ? 

A.  We  took  an  office  together  on  Clay  street,  in  1858,  and  had 
occasion  to  move  our  book-shelves  into  the  office.  I  had  a  large  l&w 
library  of  English  books,  and  he  had  a  Spanish  law  library.  He  kept 
that  m  a  case  with  glass  doors.  He  employed  a  Mr.  McEvoy,  » 
carpenter,  who  is  dead  now,  to  put  up  the  shelves;  and  the  width  of 
the  under  shelves — he  had  some  large  books,  I  think  folios;  on  the 
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lower  shelf  there  was  not  sufficient  space  for  these  books  to  stand  up; 
and  Mr.  Hawe*^,  according  to  my  recollection  of  it,  at  the  time  had  not 
given  specific  directions  upon  this  subject  as  he  ought  to  have  done, 
but  he  was  very  much  dissatisfied,  and  got  into  a  violent  passion  and 
treated  Mr.  McEvoy,  as  I  thought,  very  unbecomingly  indeed.  Mr. 
McEvoy  left  the  book-case  about  three  quarters  finished,  and  went  out 
of  the  office  and  just  left  it  in  that  condition — shavings  and  everything. 
It  remained  so  for  a  little  while,  and  then  Mr.  Hawes  told  me  that  he 
had  occasion  to  go  out  of  the  city,  and  wanted  to  know  if  I  would 
have  the  kindness  to  have  that  book-case  finished.  I  of  course 
consented,  and  sent  for  Mr.  McEvoy  to  go  on  and  finish  the  book-case, 
and  it  would  be  paid  for,  or  I  would  see  it  was  paid  for.  So  he  went 
on  and  finished  the  book-case,  and  charged  Mr.  Hawes,  I  think,  about 
twice  the  original  contract  price;  but  he  said  nothing  on  the  subject.  I 
believe  I  gave  the  bill  to  him  and  he  gave  me  the  check  for  it. 

Q.  How  was  he  generally  when  opposed  or  contra^cted  in  his 
peculiar  actions  and  schemes  and  plans,  was  he  patient  or  impatient 
under  it  ? 

A.     He  was  extremely  self-willed  and  impatient  of  contradiction. 

Q.  From  all  of  your  knowledge  and  observation  and  intercourse 
with  Mr.  Hawes,  did  you  entertain  a  settled  opinion  as  to  his  sanity  or 
insanity  so  long  as  you  knew  him  ? 

Mr.  Barnes — You  mean  from  his  own  personal  intercourse  ? 

Mr.  Pratt — ^Yes,  sir. 

Witness — I  never  had — 

Mr.  Barnes — We  do  not  want  your  opinion  yet. 

Mr.  Pratt — Q.  I  merely  ask  now  whether  you  have  a  settled 
opinion  on  that  subject  ? 

The  Court — What  was  the  subject  ? 

Mr.  Pratt — As  to  the  question  of  sanity  or  insanity. 

A.  Well,  I  have  an  opinion  upon  that  subject,  or  had.  Of  course  I 
have  an  opinion  upon  that  subject. 

Q.     What  is  that  opinion  ? 

Mr.  Barnes — I  object. 

Mr.  Pratt — If  the  Court  please,  I  think  we  had  better  finish  the 
argument  of  that  question  and  settle  it  now. 

Mr.  Barnes — Hadn't  we  better  cross-examine  him  first  ? 

Mr.  Pratt — Yes,  sir. 

Cr OSS-Examination,  by  Mr.  Barnes — Q.  You  say  you  have  heard 
him  express  an  opinion,  or  say  something  about  his  making  a  very 
liberal  provision  for  his  children.  That  was  the  topic.  Now  I  want 
you  to  tell  me  and  the  jury  what  he  said. 

A.  Well,  of  course,  it  would  be  impossible  for  me  to  give  the 
exact  words  that  he  used;  I  can  give  them  very  near,  or  rather,  I  can 
give  the  substance  of  it.  I  would  not  undertake  to  give  the  words  at 
all;  I  think  I  can  give  very  nearly  the  exact  substance.  He  said  he 
had  made  more  liberal  provision  for  his  children  than  was  made  for 
the  children  of  most  of  the  crowned  heads  of  Europe.  That  is 
about  the  substance  of  it.  In  other  words,  that  the  children  of  royal 
families  had  not  any  more  liberal  provision  than  he  had  made  for  his 
children ;  that  is  about  the  amount  of  it. 

Q.     Had  you  seen  his  will  at  that  time  ? 
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A.  No,  sir,  I  never  saw  the  will,  unless  I  read  it  in  the  newspapers; 
I  think  it  is  quite  possible  I  read  it  in  the  newspapers.     . 

Q.  I  understand  you  to  say  you  never  had  any  conversation  with 
him,  about  his  domestic  troubles  ? 

A.     I  do  not  recollect  any. 

Q.  At  any  time,  if  you  had  any,  it  was  of  not  any  kind  to  make 
any  impression  upon  your  mind,  one  way  or  the  other  ? 

A.     No,  sir. 

Q.  You  say  that  he  never  had  any  conversation  with  you  upon  the 
subject  of  his  posthumous  fame,  or  his  own  greatness,  except  it  might 
be  inferred  from  his  speaking  of  what  the  University  would  be  ? 

A.     That  is  all  I  recollect. 

Q.     What  did  he  say;  do  you  remember? 

A.  Well,  he  spoke  of  its  future  expansion,  and  of  the  fact  that  he 
was  founding  it,  not  for  five  years,  or  twenty  years,  or  fifty,  or  even  i 
hundred  years,  but  for  the  future — some  thousands. 

Q.     How  far  in  the  future,  did  his  prophetic  eye  reach  ? 

A.     He  projected  his  vision  very  far  into  futurity. 

Q.     About  now  far  ? 

A.  The  exact  distance,  Mr.  Barnes,  I  would  not  undertake  to  giTe 
you. 

Q.  Well,  I  would  like  to  get  the  idea  of  the  thousands  of  yean; 
what  was  the  idea  conveyed  to  your  mind  ? 

A.  The  impression  left  upon  my  mind  is  rather  indefinite,  as  yon 
might  well  suppose.  He  spoke  more  particularly  of  one  hundred  years 
hence.  That  seemed  to  be  fixed  in  his  mind  as  a  certain  culminatiiig 
point  in  the  institution;  that  is,  its  endowments  then  would  become 
available,  and  it  would  have  a  large  number  of  students,  and  secoi^, 
by  that  time,  so  absolutely  the  public  confidence,  that  it  would  be  the 
greatest  University  on  this  side  of  the  continent,  and  perhaps,  the 
greatest  one  on  the  continent. 

Q.  Do  you  remember  his  saying  to  you  at  this  conversation,  thai 
the  statutes  of  Mont  Eagle  University  would  become  the  law  of  Qie 
whole  world. 

A.     No,  sir. 

Q.     Anything  to  that  effect  ? 

A.     No,  sir. 

Q.     Did  he  show  you  the  deed  of  foundation? 

A.  My  impression  is  that  he  gave  me  a  copy  of  it.  I  ani  trying  to 
recall  whether  I  had  a  copy.  He  told  me  to  get  a  copy  from  Mr. 
Washington  Bartlett.     My  impression  is  I  had  a  copy. 

Q.     Didn't  he  have  a  number  of  copies  of  it  printed  ? 

A.     Yes,  sir. 

Q.  Did  he  ever  ask  your  opinion  about  the  character  or  practica- 
bility of  that  instrument? 

A.     Yes,  sir;  that  is  my  general  opinion  upon  the  scheme. 

Q      Did  you  give  him  one  ? 

A.     Well,  I  gave  him  one. 

Q.     Did  you  suggest  any  changes  ? 

A.  There  was  one  in  the  deed  which — one  or  two  thin^ — ^in  refer 
ence  to  which  I  made  some  suggestions.  One  was — I  do  not  know- 
that  you  desire  to  know. 

Q.     Yes,  sir;  I  want  to  hear? 

A.  One  was  a  provision  requiring  a  certain  amount  of  endowments 
outside,  before  his  endowment  took  any  effect.     I  expressed — 
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Q.  Do  you  recollect  now,  Governor,  what  the  amount  to  be  raised 
from  outside  sources  was  before  it  should  take  effect  ? 

A.  I  would  not  undertake  to  give  it.  There  was  a  certain  amount 
within  a  number  of  years,  and  a  certain  additional  amount  within  a 
certain  other  number  of  years.     My  recollection  may  not  be  accurate. 

Q.     Let  me  ask  you  if  it  was  about  like  this: 

Mr.  Bartlett — There  are  two  deeds;  which  one  of  them  ? 

Mr.  Barnes — This  is  the  deed  of  which  Mr.  Howard  spoke — ^the  one 
of  the  seventeenth  of  August  was  not  in  evidence  at  all. 

Q.     Which  one  was  it  you  say  ? 

A.  One  that  was  executed  in  February.  I  have  no  recollection 
whatever  of  the  date. 

Q.  In  which  Mr.  Stebbins  and  Mr.  Howard  and  others  were  trus- 
tees? 

Witness — I  have  no  recollection  of  the  date.  My  impression  is  that 
what  he  gave  away  was  a  draft  of  a  deed  as  he  proposed  to  execute  it. 
I  do  not  think  any  date  was  filled  in. 

Q.  Did  the  deed  that  you  say,  and  the  part  to  which  you  directed 
his  attention,  contain  a  provision  to  provide  that  from  independent 
donations  and  other  sources  entirely  irrespective  of  what  he  gave,  there 
should  be  raised,  and  that  before  his  foundation  took  effect—so  that  it 
could  not  be  diverted  from  the  purposes  of  the  trust;  in  fifteen  years, 
$100,000;  thirty  years,  $500,000;  fifty  years,  $1,500,000;  and  one  hun- 
dred years,  $4,000,000,  making  in  all  $6,000j000  from  outside  sources 
before  his  should  take  effect  ? 

A.  Yes,  I  recollect  that,  although  my  impression  was  that  the  $4,- 
000,000  was  inclusive  of  previous  donations.  My  impression  was  that 
the  $4,000,000  was  inclusive  of  the  other  donations.  I  suggested  to 
Mr.  Hawes  that  that  was  perhaps  an  objectionable  feature  in  his  dis- 
position; and  his  reply  to  me  was  that  if  the  institution  commanded 
public  confidence  it  would  receive  that  amount  of  money,  and  if  it  did 
not,  he  would  rather  it  would  die.     That  is  about  the  amount  of  it. 

Q.  Did  he  tell  you  at  that  time  what  was  to  become  of  the  prop- 
erty at  the  end  of  the  one  hundred  years,  if  they  didn't  raise  these 
several  millions  of  dollai*s? 

A.     No,  sir;  I  don't  think  that  he  did. 

Q.  Did  he  say  anything  about  its  going  to  the  Smithsonian  Insti- 
tute at  Washington  ? 

A.     I  have  no  recollection,  possibly. 

Q.     Was  that  the  only  suggestion  you  made  him  about  it  ? 

A.  I  do  not  recall  any  other  now.  It  struck  me  that  there  was 
some  other,  but  I  do  not  now  recall  it.  There  may  have  been  other 
suggestions. 

Q.  Was  there  any  degree  of  social  intimacy  between  you  and  him; 
I  mean,  did  you  visit  his  family,  and  he  your's  ? 

A.    Not  habitually. 

Q.     Did  you  at  all  ? 

A.  He  never  visited  in  my  house  at  all,  and  I  never  visited  in  his 
before  his  sickness,  that  I  recollect  of — Oh,  I  have  been  at  his  house 
perhaps  four  or  five  times.  I  was  thinking  at  the  moment  I  only  dined 
with  him  once.  We  went  down  to  the  12th  District  Court  one  time,  and 
I  took  dinner  with — and  it  is  possible  I  may  have  staid  there  all  night. 

Q.    When  was  that  ? 

A.  A  great  many  years  ago.  '  That  must  have  been  in  1859;  I 
should  think  I860,  perhaps. 
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Q.  Then  of  his  demeanor  toward  his  faxniljr  jou  hare  no  penool 
knowledge  ? 

A.     No  sir;  except — 

Q.  Your  opinion  hereafter,  if  you  should  express  one,  would  hi 
given  entirely  independent  of  that,  but  founded  upon  those  things  ri-i 
have  mentioned? 

A.     Yes  sir. 

Q.  Did  you  ever  talk  with  ^Ir.  Hawes  on  the  subject  of  religia 
or  did  he  ever  talk  with  you  about  it  ? 

A.  Very  little.  I  could  hardly  say  that  we  had  any  conversati-ai 
upon  the  subject  of  religion,  except  it  was  of  the  most  casual  bud. 

Q.     Never  was  a  topic  of  conversation  ? 

A.  No  sir.  He  questioned  me  as  to  the  effect  of  the  adjactH 
property  upon  the  building  of  the  Cathedral,  but  this  is  not  areligiooi 
subject. 

Q.  Did  he  ever  talk  to  you  al>out  his  provision  for  his  cLildit: 
except  on  this  occasion  that  he  told  you  they  had  been  more  hbendl^ 
provided  for  than  thb  children  of  the  crowned  heads  of  £urope  ? 

A.  Well,  I  have  no  recollection  of  any  other  conversation  th: 
that;  he  used  to  talk  about  his  boy,  and  about  the  advantages  be  ni 
giving  him,  the  arrangement  he  had  made  with  Prof.  Evans  to  ttvi 
with  liim,  etc.;  his  mind  seemed  to  be  very  much  eng"a«-ed  with  it;  fc 
spoke  of  the  extraordinary-  advantage  he  was  giving"  his  son  in  Europe 

Q.  He  never  spoke  to  you  of  the  boy  in  connection  witJi  L- 
mother  ? 

A.     Well,  I  think  it  is  quite  possible  that  he  did,  but  it  would  l« 
impossible  for  me  to  give  any — 1  think  that  there  were  some  allusiafc  ' 
to  that  subject  in  his  conversation,  but  I  have  no  distinct  recollectk 
what  the  nature  was. 

Q.  You  say  that  you  spoke  to  him  once  about  his  familv  as  t; 
whether  they  might  be  satisfied  with  that  will,  and  you  inquired  irfif 
were  attending  him  in  that  connection.     What  did  you  mean  bv  thit- 

A.  Well,  at  the  time  of  this  conversation  in  reference  to  the  prot 
ability  of  Mrs.  Hawes  attacking  the  will  on  the  ground  of  insanitv  I 
asked  him  the  question,  I  think  for  the  purjDOse  partly  out  of  curiosir 
to  see  whether  his  mind  was  dwelling  upon  the  testimony  which  woul'i 
be  likely  to  be  introduced  in  the  event  of  such  a  contest  after  his  dealh. 
and  I  saw  that  he  had  considered  it,  somewhat  in  his  own  mind 

Q.     He  had? 

A.    Yes,  sir. 

Q.  What  did  he  say  about  that  that  made  you  think  he  had  con- 
sidered the  testimony  that  might  be  brought  up  as  to  his  being  insane 
when  he  was  gone  ? 

A.  Well,  I  don't  know  whether  I  could  give  you  any  remark  h; 
made,  but  that  was  the  impression  left  upon  my  mind. 

Q.  That  he  was  afraid  they  would  contest  on  the  ground  of  his 
being  insane  ? 

A.     Yes;  on  the  ground  of  his  being  insane. 

Q.     But  what  he  said,  you  do  not  remember  ? 

A.     I  do  not.     It  is  my  impression,  although,  of  course  mv  minii 

has  been  so  occupied  with  other  things,  and  was  at  that  time*  that  I 

did  not  give  much  thought  to  the  subject,  and  my  recollection'of  itis 

not  as  distinct  as  it  might  be.     Mr.  Hawes  sent  for  me   several  timts 

^^  before  I  got  out  to  see  him.    I  mention  that  in  connection  with  mv  in- 

^^ih  distinct  recollection  at  this  time.     My  recollection  is  that  the  convei^- 
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tion  commenced  by  an  inquiry  by  me,  and  my  further  impression  is 
that  it  was  suggested,  though  that  I  am  not  absolutely  certain  of  by 
some  remark  that  had  been  made  to  me  in  reference  to  the  probability 
of  Mrs.  Hawes  seeking  to  set  it  aside. 

Q.  Did  he  use  any  profane  or  indecent  or  vulgar  language  in  talk- 
ing to  you  ? 

A .  No,  sir;  nothing  whatever.  His  manner  was  very  quiet,  and 
an  entire  absence  of  any  excitement  in  his  manner  at  the  time. 

Q.  You  say  he  expressed  some  doubt  as  to  Mrs.  Hawes'  sincerity 
when  she  appeared  to  be  satisfied.     What  did  he  say  ? 

A.  He  said  she  professes  to  be  entirely  satisfied.  And  he  went 
on,  and  I  cannot  give  you  the  words  now.  He  went  on  to  give  me 
some  remarks  equivalent  to  expressing  a  belief  in  his  mind  that  she 
would  attack  it,  and  set  it  aside  if  she  could — or  that  she  might. 

Q.     He  had  a  consciousness  on  his  mind  that  she  would  ? 

A.     He  seemed  to  be  suspicious  that  she  might. 

Q.  What  is  the  basis  of  the  view  that  you  expressed  that  he  was 
extremely  egotistical  ? 

A.  Well,  it  was  from  a  thousand  things  that  occurred,  as  it  has  in 
the  course  of  my  acquaintance  with  him.  I  knew  him  pretty  well  in 
1851.  We  occupied  adjoining  offices  at  that  time  in  the  Exchange 
Building,  on  the  comer  of  Clay  and  Kearny;  and,  of  course,  I  heard 
various  expressions  from  him  from  time  to  time,  which  would  give  me 
sufficient  guide  to  that  peculiarity  of  his  character.  And  in  1858  we 
rented  two  offices  together.  I  met  him  on  the  street  in  1858;  that  was 
purely  accidental.  I  told  him  I  was  about  changing  my  office,  and  he 
proposed  that  we  should  take  an  office  together;  that  is,  without  any 
business  relations  together,  but  simply  to  rent  an  office  together.  We 
went  then  and  took  these  two  rooms  on  Clay  street.  He  occupied  one 
and  I  occupied  the  other;  and  we  occupied  the  office  in  that  way  until, 
I  think,  he  was  elected  to  the  Legislature,  then  we  rented  another 
office  in  the  same  building,  and  I  don't  know  whether  that  was  before 
or  after  his  election  to  the  Senate. 

Q.     In  which  office  was  it  that  he  had  this  trouble  with  McEvoy  ? 

A.     In  the  office  we  occupied  in  1858. 

Q.  You  say  he  treated  Mr.  McEvoy  very  improperly;  what  did  he 
do? 

A.  His  manner  was  extremely  unbecoming  for  a  man  of  his  stand- 
ing, education  and  position.  Mr.  McEvoy  was  a  very  respectable  man, 
and  his  manner  was  extremely  offensive  and  abusive. 

Q.    What  did  he  do  and  say  ? 

A.  You  know  very  well  I  could  not  give  you  the  words.  I  have 
no  recollection  of  his  language  at  this  time,  but  his  manner  and  lan- 
guage was  such  as  was  extremely  offensive.  Mr.  McEvoy  was  much 
offended,  and  had  a  perfect  right  to  be.  I  thought  Mr.  Hawes'  con- 
duct was  unbecoming  and  unjustifiable. 

Q.  That  was  the  only  occasion  when  ever  you  saw  him  in  a  violent 
temper  ? 

A.  I  have  no  recollection  of  any  other  occasion  than  that,  but  he 
was  in  the  habit  of  using  very  unmeasured  language  in  speaking  of 
people  he  didn't  like. 

Q.  I  would  like  to  ask  you  now  what  your  opinion  is.  I  under- 
stand you  to  say  in  answer  to  that  question  that  you  have  an  opinion, 
*'  or  rather  you  had?  " 


to  you  01  naving  maae  sucn  an  excellent  legacy  to  liis  ch; 
you  understand  him  to  refer  exclusively  to  the  amount  of 
had  left  them,  or  to  include  his  reputation  and  fame,  etc.  ? 

A.  My  understanding  was  that  he  referred  merely  to 
arrangements. 

Q.     Was  there  anything  else  in  the  same  connection 
reputation  that  he  would  leave  them,  or  the  reputation  of  th 
tion  that  he  was  going  to  found  ? 

A,  Well,  I  answer  in  the  negative  to  that.  I  answei 
very  probable,  but  I  am  not  certain.  I  have  no  certain  < 
recollection  on  that  subject.     I  think  it  is  quite  possible. 

Q.     About  what  time  was  it  that  you  examined  this  n 
deed  of  foundation  ?    Let  me  ask  you  if  it  was  prior  to  the 
February  ? 

A.  Well,  I  could  not  locate  the  date  with  any  definiten< 
When  I  went  out  to  see  him,  it  was  in  compliance  with  a  s 
request,  and  having  a  great  many  things  upon  my  own  mi 
time — 

Q.    Can  you  fix  the  time  relatively  and  approximately  ? 
before  his  death  ? 

A.  Well,  I  could  not.  I  could  tell  you,  however,  on 
and  I  only  give  you  my  recollection  of  thatr — in  that  I  may 
taken,  poi»sibly,  but  my  impression  is,  that  the  draft  of  the  di 
he  showed  me  subjected  the  whole  of  the  property,  inclt 
eighty-acre  tract  on  which  he  founded,  or  intended  to  founc 
versity,  or  the  site  of  the  University,  and  I  suggested  that 
effect  a  forfeiture  in  the  event  of  failing  to  get  the  addition 
ments;  and  it  is  my  impression — I  think  or  I  supposed  that 
quence  of  that  suggestion  of  mine,  he  excepted,  as  I  uo 
though  I  have  no  personal  knowledge  of  it — I  understood  it 

Stebbins  that  he  excepted  the  eighty-acre  tract  from  the 

the  University  was  to  be  located;  he  excepted  that  from  the  f 
so  as  to  give  persons  who  chose  to  make  donations  an  assui 
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AFTBBNOON. 

The  Court  met  at  two  p.  m.,  and  the  argfaments  of  questions  of  law 
being  unfinished,  the  jury  were  again  dismissed  till  ten  o'clock  to-mor- 
row morning. 

After  a  discussion  of  the  question  as  to  whether  the  proponent 
should  be  allowed  to  produce  new  evidence  as  to  the  general  sanity  of 
the  deceased,  the  Court  delivered  the  following  decision: 

Contestant  objected  to  any  questions  to  witness,  as  to  the  sanity  of 
deceased,  for  the  reason: 

First — That  the  party  propounding  the  will  is  bound  upon  his  evi- 
dence-in-chief, to  prove  to  the  satisfaction  of  the  Court  that  the  paper 
in  question  does  declare  the  will  of  the  deceased,  and  that  the  sup- 
posed testator  at  the  time  of  making  and  pubHishing  the  documents 
here  propounded  for  probate,  was  of  sound  and  disposing  mind  and 
memory,  and  cited  the  following: (Act  concerning  WUls,  2  HUt,  Oen.  L. 
Art.  7326,  §  1;  3  Id.,  Oen,  L.  Art  9177-^;  2  N.  Y.,  Rev.  St.,  p.  67,  §  1; 
Mass.,  Rev.  St.,  §  1-6;  WiUiams,  Exr.,Y.  RMnson,  42  Vt.  648;  Ddafidd 
V.  Parish,  25  N.  Y.,  34  and  cases  cited;  Crowningshield  v.  Crowning'- 
shield,  2  Gray,  626;  Barry  v.  BuUin,  1  Curteis,  Eco.  Rep.,  687;  Id.  v. 
Id.,  2  Moore's  Privy  Council  case  480,  1837;  Browrving  v.  Budd,  6 
Moore,  Pr.  C.  Cas.  431, 1848;  Earwood  v.  Baker,  3  Moore,  Pr.  C.  Cas. 
297,  1840;  Pa^ke  v.  OUat,  2  Phillimore  232;  Phdpe  v.  HartweU,  1  Mass, 
71;  Oerrish  v.  Nason,  22  Maine,  441;  Camstock  v.  Hadlyme,  8  Conn. 
261;  Potts  V.  House,  6  Geo.  354^5;  Ross  v.  Oould,  5  Grlf,  178;  Baxter 
V.  Abbott,  7  Gray,  83;  Newhouse  v.  Goodwin,  17  Wend,  passim',  Ooni- 
stock  V.  Hadlyme,  8  Conn.  261.) 

Second — That  the  presumption  of  mental  competency  ia  not  the 
same  in  the  case  of  wUlas.in  the  case  of  other  instruments — ^in  the 
latter,  sanity  is  presumed,  in  the  former  it  must  be  proved.  (Oerrish-v. 
Nason,  22  Me.,  441;  Brooks  v.  Barrett,  7  Pick.  94;  OiUey  v.  CiUey,  84, 
I,  Me.,  162;  PoweU  v.  Duise,  Id.  81-2. 

Third — That  the  onu^jDroi^Tufi  being  imposed  on  the  proponent  of 
the  will,  the  burden  is  not  shifted  during  the  progress  of  the  trial,  and 
is  not  remeved  by  proof  of  the  factum  of  the  will  and  of  testamentary 
capacity  by  the  mouths  of  attesting  witnesses,  but  remains  with  the 
partv  setting  up  the  will.  {Delafibtd  y. Parish,  swpra\  Ross  v.  GouM,  6 
Grlf.,  173.) 

Fourth — The  proponent  cannot  keep  back  his  testimony  on  a  mate* 
rial  point  in  his  case-in-chief,  until  he  has  drawn  the  fire  oi  the  contest- 
ant. If  he  wilfully  reserves  such  testimony,  the  Court  should  not 
allow  him  to  come  in  and  make  out  his  case  after  the  contestant  haa 
rested.  {Kohler  v.  WeUs,  Fargo  &  Co.,  26  Cal.  69;  Reese  v.  Smiih,  2 
Stark  32;  Brown  v.  Murray,  B.  and  M.,  264;  Jones  v.  Kennedy,  11  Pick. 
128;  Holbrook  v.  McBride,  4  Gray,  216;  CushingY.  Billings,  2  Conn.  168; 
Silverman  v.  Foreman,  3  E.  D.  Smith,  323;  Hastings  v.  Palmer,  20 
Wend.  225,  and  cases  cited.) 

Note — Proponents  of  will  after  request  failed  to  furnish  a  list  of 
their  authoriUes. 

OUNIOK  OF  THE  COUBT  OK  THE  BURDEN  OF  PBCOF. 

The  question  discussed,  arises  ui>on  the  interrogatory  propounded 
to  the  witness,  in  regard  to  his  opinion  of  decedent's  sanity.    Its  con* 
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sideration  inTolves  a  determination  of  another  question,  and  tliat  is 
whether  or  not  the  parties  seeking  to  establish  the  will,  were  bound  to 
exhaust  their  evidence  on  that  subject  before  they  closed  their  case— 
this  last  question  depending  upon  still  another,  to  wit,  upon  whom  is 
cast  the  burden  of  proof,  as  to  the  sanity  of  the  testator^  the  pro- 
ponents of  the  will,  or  the  contestants. 

If  the  burden  of  proof  be  upon  the  proponents,  it  is  conceded  that 
they  are  required  to  exhaust  their  proof  upon  that  subject,  before  they 
close.  They  cannot  put  in  a  part,  and  reserve  the  remainder  of  their  testi- 
mony, and  this  rule  is  founded  on  good  reasons,  not  now  necesavr 
to  state. 

If  the  burden  of  proof  be  on  the  contestants,  then  the  proponenu 
were  not  required  to  establish  the  fact  of  sanity  in  the  first  instance: 
this  fact  was  presumed,  and  upon  the  contestants  closing*,  they  would 
be  entitled  to  answer  the  case  made  by  the  contestants  with  new  eii- 
dence,  such  evidence  as  they  could  have  introduced  before  they  closed 
in  chief,  if  the  burden  of  proof  had  been  upon  them. 

I  have  invited  the  fullest  discussion  of  the  question  presented,  be- 
cause of  its  importance,  not  only  as  it  affects  the  evidence  now  sought 
to  be  introduced,  but  because  it  will  determine  the  instructions  I  shall 
give  to  the  jury  upon  this  particular  branch  of  the  case,  and  it  maj 
be  seen  that  in  a  case  where  the  evidence  is  conflicting,  or  evenly  bal- 
anced, it  might  have  an  important  influence  in  guiding  to  the  condo- 
siqn  to  which  the  jury  would  arrive. 

I  am  gratified  at  the  research  and  ability  evinced  in  the  argument, 
on  both  sides. 

There  is  great  conflict  of  authority  in  the  Courts  of  the  various 
States,  as  to  which  party,  proponent  or  contestant,  shall  take  the 
burden  of  proof  on  the  question  of  sanity,  upon  the  probate  of  wills. 

I  have  not  the  time,  nor  do  I  consider  it  necessary  to  review  the 
vast  anrount  of  adjudicated  cases,  and  other  authorities  cited  and 
commented  upon  in  arguments.  I  think  the  conclusions  reached  are 
applicable  to  all  cases  of  insanity,  partial  or  general,  and  that  the 
analogies  of  pleading  at  common  law,  strengthen,  rather  than  weakei 
these  conclusions. 

There  is  no  dispute  upon  the  proposition  of  law,  that  a9  a  general 
rule,  sanity  must  be  presumed,  and  that  insanity  must  be  jyroved. 

This  is  more  than  a  general  rule;  it  is  a  rule  of  almost  univenal 
application,  the  exceptions,  if  any,  being  such  and  such  only  as  the 
law  itself  creates. 

Does  the  law  make  an  exception  as  to  wills?  If  so,  in  the  probate 
of  wills,  are  we  governed  by  the  general  rule,  or  does  the  probate  fall 
within  the  exceptions  ? 

If  we  find  that  the  Statutes  of  California,  by  fair  construction  and 
implication  make  an  exception  to  this  general  rule  in  this  class  of  cases, 
we  are  bound  to  make  those  statutes  our  guide,  irrespective  of  the 
dicta  or  decisions  of  Courts  of  otlier  States  of  however  high 
authority — even  though  they  were  in  unison. 

These  decisions  are  authority  only  as  they  construe  statutes  simiLir 

provisions  to  our  own,  and  it  is  to  be  regretted  that  we  have  no 
adjudications  from  our  own  Supreme  Court  to  direct  us. 

The  statutes,  section  twenty-two  of  the  Probate  Act,  provides  as 
follows:  "If  none  of  the  subscribing  witnesses  reside  in  the  Countr 
at  the  time  appointed  for  proving  the  will,  the  Court  maj  adndit  the 
iiMitimony  of  other  witnesses  to  prove  the  sanity  of  the  testator   and 
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the  execution  of  the  will;  and  as  evidence  of  the  execution,  it  may 
admit  proof  of  the  hand-writing  of  the  testator,  and  of  the  subscribing 
witnesses  or  any  of  them." 

Now,  if  this  general  rule  that  sanity  must  be  presumed  be  appli- 
cable, we  find  a  waste  of  words  in  allowing  proof  of  sanity  to  be  made 
by  others  than  the  subscribing  witnesses.  Why  require  it  to  be 
proved  at  all,  if  it  is  already  presumed. 

Again,  section  nineteen  is  as  follows:  ''  If  no  person  shall  appear 
to  contest  the  probate  of  a  will,  the  Court  may  admit  it  to  probate  on 
the  testimony  of  one  of  the  subscribing  witnesses  only,  if  he  shall 
testify  that  the  will  was  executed  in  all  particulars  as  required  by  law, 
and  the  testator  was  of  sound  mind  at  the  time  of  its  execution." 

If  this  general  rule  is  applicable,  here  is  another  waste  of  language 
encumbering  this  section  with  the  useless  requirement,  that  the  one 
subscribing  witness  exan^ned,  shall  testify  '*  that  the  testator  was  of 
sound  mind,"  etc. 

It  is  contended,  however,  that  the  provisions  of  this  last  section  are 
applicable  only  when  there  is  no  contest,  and  that  where  there  is  a 
contest,  the  parties  contesting  must  show  the  insanity.  Whilst  it  is 
true  that  the  section  applies  where  there  is  no  contest,  yet  the  force  of 
the  inference  is  not  at  all  lessened. 

It  is  not  an  unfair  way  to  state  the  proposition  thus,  even  in  cases 
where  there  is  no  controversy,  you  must  show  the  sanity  of  the  testator, 
but  in  such  cases  you  may  probate  the  will  upon  the  testimony  of  one 
of  the  subscribing  witnesses,  if  that  witness  can  prove  this  fact  of  sanity 
with  other  facts  in  the  section  mentioned. 

Now,  if  the  rule  is  changed  upon  controversy,  then  this  is  the  result 
to  which  we  are  forced;  we  have  an  allegation  which,  whilst  undenied, 
can  not  be  presumed  to  be  true,  and  must  be  proved  by  at  least  one 
witness;  the  same  allegation  being  denied,  is  presumed  to  be  true,  and 
is  consequently  in  the  absence  of  any  testimony,  established  without 
any  witness. 

It  might,  in  a  case  readily  imagined,  be  much  easier  to  establish  a 
will  by  contesting  it,  than  by  admitting  its  validity;  for  instance,  the 
two  subscribing  witnesses  may  have  attested  the  wUl  in  good  faith,  and 
yet  may  have  changed  their  opinion  of  the  testator's  sanity,  and  every 
one  else  may  agree  in  their  last  opinion;  now,  if  no  one  opposes,  the 
will  cannot  be  established  because  you  have  not  even  one  witness  to 
the  sanity,  but  if  any  one  opposes  and  denies  the  sanity,  you  need  only 
inquire  as  to  the  factum  of  the  will,  and  without  further  proof  the  will 
must  be  established. 

If  any  doubt  should  linger  as  to  the  correctness  of  this  deduction, 
it  will  be  set  at  rest  by  considering  the  twenty-fourth  seclfLon  of  the 
same  Act,  which  is  as  follows: 

''  If  the  Court  shall  be  satisfied  upon  the  proof  taken,  or  from  the 
facts  found  by  the  jury,  that  the  will  was  dtdy  executed,  and  that  the 
testator  at  the  time  of  ihe  execution  was  of  sound  and  disposing  mind, 
and  not  under  restraint,  undue  influence,  or  fraudulent  misrepresenta- 
tion, a  certificate  of  the  proof  and  the  facts  found,  signed  by  the  Probate 
Judge,  and  attested  by  the  seal  of  the  Court,  shall  be  attached  to  the 
will." 

I  have  emphasized  the  words  proofs  taken  in  the  reading  of  the  sec- 
tion, to  direct  attention  to  them  in  tins  connection. 

The  Coiirt  must  be  satisfied  from  the  proof  taken,  or  the  facts 
found  by  the  jury.    This  embraces  both  daises  of  cases,  contested  aa 
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well  as  uncontested,  because  there  ooold  be  no  facts  found  bjtke 
jorj  unless  opposition  was  made. 

The  presumptions  would  be  the  same,  whether  tried  with  or  without 
a  jury;  and  the  burden  of  proof  must  be  the  same  in  the  one  case  or  the 
other.  If  tried  by  the  Court,  the  Court  must  be  satisfied  from  the  proof 
taken  that  certain  facts  exist,  and  among  them  the  fact  of  a  sound  and 
disposing  mind. 

if  this  general  rule  which  we  have  been  considering'  is  applicable 
upon  the  proof  of  wills,  then  these  words  '*  proofs  taken"  smxenei 
no  purpose  in  the  Act,  the  presumption  would  be  all  sufficient  without 
that  which  the  statute  so  plainly  requires,  to  wit,  the  "  proof  taken" 
upon  the  subject. 

A  fair  construction  of  these  provisions  of  our  statutes,  I  think,  war- 
rants the  conclusion  that  the  ''  sound  mind"  required  in  the  statute  of 
wills  must  be  shown  to  have  existed  in  the  party  whose  scrip  is  pro- 
posed for  probate,  and  that  this  is  an  affirmative  fact  which  must  be 
proved  by  the  party  propounding  the  will.  That  these  statutes  create 
an  exception  to  the  general  rule  that  sanity  is  presumed,  and  that  the 
burden  of  the  proof  of  sanity  is  upon  the  proponents  of  the  will.  Thit 
they  should  have  put  in  all  the  direct  testimony  they  intended  to 
rely  npon  in  making  out  their  case.  It  is  conceded,  that  in  case  the 
burden  of  proof  is  on  the  proponents,  they  have  no  right  to  introduce 
now  any  further  testimony,  except  such  as  is  strictly  in  rebuttal  of  tbe 
case  made  by  the  contestant.  The  law  as  to  the  order  of  proof  is  ad- 
mitted to  be  as  is  claimed  by  the  contestant,  and  the  'discrelion  of  the 
Court  is  not  appealed  to,  both  parties  claim  to  stand  on  their  legal  rights. 
Evidence  tending  to  prove  partial  insanity,  as  distinguished  from 
general  insanity,  does  not  change  the  rule. 

The  objection  of  contestant  is  sustained. 


FOURTEENTH  DAT. 

Wednesday,  November  29,  1871. 

Here  a  discussion  was  had  between  opposing  counsel  as  to  the  pos- 
session of  the  official  short-hand  report,  the  conclusion  of  which  dis- 
cussion was  postponed  until  two  o'clock  p.  m.,  or  until  Mr.  Osboura, 
the  Official  Beporter,  should  be  present  in  Couit. 

Washington  Bartlett,  called  for  the  Executor.     Sworn. 

Examined  by  Mr.  Pratt — Q.  How  long  have  you  resided  in  San 
Francisco  ? 

A.     Since  November,  1849. 

Q.     Were  you  acquainted  with  Mr.  Hawes  in  his  lifetime  ? 

A.     I  was. 

Q.     When  and  how  did  you  iirst  become  acquainted  with  him  ? 

A.  I  knew  of  him,  and  I  think  met  him,  soon  after  my  arrivBl 
here.    My  acquaintance  with  him  has  continued  ever  since. 

Q.  You  say  you  arrived  here  in  1849.  What  was  Mr.  Hawes' 
position  at  that  time  ? 

A.    He  was  Prefect,  I  think. 

Mb.  Barnes — I  would  like  to  inquire  the  object  of  this  teatimony. 
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Mb.  Pratt — Q.  Do  you  recollect,  Mr.  Bartlett,  of  an  organization 
here  in  early  times  known  as  the  ''Hounds"? 

Mr.  Barnes — Wait  a  moment,  I  object. 

Mr.  Pratt — What  is  the  ground  of  your  objection  ? 

Mr.  Barnes — That  it  is  irrelevant  and  immaterial.  I  do  not  know 
what  the  **  Hounds  "  were. 

Mr.  Pratt — I  suppose  the  general  proportion  will  be  conceded 
that  any  testimony  that  tends  to  explain  or  counteract  any  of  the  evi- 
dence offered  by  the  counsel  on  the  other  side  will  be  admissible. 
Now,  the  testimony  that  I  propose  in  this  connection  is,  whether  this 
*  will  have  this  tendency  in  the  minds  of  the  jury.  'They  have  put  them- 
selves to  a  great  deal  of  distress  to  show  that  Mr.  Hawes  was  some- 
times fearful  of  assassination. 

Mr.  Barnes — By  his  wife  ? 

Mr.  Pratt — That  at  one  time  he  declined  to  travel  in  the  countnr 
because*  he  was  afraid  he  might  be  assassinated ;  and,  in  connection  with 
that,  she  shows  the  fact  that  at  one  time  he  had  been  mobbed  and 
hooted  at,  on  account  of  some  public  legislation.  Now,  in  direct  re- 
sponse to  that  proposition  I  propose  to  show  that  at  that  time  there 
was  an  o^anization  of  desperate  men  in  this  community  known  as 
'  'Hounds" ;  that  Mr.  Hawes  was  particularly  active,  as  it  was  believed,  in 
putting  down  that  organization,  and  in  framing  an  Act  by  which  to 
break  up  the  system  of  general  robbery  which^was  carried  on;  that 
thereby  he  made  enemies,  personal  enemies,  of  a  large  number  of  desper- 
rate  people;  and  believed  that  the  country  was  full  of  these  enemies. 
The  question  is  simply  whether  it  can  have  any  legitimate  tendency  to 
explain  the  conduct  of  Mr.  Hawes,  or  his  fears  for  assassination. 

The  Court — [After  further  discussion.]    I  overrule  the  objection. 

Mr.  Pratt — ^Will  you  state,  Mr.  Barnes,  whether  you  know  anything 
about  the  organization,  or  what  its  character  was  ? 

Mr.  Barnes — I  do  not  know  anything  about  it. 

Mr.  Pratt — Mr.  Bartlett,  I  should  have  said. 

The  Witness — I  understood  there  was  such  an  organization,  but  it 
existed  before  I  arrived  in  the  country.  I  knew  personally,  of  the 
existence  of  the  '*  Hounds."  I  understood  that  it  was  notorious  when  I 
came  here,  and  that  for  a  long  time  afterwards,  it  had  existed. 

Mr.  Barnes — Q.     You  heard  so.     I  move  to  strike  this  out. 

The  Witness — Yes,  sir. 

Mr.  Pratt — Q.     It  was  not  during  your  time  ? 

A.     No,  sir. 

Q.  Was  it  after  your  arrival  here,  a  matter  of  general  reptite  that 
such  an  organization  had  existed  ? 

Mr.  Barnes — Wait  a  moment.    I  object. 

Mr.  Pratt — I  will  take  the  ruling  of  the  CJourt. 

The  Court — I  sustain  the  objection. 

I^Ir.  Pratt — Q.  When  did  you  first  become  intimately  acquainted 
with  Mr.  Hawes? 

A.  In  1855  or  1856,  just  before,  or  after  the  Consolidation  Bill  was 
introduced  in  the  Legislature. 

Q.     How  did  that  intimacy  arise,  and  what  was  its  extent? 

A.  Well,  Mr.  Hawes  had  prepared  the  bill  known  as  the  Consoli- 
dation Bill,  and  was  very  anxious  to  have  it  adopted  by  the  Legis- 
lature. I  was  at  the  time  engaged  in  editing  a  newspaper  here,  and 
he  talked  with  myself  and  brothers,  who  were  my  partners,  about  that 
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bill,  explaining  it,  and  took  a  great  deal  of  pains  to  do  so,  with  aiiev 
of  having  us  cordially  support  the  measure. 

Q.  Did  jou,  of  your  knowledge,  know  anything  about  the  genoil 
or  newspaper  abuse  of  Mr.  Hawes  ? 

Mb.  Babnes — I  object. 

Mb.  Pbatt — Q.    At  that  time,  and  following  ? 

Mb.  Babnes — I  object. 

The  Coubt — ^It  is  overruled. 

The  Witness — I  know  there  was  considerable  opposition,  and  some 
of  it  of  a  personal  character,  against  the  measure,  and  Mr.  Hawes  in 
connection  with  it,  by  the  newspapers.  Some  of  them  supported  tk 
measure,  and  others  opposed  it. 

Q.  How  long  did  that  abuse  continue  through  the  newspapers, 
and  what  was  its  extent  ? 

Mb.  Babnes — I  didn't  Understand  him  to  say  abuse  at  all.  He  siH 
there  was  considerable  opposition  to  it,  that  some  papers  were  in  faior 
of  it.  and  some  against  it,  and  that  the  controversy  partook  somethii^ 
of  a  personal  character. 

Mb.  Pbatt — Was  there  any  newspaper  abuse  of  Mr.  Hawes,  person- 
ally ?  . 

Mb.  Babnes — I  object  to  that.  It  is  characterizing  it — if  you  vani 
to  prove  it,  produce  the  papers. 

Mb.  Pbatt — What  did  the  newspapers  say  about  Mr.  Hawes,  per- 
sonally ? 

Mb.  Babnes — I  object  to  this,  as  hearsay.  They  ask  for  a  news- 
paper opinion  of  Mr.  Hawes  in  1855.  Let  them  produce  the  news- 
papers; but  to  ask  this  witness,  did  not  the  newspapers  abuse  Mr. 
Hawes  a  great  deal  in  1855,  this  question  is  improper  in  its  form,  it  is 
hearsay,  and  better  evidence  can  be  had. 

The  Coubt — I  will  hear  Mr.  Pratt  on  that  proposition. 

Mb.  Pbatt — I  apprehend,  your  Honor,  it  simply  involves  the  sam« 
question  I  suggested  before;  if  we  can  show  by  this  witness,  or  any 
other,  what  his  belief  of  Mr.  Hawes'  state  of  mind  or  intelli^'-ence  was^ 

The  Codbt — I  think  these  hypothetical  questions  assume  that. 

Mb.  Pbatt — If  we  can  show  by  this  witness,  or  any  other,  that  »t 
any  time  the  papers  poured  a  most  scurrilous  abuse  upon  him  gene^ 

The  Coubt— [Interrupting.]  The  best  way  to  do  that  is  to  get  the 
papers. 

Mb.  Pbatt — I  take  the  ruling  of  the  Court  on  that. 

The  Coubt — I  think  it  is  objectionable  on  that  ground. 

Mb.  Pbatt — Q.  Do  you  know,  Mr.  Bartlett,  anything  about « 
demonstration  made  by  any  mob  against  Mr.  Hawes  ? 

Mb.  Babnes — Of  your  personal  knowledge  ? 

Witness — Yes;  I  do. 

Mb.  Pbatt — State  when  that  occurred,  and  the  circumstances,  and 
what  it  was  ? 

A.  Well,  when  the  Legislature  adjourned  after  having  passed  or 
adopted  the  Consolidation  Act,  I  happened  to  be  in  Sacramento  at  the 
time  of  the  adjournment,  and  came  down  in  the  boat  with  a  part  of  the 
members  of  the  Legislature,  and  among  others  Mr.  Hawes  came  dovn. 
When  the  boat  landed  we  noticed  quite  a  large  crowd  of  men  on  the 
wharf  with  transparencies;  on  one  side  of  these  transparencies  most 
of  them,  I  think,  if  not  all,  was  rather  complimentary  inscriptions,  «11 
of  them  referring  to  the  Consolidation  Act  in  some  way  or  other-  iurf 
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on  the  reverse  was — on  the  other  side — ^just  the  reverse  of  compliment- 
ary. I  recollect  one  device  was,  a  negro  crouching  down  in  the  corner 
of  a  fence.  The  meaning  was,  that  in  the  bill  there  was  something 
that  did  not  appear,  some  secret  object.  I  do  not  recollect  any  of  the 
other  inscriptions  or  devices.  But  when  the  boat  landed,  this  crowd 
gathered  behind  the  passengers,  the  rest  of  us  that  came  up  the  wharf, 
and  went  jeering  along  up — ^jeering  Mr.  Hawes  as  the  father  of  the 
Consolidation  Bill.  There  was  no  personal  attack  made  upon  him,  or 
anything  of  that  kind. 

Q.     How  far  did  this  crowd  follow  Mr.  Hawes  ? 

A.  I  do  not  recollect.  I  do  not  know  that  I  saw  Mr.  Hawes  much 
after  we  left  the  boat. 

Q.  You  say  you  became  intimate  with  Mr.  Hawes  in  1855.  State 
how  long  that  intimacy  continued;  whether  it  had  any  interruption  or 
not  ? 

A.  Well,  it  continued  to  his  death.  We  met  sometimes  very  fre- 
quently for  the  space  of  weeks  or  months,  and  then  again  it  would  be- 
months  or  weeks  before  we  met  at  all;  but  whenever  we  met  it  was 
very  friendly,  always. 

Q.  When  did  you  first  begin  to  visit  Mr.  Hawes*  family  at  his 
house  ? 

A.     I  visited  him  first,  with  his  wife,  I  think,  in  1862. 

Q.     Where  was  that  ? 

A.  When  they  were  boarding,  I  think,  on  the  comer  of  Lombard 
and  Stockton  street. 

Q.  State  whether  or  not  Mr.  Hawes  was  in  the  habit  of  entertain- 
ing company  at  his  bouse? 

A.  I  do  not  think  he  was  to  any  great  extent.  I  think  it  was  gen- 
erally understood  that  persons  who  went  there,  went  to  see  Mrs. 
Hawes,  not  him  particularly. 

Mr.  Babnes — Q.  Let  me  ask  you  to  repeat  that  question.  You 
say  you  understood  that  it  was  ? 

A.     I  say  that  is  my  opinion  about  it. 

Mr.  Barnes — I  move  to  strike  that  out.  We  do  not  want  the  opin- 
ion of  the  witness  that  persons  who  went  there  went  to  see  Mrs.  Hawes, 
and  not  him. 

Mr.  Pratt — It  is  already  shown  that  the  witness  was  very  intimate 
with  Mr.  Hawes  and  his  family.  Now,  I  ask  him,  from  his  knowledge 
of  his  habits  and  method  of  living,  whether  Mr.  Hawes  himself  would 
entertain  company,  or  whether  it  was  not  understood  men  who  called 
there  to  see  him  went  on  business  only  ? 

Mr.  Barnes — I  object  to  that;  it  is  utterly  incompetent.  We  have 
already  in  evidence  that  he  did  entertain  one,  the  very  admirable 
gentleman  here  on  the  stand.  He  can  state  what  he  went  there  for 
and  what  his  business  was  there.  I  cannot  see  that  the  gentleman  is 
an  expert  as  to  visits  that  people  paid  to  the  gentleman's  house. 

The  Court — ^Let  him  state  what  he  knows  of  his  own  knowledge. 

Mr.  Barnes — State  who  went  there,  and  what^hey  went  there  for. 
If  he  kept  a  tally  himself  of  the  people  who  went  to  Mr.  Hawes'  house, 
and  what  they  went  there  for,  let  us  have  it. 

Mr.  Pratt — I  do  not  know  anything  more  important  than  to  prove 
generally  the  habits  and  the  life  of  the  deceased;  and  the  great 
question  here,  and  the  object  of  the  testimony  is  to  show  by  this 
witness  that  everybody  who  went  to  see  Mr.  Hawes  went  there  on 
business,  and  that  he  was  perhaps  secret  in  his  habits  of  business,  and 
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pxiTate;  and  that  he  did  not  want  or  desire  to  be  interrapted  br  Mn. 
Hawes  when  he  was  transacting  business  aboat  hia  house;  and  thtt 
it  had  a  tendency  to  annoy  and  confuse  him  when  she  did^  and  mit 
him  sometimes  violent  and  peevish. 

Tme  CouBT — ^You  ask  him  the  question  whether  the  people  wko 
went  there  went  to  see  Mr.  or  Mrs.  Hawes?  If  he  knows,  letlun 
state. 

Mb.  Babnes — I  object  to  it  as  immaterial,  and  not  testimonjii 
rebuttal  at  all. 

The  Goubt — Except  of  his  knowledge,  I  overrule  that  objection. 

Q.  From  your  knowledge  and  intimacy  with  Mr.  Hawes  and  lu 
family,  what  were  his  habits  as  to  entertaining  company  ? 

Mr.  Babnes — I  object. 

The  Coubt — I  overrule  the  objection. 

The  Witness — I  did  not  know  of  his  receiving  persons  at  his  how, 
or  entertaining  them  there  to  any  extent.  I  do  not  luiow  that  I  ksc* 
of  any  one  that  visited  him  to  expect  to  be  entertained  by  him. 

Mb.  Babnes — Louder! 

WrrNEss — I  do  not  remember  of  any  one*s  beings  there  who  ▼«! 
there  with  the  expectation  of  meeting  him  and  being  entertained  br 
him. 

Mb.  Pbatt — Q.  For  what  purpose,  from  your  knowledge  or  ohsus- 
vation  of  him  and  people  there  to  see  Mr.  Biawes,  did  they  go  th€ie 
for? 

Mb.  Babnes — I  object  to  that.  If  they  want  to  prove  his  hafaite. 
prove  what  the  man  did;  prove  what  the  man  did — let  the  witneK 
state  who  went  there  and  what  they  went  there  for. 

Mr.  Pbatt — Venr  well;  I  will  put  the  question  in  that  form. 

Q.  From  your  knowledge  and  observation  what  transpired  betTHi 
Mr.  Hawes  and  the  people  who  went  there  to  see  him  ? 

A.  I  think  most  of  them  went  there  to  see  bini  on  businesi. 
Nearly  all  of  those  whom  I  saw  went  there  for  that  purpose. 

Q.  When  did  your  first  visit  to  Mr.  Hawes'  family  take  plsce  it 
Redwood  ? 

A.    In  1863;  I  think  it  was  in  May,  1863. 

Q.     How  did  you  happen  to  go  there  on  that  occasion  ? 

A.  The  first  time  I  went  there  I  had  been  out  somewhere  gunning, 
and  Mr.  Hawes  asked  me  why  I  did  not  ^o  down  to  his  place  when  I 
went  out;  that  there  was  a  great  many  birds  there,  and  be  had  hone! 
on  the  place  and  other  things;  Mrs.  Hawes  was  there  and  she  wouU 
be  glad  to  see  me — I  knew  her,  and  I  would  no  doubt  find  it  pleasant; 
and  urged  me  to  come.    He  was  then  in  the  city. 

Q.  Was  there  any  conversation  on  that  occasion  between  you  asd 
Mrs.  Hawes  in  regard  to  Mr.  Hawes'  jealousy  ? 

A.  Not  the  first  time  I  visited  there.  I  was  there  during  186 
several  times. 

Q.     When  did  that  conversation,  if  any  such  occurred,  take  place? 

A.  It  was  subsequent  to  1863.  I  do  not  recollect  exactly  whether 
it  was  in  1863,  or  subsequent  to  that  time;  there  was  some  little  ooi- 
versation  of  that  kind. 

Q.     How  did  that  conversation  arise  ? 

Mb.  Babnes — ^I  object.  That  is  irrelevant  aud  immaterial*  andtl^ 
conversation,  too.  ' 

I      1         ^^-^  ^'^  CouBT — ^Mrs.  Hawes  said  something  about  the  converaation  ia 

ittttiii'lli    ^i^   ^^  testimony. 
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Mb.  Babnes — If  this  is  for  the  purpose  of  contradicting  her,  cer- 
tainly it  is  not  competent  for  the  counsel  who  made  her  his  own  witness; 
and  she  answered  this  question  which  he  answered. 

The  Coubt — [To  Mr.  Pratt] — I  will  hear  you  state  its  materiality. 
When  he  first  made  the  remark,  I  did  not  think  that  you  put  Mrs. 
Hawes  on  the  stand. 

Mb.  PBATT-r-It  is  material  in  two  ways.  In  the  first  place,  there 
has  been  considerable  said  on  the  other  side,  and  there  is  a  great  deal 
said  about  jealousy  of  Mr.  Bartlett  and  some  others;  and  I  apprehend 
that  anythmg  which  can  be  produced  from  this  witness,  or  any  other, 
which  tends  to  explain  that  jealousy  will  be  in  direct  rebuttal  of  their 
case,  which  tends  to  explain  or  counteract  it. 

The  Coubt — Will  this  explain  it  ? 

Mb.  Pbatt — Well,  yes,  in  a  measure;  and  besides  that,  it  will  place 
Mrs.  Hawes  in  this  position.  She  insisted  upon  Mr.  Bartlett  going 
there  at  that  time,  and  after  he  was  there,  informed  him  that  Mr. 
Hawes  was  jealous  of  him.  Now,  either  it  was  not  true  that  Mr. 
Hawes  was  jealous,  on  the  one  hand,  or  on  the  other  hand,  it  must  be 
true  that  he  was,  and  Mrs.  Hawes  knew  that  fact;  knew  that  Mr. 
Bartlett's  presence  there  was  disagreeable  and  annoying  to  him;  and 
yet  persisted  and  insisted  upon  his  coming  there,  apparently  for  the 
very  purpose  of  annoying  him.  In  either  Tiew  of  the  case,  it  is  per- 
fectly competent  testimony  for  this  jury  to  have  all  of  those  facts  and 
circumstances  having  a  tendency  to  explain  the  ultimate  effect  of  the 
apparent  dislike  and  difficulty  between  Mr.  Hawes  and  his  wife  upon 
a  rational  basis — rational  grounds. 

Mr.  Babnes — Now,  if  the  Court  please,  the  evidence  of  the  witness, 
so  far  as  it  tends  to  prove  that  he  met  Mr.  Hawes  shortly  after  he 
came  to  this  country  in  1849,  and  continued  on  very  intimate  terms 
with  him;  that  he  went  by  Mr.  Hawes'  invitation  to  visit  him  at  the 
comer  of  Stockton  and  Lombard  streets  ;  that  he  worked  vdth  him 
incessantiy;  that  he  continued  on  intimate  terms  with  him  up  to  his 
death;  now,  is  it  proper,  out  of  the  mouth  of  this  very  same  vritness,  to 
show  visits  to  Mr.  Hawes'  house  were  offensive  and  disagreeable  to 
Mr.  Hawes,  when  he  went  there  by  his  invitation  ? 

Mb.  Pbatt — No,  sir;  to  show  what  Mrs.  Hawes'  conduct  was  in  the 
premises.  It  is  not  to  prove  the  ultimate  fact  that  the^vritness  was 
really  disagreeable  to  Mr.  Hawes,  but  to  show  her  conduct  in  that 
connection. 

The  Coubt — [After  further  discussion.]  We  are  to  consider  it  is 
the  understanding  that  a  fact  which  might  have  been  proved  by  Mrs. 
Hawes  when  she  was  on  the  stand — what  Mrs.  Hawes  might  have  said 
— is  not  competent  testimony  to  go  to  the  jury  at  all  if  she  is  not — what 
she  says  is  not  before  the  jury  at  all.  Whatever  she  might  have  said 
upon  that  occasion  could  have  been  proved  by  her  when  she  was  on 
the  stand;  but  if  that  was  not  done— Mrs.  Hawes  especially  was  a  com- 

Eetent  witness  to  prove  'whether  she  had  told  Mr.  BarUett  that  she 
ad  told  Mr.  Hawes  things  that  made  him  jealous  of  Mr.  Bartlett. 
Her  declarations  cannot  be  brought  out  now,  in  this  case,  because  her 
declarations  are  not  evidence.  While  she  was  a  competent  witness  to 
prove  that  fact  oil  the  stand,  yet  her  declarations  on  the  stand  proved 
by  Mr.  Bartlett  are  not  evidence  at  all;  and  for  tbat  reason  I  exclude 
the  testimony. 

Mb.  Pbatt — Will  the  Reporter  note  an  exception  to  the  ruling  of 
the  Court? 
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Q.  ^Do  7011  ncollect,  Mr.  Bartlett,  when  Mr.  H»in 
State  SeDste  7 

A.     Tea,  sir. 

Q.  Did  you  have  or  transact  an;  business,  or  have  1 
teodence  of  his  place,  during  the  time;  if  so,  what  waa  it, 
it  terminate  ? 

Mb.  Barnes — I  object  to  the  question  as  irrelevant,  im 
not  evidence  in  rebuttal  at  all. 

Mb.  Pratt — Q.  Did  you  transact  any  business,  or  hm 
intendence,  or  hare  any  charge  of  Mr.  Hawes'  place  wfa: 
the  Senate  ? 

Mb.  Barnes — I  have  objected  to  that. 

The  Coubt — The  objection  is  oTemiled. 

The  Wftness — The  only  superiateadence  t  had  wae 
When  he  went  to  the  Senate,  about  the  time  he  waa  g^oii 
were  meeting  quite  frequently,  and  he  said  to  me  he  was  g 
rameuto  on  public  business,  to  the  detriment  of  his  private 
thai  I  ought  to  do  something  for  him — make  some  sacrifiet 
something  like  that.  Whilst  he  was  gone  he  asked  me  if 
look  after  some  matters  for  him.  I  told  him  anything  t! 
take  too  much  time  I  would  do  with  great  pleasure.  Thei 
ing  said  or  any  thought  of  compensation  about  it.  He  wat 
up  bis  place  on  Folsom  street,  and  asked  me — laying  gro 
lieve,  putting  down  trees,  etc.  He  asked  me  to  go  there  f 
day  and  see  bow  they  were  getting  along.  I  did,  and  wroi 
sionally,  I  think;  and  when  be  came  down  I  told  bim.  Am 
me  to  select  some  shrubbery  to  go  on  the  grounds.  I  w 
and  looked  about  to  see  where  I  could  find  them,  and 
wanted.  And  when  he  came  back  he  went  around  with 
showed  him  what  I  had  selected ;  but  there  was  so  much  difi 
the  price  that  I  got  tired  of  it  and  quit. 

Q.    What  was  the  cause  of  your  quitting  the  emplojme 

A.  My  recollection  is  that  be  would — well,  he  desired  t 
thing  that  was  bought  for  the  place  so  very  cheaply  that  I  > 
to  go  to  those  people  and  talk  to  them  about  it,  and  he  ws 
ular  in  the  selection  of  every  tree  and  shrub  that  went  on  t* 
and  the  size  and  kind,  and  wanted,  after  all,  to  have  the  t 
tdon  of  evetything,  and  the  erection  of  everything,  that  I 
might  as  well  attend  to  it  in  the  first  place  entirely  himself. 

Q.    At  what  time  was  that — what  year  ? 

A.  I  think  that  was  in  1864;  when  he  was  in  the  Senab 
1863,  and  it  was  the  December  of  1863  and  January 
part  of  it,  or  it  may  have  been  December,  1663 — about  tha 

Q.  Did  Mr.  Hawes  ever  express  to  you  his  views  on  th< 
leaving  large  amounts — fortunes  to  his  children  ? 

Mb.  Babneb— I  object  to  bis  asking  that  question. 

The  Coubt — I  overrule  the  objection. 

The  W1TNE8B — We  have  conversed  a  great  many  times, 
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A.  That  his  idea  was  that  it  did  not  do  children  any  good  Jo  leave 
them  large  fortunes;  very  few  great  men  ever  had  anything  to  start 
with. 

Q.  Anything  further  on  the  subject?  Did  he  assign  any  other 
reason  for  not  leaving  large  amounts  of  money  to  children? 

A.  I  do  not  remember  that  he  did.  General  conversation — not 
particular — it  was  not  then  in  reference  to  his  own  children  particu- 
larly, but  generally. 

Mr.  Pratt — I  suppose  it  is  competent  to  refresh — Q.  Did  he  say 
anything  about  it  being  a  general  rule  that  they  squandered  their  for- 
tunes and  made  a  bad  use  of  it  ? 

Mr.  Barnes — If  your  honor  please,  I  do  not  think  that  is  a  proper 
way  to  examine  the  witness.  State  what  he  said  on  the  subject;  that 
is,  generally  speaking,  and  then  put  it  along  side  of  what  he  told  Gov. 
Haight. 

The  Court — ^The  question  is  answered  now.  I  think  that  the  rule 
is  about  this:  that  general  questions  are  to  be  asked  first,  and  then  lat- 
itude is  allowed  for  the  counsel  to  call  the  attention  of  the  witness  to 
the  fact  after  he  has  exhausted  the  usual  way  of  drawing  out  that  fact. 

Mr.  Pratt — ^Yes,  when  he  has  exhausted  his  entire  recollection. 

The  Court — The  attention  of  the  Court  was  called  to  the  form  of 
that  question  before  it  was  put  on  that  account. 

Mr.  Pratt — Q.  Did  Mr.  Hawes  ever  speak  to  you  of  his  intention 
to  found  or  endow  any  public  institution  ? 

Mr.  Barnes — I  object  on  the  ground  that  if  it  was  evidence  in  this 
case  it  should  have  been  evidence-in-chief.  It  is  like  all  these  other 
declarations. 

The  Court — [after  discussion.]  That  question,  I  think,  was  asked 
Mr.  Howard  and  Gov.  Haight,  and  whether  the  objection  was  raised 
then  or  not  I  do  not  recollect.  I  ruled  on  the  question  when  it  was 
asked  Mr.  Howard.  I  am  somewhat  in  doubt  as  to  whether  it  ought 
not  to  be  put  in  chief;  but  I  will  give  you  the  benefit  of  the  doubt. 

Mr  .  Pratt — I  suggest,  your  honor,  that  the  counsel  on  the  other 
side  have  occupied  so  broad  a  field,  extending  over  so  many  years,  that 
they  have  gone  into  it  with  such  detail  and  minutiae,  it  would  be  almost 
impossible  to  ask  a  question  which  would  not  be  in  rebuttal,  or  have  a 
tendency  to  counteract  some  evidence  which  they  have  sought  to  es- 
tablish . 

Mr.  Barnes — If  the  counsel  will  point  to  a  single  fact  of  evidence, 
or  anything  that  I  have  offered  here,  that  these  conversations  tend  to 
explain,  or  modify,  or  cut  down,  or  rebut,  I  have  not  a  word  to  say;  I 
do  not  know  why  we  cannot  have  that  well  understood  instead  of 
making  it  necessary  for  me  to  be  jumping  up  and  down  here  all  the 
time  and  malmig  explanations;  the  counsel  knows  as  well  as  I  do  what  is 
competent  and  proper,  and  I  think  he  ought  to  be  governed  by  it. 

The  Court — I  will  allow  that  question  to  be  asked. 

Mr.  Pratt — Q.  Did  he  ever  speak  to  you  of  his  intention  to  found 
or  endow  any  public  institution  ? 

A.     Yes,  sir. 

Q.  When  was  the  first  conversation  on  this  subject  which  you  dis- 
tinctly recollect  ? 

A.  I  do  not  recollect.  The  first  I  distinctly  recollect  was  when 
the  Lick  House  was  first  opened.  I  think  it  must  have  been  as  early 
as  1862,  or,  perhaps,  1863;  the  beginning  of   1863.      I  reooUeot  «e 
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walked  through  the  halls  of  that  hotel,  looking'  at  it,  ajD 
about  some  public  institution  which  he  intended  to  endow. 

Q.  Had  he  spoken  to  jou  on  the  subject  prior  to  ths 
not? 

A.  Mj  impression  is  that  he  had;  but  then  I  hsTe  i 
recollection  of  any  conversation. 

Q.    How  did  this  conversation  arise  at  the  liick  House, 
was  it  ? 

A.  I  do  not  know  how  it  arose.  Well,  he  said  that  he  in 
donate  his  Redwood  Farm  to  the  endowment  of  some  puU 
tion  of  learning  or  of  charity. 

Q.     How  often  did  he  talk  to  you  on  that  subject,  from 
until  his  departure  for  Europe  ? 

A.  Quite  frequently,  when  I  met  him.  We  did  not  me< 
times  very  frequently,  but  whenever  I  met  him — very  oftei 
met  him,  we  talked  it  over. 

Q.  State  whether  or  not  he  always  expressed  the  sam 
views,  or  seemed  to  abandon  the  project.  Wliat  did  he  say  i 
those  frequent  conversations  on  this  subject  ? 

A.     It  would  be  impossible  for  me  to  tell  what  he  did  say 

Mb.  Pratt — ^I  now  propose  to  ask  the  witness  whether  ] 
expressed  the  same  general  views,  or  whether  he  ever  seemed 
don  the  project  ? 

WrrNEss — ^He  never  seemed  to  abandon  the  project,  bu 
when  we  talked  about  it,  expressed  the  same  general  views  o 
endowing  this  institution. 

Q.    When  did  he  first  speak  to  you  of  the  Chamber  of  I 

A.    I  think  he  first  spoke  to  me  of  the  Chamber  of  Indus 

Mb.  Babnes — I  want  to  object  to  this,  and  ask  the  ooanse 
the  object  of  the  testimony. 

Mb.  Pbatt — The  Court  has  ruled  upon  it  perhaps  two 
times.  If  I  have  got,  as  I  ask  each  question,  to  state  the 
object  and  purpose  of  each  particular  question,  it  will  be  sevei 
before  we  shall  get  through  with  this  case.  I  supposed  it  -^ 
sufficient  to  say  generally,  or  to  state  to  the  jury  the  histor 
whole  transaction,  but  not  to  explain  the  whole  testimony  on  1 
side. 

The  Coubt — [After  discussion.]  I  will  allow  the  questic 
asked. 

Mb.  Pbatt — Q.  When  did  Mr.  Hawes  first  speak  to  you 
subject  of  founding  the  Chamber  of  Industry  ? 

A.  Well,  when  he  first  commenced  tallong  to  me  about  \ 
dowments,  of  course  his  plan  was  not  perfected.  In  1869, 
gested  something,  vrithout  calling  it  Chamber  of  Indusbry,  wl 
ideas,  I  understood  to  be  embodied  in  the  Chamber  of  Industr 
spring  of  1869. 

Q.     Before  or  after  his  departure  for  Europe  ? 

A.  Before  his  departure  for  Europe.  But  he  did  not  tell 
he  had  actually  endowed  the  Chamber  of  Industry  until  later; 
was  actually  done  by  that  name.  Before  he  said  he  was  \ 
endow  two  institutions;  instead  of  one,  as  he  had  originally 
plated. 

Q.  Now,  when  and  where  did  you  first  see  Mr.  Hawes  i 
return  from  Europe  ? 

A.    I  saw  him  at  Redwood  Farm. 
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Q.    Haw  did  jou  happen  to  go  there  ?    What  took  you  there  ? 

A.  I  did  not  know  tliat  Mr.  Hawes  had  returned  from  Europe, 
when  I  received  a  telegram  from  him,  asking  me  to  go  out  there. 

Q.     What  hour  did  jou  arrive  there  that  day? 

A.     I  do  not  rucoUect;  it  was  in  the  afternoon. 

Q.     Can  you  fix  the  date  of  that  first  visit  ? 

A.  I  cannot.  It  was  a  few  days  after  Mr.  Hawes  returned  from 
Europe,  perhaps  three  or  four  days  after  he  returned. 

Q.     About  what  hour  did  you  arrive  there  ? 

A.  I  should  think  it  was — I  think  I  left  here  at  three  o'clock;  I  do 
not  remember  distinctly. 

Q.    Did  you  take  dinner  there  ? 

A.    Yes,  sir. 

Q.  Now,  what  conversation,  if  any,  took  place  on  that  day,  between 
you  and  Mrs.  Hawes? 

Mb.  Babnss — ^I  object.  I  do  not  know  how  Mrs.  Hawes'  declarations 
to  this  witness,  can  be  of  any  weight  in  this  case. 

Mb.  Pbatt — Mrs.  Hawes  is  a  party  against  us  directly. 

Mb.  Babnes — ^If  the  counsel  wanted  to  prove  what  was  said,  he  had 
an  opportunity  to  do  it  by  her. 

Mb.  Pbatf — ^I  have  the  choice  to  prove  it  by  another  witness,  I  sup- 
pose— 

Mb.  Babkss — The  same  question  has  already  been  passed  on  by  the 
Court. 

Mb.  Pbatt — ^Not  at  all,  sir. 

Mb.  Babnes — Precisely. 

The  Coubt — I  am  inclined  to  think  that  Mrs.  Hawes'  declarations 
are  not  evidence  in  this  case.  Judge  Pratt. 

Mb.  Pbatt — ^If  your  Honor  please,  there  is  no  other  way  in  the 
world  by  which  we  can  show  Mrs.  Hawes'  conduct  and  treatment  of 
her  husband,  excepting  to  show  what  she  said  and  did. 

The  Coubt — You  can  show  how  she  treated  her  husband,  but  what 
she  said  to  Mr.  Bartlett,  is  no  evidence  of  how  she  treated  her  hus- 
band. 

Mb.  Pbatt — Suppose,  if  your  Honor  please,  that  we  hadn't  called 
Mrs.  Hawes  at  all,  and  that  she  has  not  testified  in  this  case,  that  she 
is  an  absent  party. 

Mb.  Babstes — Well,  then  yon  would  be  in  a  different  position. 

Mb.  Pbatt — Wherein  different  ?  We  have  a  variety  of  witnesses. 
By  some  of  them  we  propose  to  prove  one  fact,  and  by  some  of  them, 
another. 

The  Coubt — I  suppose,  now,  you  put  in  the  declarations  of  Mrs. 
Hawes  upon  the  ground  that  she  is  a  party  to  the  suit,  do  you  ? 

Mb.  Pbati>7-I  put  them  in  for  the  purpose  of  showing  and  proving 
her  admissions  in  regard  to  a  great  many  facts  and  oirctmistanees  and 
conversations  which  took  place*  with  her,  what  she  said,  and  conversa- 
tions immediately  following  with  Mr.  Hawes  and  other  parties. 

The  Coxtbt — ^You  can  prove  how  she  treated  her  husband,  but  her 
declarations,  I  think,  however,  are  not  proper  evidence  in  this  case. 

Mb.  Pbatt— Not  as  to  how  she  treated  her  husband;  not  her  de* 
clarations  as  to  that  fact.  Of  course,  in  regard  to  the  treatment  itself, 
the  acts  would  be  the  best  evidence,  and  we  would  be  obliged  to  show 
what  they  were,  so  far  as  they  were  concerned. 

The  Coxtbt — [After  further  discussion.]  I  doubt  veiy  much  whether 
you  can  establish  these  facts  by  the  deelanitions  of  Mib.  Hawes.    Thi^ 
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dcmbt  that  I  Lave  h&d  has  not  been  removed  by  anTthing  tli 
have  su£r?ested.  I  do  not  wish  to  cut  off  vour  argnxnent;  bat, 
have  another  view  to  present,  I  will  hear  it. 

Mb.  PiiiTT— I  Lave  not  the  authorities  here,  but  if  the  Cou] 
that  impreafiion.  before  any  ruling  is  made  which  wrill  exclude  i 
bhowin;?  the  Jeolaratiuns  and  statements  of  Mrs.  Hawes  in  re< 
this  transaction,  I  should  certainlv  desire  to  call  tout  Honor's 
tion  to  the  authorities  upon  the  admissibilitv  of  the  declarations 
parties. 

The  CvrLT — The  point  that  I  have  in  my  mind  about  these  d 
tions  is  this:  Though  she  mav  be  the  onlv  contestant  here,  vei 
not  the  only  party  in  interest:  and  any  declaration  which  she 
make  should  not  interfere  with  the  rights  of  the  xuinors  in  the 
cannot  consent  to  any  illegal  evidence  being  put  in ;  the  other 
is,  that  you  cannot  establish  anything  to  the  prejudice  of  a  i 
woman  by  her  declarations  made  while  she  was  zuarried;  b 
under  the  common  law,  she  is  presumed  to  be  under  the  indu€ 
her  husband:  and  there  is  only  one  way  in  which  her  declaratio 
be  binding  against  her  in  any  event;  and  that  is  those  pecidiar 
pointed  out  by  the  statute.  Now,  hold  that  you  can  show  the  re 
between  Mr.  and  Mrs.  Hawes  by  competent  testimony,  showii 
they  acted  towards  each  other,  but  that  you  cannot  show  the  c 
tion  of  these  declarations  for  that  reason,  because  that  would  pr 
the  infant  heirs  in  this  case;  secondly,  that  she  was  a  married 
at  the  time  of  making  thom.  It  is  under  the  general  propositi^ 
declarations  of  an  absent  party  may  be  given  in  evidence  by 
estoppel,  en  pai<,  but  the  direct  proposition  was  that  it  might  in 
with  the  rights  of  the  infant  heirs;  it  might  destroy  their  inhei 
it  might  destroy  their  right,  because,  if  they  took  under  the  wiJ 
took  as  purchasers;  if  against  the  will,  by  descent. 

Mb.  Pk.vtt — Your  Honor,  that  is  the  question  as  to  the  effect 
will. 

The  Court — Exactly.  And  now  you  would  seek  to  establ 
relations  existing  between  Mr.  and  Mre.  Hawes  by  the  declarati 
isting  between  them. 

Mb.  Pratt — Yes,  sir. 

The  Court — I  hold  them  to  be  incompetent.  You  can  sho 
persons  who  have  seen  their  relations  between  one  another,  but 
the  declarations  or  conversations  of  Mrs.  Hawes — you  cannot  ej 
that  in  my  opinion. 

Mr.  Pratt — I  suppose,  if  the  Court  please,  if  it   could  be 
that  she  had  habitually  and  frequently,  in  his  presence  and  to  1 
when  he  was  sick  and  nervous,  denounced  him  as  a  liar — 

The  Court — [Interrupting.]     Yes;  you  can  show  that. 

Mb.  Pratt — That  is  what  I  propose  now. 

TuE  Court — You  ask  for  conversation  between  Mr.  Bartlc 
Mrs.  Hawes.  If  you  couple  with  it  the  fact  that  he  was  prese: 
can  ask  the  question.     Then  they  become  probable,  veritable  ac 

Mb.  Piutt — Exactly.  But  here  is  the  conversation  betwe< 
Hawes  and  Mrs.  Hawes  at  which  Mr.  Bartlett  was  not  present. 
Hawes  relates  to  him  what  that  conversation  was. 

The  Court — That  is  exactly  what  you  can't  prove.      If  thej 
three  together  you  can  prove  what  is  said. 

Mr.  Pratt — It  has  been  the  basis  that  the  admissions  or  d 
tions  of  the  party  are  not  admissible  in  the  testimony. 
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The  Coubt — ^Yes,  sir;  in  this  case. 

Mb.  Pratt — ^Well,  your  Honor,  allow  me  to  state  the  authorities 
hereafter,  and  to  go  on  with  this  witness  now,  and  to  settle  this  ques- 
tion hereafter. 

The  Court — I  will  give  my  judgment  now,  and  after  considering 
authorities  I  will  give  you  the  benefit  of  it. 

Mr.  Barnes — He  has  already  put  the  question  and  got  from  him  her 
answer. 

Mr.  Pratt — Did  you  on  that  day  or  evening  have  any  conversation 
with  Mr.  Hawes  ? 

A.     I  did. 

Q.     What  was  that  conversation? 

A.  Well,  he — I  think  in  the  first  place  he  stated  to  me  why  he  had 
sent  for  me,  to  inform  me  that  he  had,  previous  to  returning,  made  pre- 
liminary arrangements  with  Professor  Evans  for  the  education  of  his 
son,  and  that  he  desired  to  place  a  sum  of  money  in  my  hands  to  meet 
the  expenses  which  would  necessarily  be  incurred;  and  then  went  on 
to — mentioned  other  matters. 

Q.    Did  he  say  anything  then  about  his  endowing  this  institution  ? 

A.    Yes,  sir;  he  mentioned  it. 

Q.     What  did  he  say  on  that  subject  ? 

A.  That  he  endowed  the  institution  by  deed,  and  I  think  would 
give  possession  before  he  died.  He  did  not  intend  to  wait  until  he  died 
to  give  possession  of  the  property.  He  referred  to  that.  It  was  a 
matter  with  which  I  was  entirely  familiar;  and  he  told  me  in  connec- 
tion,  that  he  intended  to  do  it  by  deed  and  to  do  it  soon. 

Q.  Did  he  say  anything  about  what  provision  he  had  made  or 
intended  to  make  for  his  family  ? 

A.     Yes. 

Mr.  Barnes — ^I  object.  The  provision  he  made  is  shown  already 
what  it  is. 

Mr.  Pratt — I  did  not  ask  him  what  that  provision  was. 

The  Court — I  overrule  the  objection. 

Q.     What  did  he  say  on  that  subject  ? 

A.  He  told  me  that  he  intended  to  provide  for  his  daughter — for 
his  wife  and  daughter — by  annuities,  and  intended  to  subject  the 
property  which  he  proposed  to  grant  to  this  institution  to  the  payment 
of  those  annuities. 

Q.  Did  he  tell  you  what  conversation  had  taken  place  between 
himself  and  Mrs.  Hawes  upon  that  subject  ? 

Mr.  Barnes — Just  answer  the  question. 

Mr.  Pratt — Did  he  tell  you  what  conversation  had  taken  place 
between  himself  and  Mrs.  Hawes  on  that  subject  ? 

A.     He  reported  to  me  no  conversations,  but  then  I  understand — 

Mr.  Barnes — [Interrupting.]  I  object.  No  matter.  Don't  tiy  to 
answer  the  question.     I  want  an  opportunity  to  object  to  putting  that 

Mr.  Pratt — Did  he  state  to  you  whether  or  not  he  had  consulted 
Mrs.  Hawes  on  that  subject? 

A.     He  said  to  me  that  he  had. 

Q.  Did  he  state  whether  or  not  she  expressed  herself  satisfied  or 
pleased  with  the  provision  made  for  her  ? 

Mr.  Barnes — Wait  a  moment.     I  object  now  to  that  question. 

The  Court — [After  an  argument.]  Declarations  that  are  made  b^ 
Mr.  Hawes  in  his  transactions  are  admissible  testimon.^  ^^diak&\»  «s^x^- 
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body;  what  everybody  claims  under  him.    [After  further  aignn 
I  admit  the  question. 

[Here  the  Reporter  read  the  question  to  the  witness] :  '*  Did  he 
whether  or  not  ^e  had  expressed  herself  satisfied  or  pleased  wit 
provision  made  for  her  ? 

A.    He  stated  that  she  was  satisfied — that  she  acquiesced  in  i( 
was  still  broader  than  that — that  she  acquiesced  in  the  disposition  i 
he  proposed  to  make  of  his  property,  or  what  he  proposed  to  do; 
is,  the  arrangement  for  the  education  of  his  child  ana  the  dispa 
j  of  his  property  and  their  annuity,  and  the  annuity  for  her.    Mr.  £ 

!  told  me  that. 

Q.  Did  he  state  any  reason  she  had  assigned  for  preferrii 
annuity  ? 

A.    I  don't  know  that  he  stated  any  reason  she  had  assigned  i 
'  but  he  stated  to  me  the  reason  why  he  preferred  it. 

I  Q.     What  was  that  reason  ? 

!  A.    He  stated  that  she  did  not  know  anyi^ng  about  the  ma 

I  ment  of  property,  or  had  no  proper  conception  of  the  value  or  cc 

[  eration  of  money,  and  he  preferred  it  in  the  way  of  an  annuity  to 

I  ing  her  property. 

Q.  what  did  Mr.  Hawes  say  to  you  about  the  trusteeship  < 
son — in  connection  with  his  son — about  that  trusteeship  ? 

A.  He  said  that  he  wanted  me  to  take  this  money  and  inve 
and  keep  it  safely,  and  pay  the  expenses  of  the  education  of  hit 
and  one  of  his  nephews,  and  one  of  her  nephews.  His  three  boys 
to  go  on  and  be  educated  together.  He  explained  to  me  aboc 
arrangements  with  Professor  Evans,  and  wanted  me  to  see  that  cs 
out  to  the  letter. 

Q.    Did  he  assign  any  reason  for  desiring  you  to  accept  the  t 

A.     Yes;  he  stated  distinctly  that  he  had  selected  me  because  '. 
a  friend  of  his  of  long  standing,  and  also  a  friend  of  the  family  of 
standing — that  the  boy  was  attached  to  me;  that  he  spoke  of  me 
whilst  he  was  in  Europe. 

Q.  Did  he  state  to  you  what  leasons  or  any  reason  why  he  dc 
the  son  to  go  to  Europe  ? 

A.  He  spoke  of  his  haying — he  said  it  gave  him  a  splendid  o; 
tunity  for  an  education,  and  then  he  wanted  him  educated,  he 
away  from  the  influence  of  his  mother — from  under  the  influence 
control  of  his  mother;  that  the  boy  had  acquired  the  habit  of  px 
icating  and  did  not  seem  to  be  truthful — ^to  hold  truth  in  proper 
regard  as  he  thought  he  should. 

Q.  Did  he  state  any  other  respect  wherein  he  thought  she  wi 
competent,  or  not  qualified  to  educate  the  son  or  have  charge  of , 
Did  he  say  anything  about  her  being  too  indulgent  or  too  easy  ? 

A.  No;  I  don't  think  anything  of  that  sort  was  said;  mei^] 
was  fearful  of  her  infiuence  on  him  in  those  particulars — that  sh< 
not  enforce. 

Q.    Was  there  anything  said  about  her  seeing  her  son  ? 

A.  Yes;  I  asked  him  if  he  proposed  to  prevent  her  seeing  the 
He  said:  "  Not  at  all;  but  the  only  thing  I  want  is  that  the  boy  sfa 
not  be  under  her  control."  He  wanted  him  to  remain  with  Profi 
Evans,  and  educate  him.  He  had  no  objection  to  her  seeing  him, 
he  must  not  come  under  her  control. 

Q.  Did  he  inform  you  at  whose  suggestion  you  was  selectfl 
trustee? 
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A.  He  said  he  wanted  to  be  buried  there  in  a  substantial  vault — 
granite  vault — so  that  in  future  times,  when  this  University  which  he 
proposed  to  endow  was  established,  they  would  know  where  to  find  his 
body.  His  idea  was  that  it  would  be  placed  in  a  vestibule  of  the  Uni- 
versity when  it  was  in  operation. 

Mr.  Barnes — His  body  ? 

A.     His  body;  yes,  sir. 

Q.     Should  be  put  where  ? 

A.  In  the  walls  of  the  University  which  he  would  establish  on  that 
hill.     That  was  his  idea. 

Mr.  Pratt — What  did  you  say  to  him  on  that  subject.  How  did  he 
receive  it  ?    What  was  the  conversation  ? 

A.  He  then,  after  speaking  about  desiring  to  be  buried  there,  in- 
tending to  be  buried  there,  he  said  something  about  making  arrange- 
ments for  having  a  vault  there;  I  desired  to  change  the  conversation. 
He  said  there  was  no  necessity  for  that.  He  said:  " I  can  talk  on  this, 
why  not  as  well  as  any  other  conversation.  I  know  that  I — that  I  have 
got  to  die,  and  I  know  probably  I  shall  die  within  a  few  months  or 
years  at  farthest,  and  I  can  speak  of  this  as  well  as  any  other  matter 
or  fact."  Well,  I  told  him  I  thought  there  was  no  necessity  for  com- 
mencing to  build  a  vault;  that  the  usual  way  in  San  Francisco  was  to 
deposit  the  bodies  in  the  public  vault  in  the  cemetery,  and  they  re- 
mained there  as  long  as  there  was  any  necessity,  and  then  they  could  be 
taken  out  by  paying  so  much  money.  He  did  not  seem  to  be  satisfied 
with  that  idea,  and  there  the  conversation  dropped. 

Q.  Was  anything  said  about  posterity  on  his  future  fame  at  tiiat 
time  ? 

A.  I  don't  recollect  particularly,  at  that  time;  but  in  our  conversa- 
tion he  had  the  idea  that  the  institution  which  he  ^  was  to  endow  and 
'  establish,  would  hand  down  his — would  cause  his  name  to  be  remem- 
bered as  a  public  benefactor. 

Q.  What  was  his  manner  and  appearance  during  these  conversa- 
tions on  these  subjects  ? 

A.  It  was  perfectly  calm.  He  talked  about  everything  as  conect- 
edly  as  the  best  of  us  could  have  done. 

Q.     Now,  how  long  did  you  remain  there  on  that  visit  ? 

A.  I  think  I  remained  Saturday  and  Sunday,  and  came  up  on  Mon- 
day morning;  went  down  Saturday  afternoon  and  came  back  Monday 
morning. 

Q.  Did  you  have  frequent  and  repeated  conversations  with  him 
during  this  visit  ? 

A.     Well,  we  were  together  most  of  the  time  talking. 

Q.  When  did  your  next  interview  with  Mr.  Hawes  take  place  after 
you  returned  ? 

A.  I  think  after  I  came  down  this  time  he  gave  me  a  copy  of  the 
deed  of  endowment  of  the  Mont  Eagle  University,  which  he  requested 
me  to  have  put  in  type  and  proof-sheets  printed;  and  to  superintend 
the  printing  of  it;  that  he  would  be  down  the  following  Wednesday  or 
Thursday  to  examine  it.  I  will  state  in  my  first  conversation  with  him, 
he  seemed  to  go  back  to  the  idea  that  he  would  not  live  but  a  short 
time,  and  he  had  made  all  his  necessary  arrangements  preparatory  to 
his  death;  and  among  others,  he  spoke  of  the  arrangements  he  intend- 
ed to  make,  and  asked  me  to  assist  him  in  drawing  up  the  papers.  At 
this  time  he  gave  me  the  deed  of  endowment  and  asked  me  to  have  it 
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priated,  and  he  said:  "I  will  be  down  on  ench  a  day  and  then  wi 
get  a  number  of  witnesaes,"  and  it  aliould  be  executed  as  he ' 
edit. 

Q.    Did  be  come  down  ? 

A.  Tea,  I  got  it  in  shape  and  he  came  down.  He  went  01 
carefully  again,  and  he  made  such  changes  as  be  desired,  and  < 
ered  it  to  me  again  to  have  it  printed;  and  to  examine  the  proofs, 

Q,  How  many  days  were  you  occupied  in  preparing  and  pei 
ing  that  deed  of  endowment  after  he  came  here  7 

A.  I  think  I  came  down  on  the  eighth,  and  the  deed  was  «ie< 
on  the  seventeenth.  I  think  all  that  intermediate  space.  That: 
recollection,  though  I  could  not  awear  positively — -more  or  leaa. 

Q,     Were  you  with  him  every  day  during  that  time  ? 

A.  Pretty  much  every  day;  at  least  after  he  came  down, 
came  down,  I  suppose — I  brought  it  down  on  the  eighth.  He 
down,  perhaps,  on  the  following  Thursday,  and  from  that  day 
the  seventeenth,  almost  every  day  I  was  in  daily  communication 
him. 

Q.    Did  you  have  much  conversation  with  him  during  these  c 

A.     A  great  deal. 

Q.     On  any  other  subject  than  this  deed  of  endowment  ? 

A.  I  don't  remember  distinctly,  but  I  presume  I  had.  The 
cipal  thing  when  I  went  to  see  him  was  in  relation  to  this  deed  o: 
dowment.  ■ 

Q.     What  was  his  manner  and  appearance  ? 

A.  I  don't  recollect  distinctly,  except  the  things  we  vrere  ta 
about. 

Q.     \?hat  were  his  manner  and  appearance  during  these  di 

A.  It  was  perfectly  calm  when  we  were  talking  of  this  busl 
and  as  rational  as  anybody  could  be. 

Mr.  Baiuies — I  want  to  say  one  thing  here.  I  have  got  n 
weaiy  of  making  objections  and  taking  up  the  time  of  the  Cot 
defending  them.  I  am  at  a  loss  to  know  upon  what  principle  of  h 
question  of  evidence,  with  any  regard  to  the  decision  that  waa  ma 
this  yesterday.  If  this  course  of  examination  and  testimony  is  all 
to  go  in,  I  want  to  object  to  it  once  more.  It  seems  to  me  as  th 
we  waste  time  in  the  discussion  of  it.  The  witness  here  comes 
the  stand  and  gives  bis  opinion  of  Mr.  Hawes  appearing  rational 
aU  that. 

The  Court — I  think  that  is  an  improper  answer. 

Mr.  Barnes — I  dislike  to  be  taking  up  the  time  making  ai 
objections  here.  I  had  formed  an  idea  of  what  was  the  effect  o 
decision  of  the  Court  yesterday,  but  discover  that  I  am  mistaken 
I  have  abandoned  the  idea  of  holding  the  counsel  to  the  rule  at  1 
laid  down  in  that  case,  but  I  Jo  think  that  this  is  beyond  all   boi 

Tee  Court — Do  you  mean  to  strike  out  that  answer,  Kf  r.  Bamc 

Mr.  Barnes — Yes,  sir;  I  do.     That  is  what  I  got  up  for. 

The  Court — Well,  that  will  be  stricken  out.  [TheKeporterre' 
the  answer.] 

Mr.  Pratt — I  did  not  ask  his  manner  as  to  insanity,  but  as  1( 
manner  in  relation  to  these  subjects. 

The  Court — We  will  strike  out  that  part  of  the  answer,  Liot 
be  stricken  out. 

[The  Court  here  took  a  recess  until  two  o'clock,  afternoon.] 
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AFTERNOON. 

"Washington  Bartlett,  recalled  by  the  Executor  for  further  Examin- 
ation by  Mr.  Pratt — Q.  I  will  ask  you  if  Mrs.  Hawes  was  present 
during  the  conversation  between  you  and  Mr.  Hawes,  at  Kedwood,  in 
regard  to  the  annuity  or  the  deed  of  foundation  ? 

A.  It  was  referred  to  thab  evening  after  I  told  Mr.  Hawes  I  would 
accept  the  position  as  trustee,  in  the  parlor  and  at  dinner. 

Q*     Was  Mrs.  Hawes  present  ? 

A.     Mrs.  Hawes  was  present.     I  think  she  referred  to  it  once. 

Q.  Did  you  observe  any  change  in  the  manner  or  appearance  of 
Mr.  Hawes,  when  she  came  in  or  when  she  was  referring  to  any  connec- 
tion with  the  business. 

A.     I  did  not. 

Q.  When  you  left  the  stand  before  talking  about  the  preparation 
of  the  first  deed  of  foundation,  and  the  time  spent,  etc.,  you  had  said 
you  were  there  every  day  for  several  days;  did  you  have  general  con- 
versation with  Mr.  Hawes  on  those  subjects  during  those  interviews  ? 

A.  Yes,  and  transacted  several  other  businesses  with  him,  business 
connected  with  the  trust,  and  if  there  was  anything  else  to  be  done  he 
wanted  me  to  do,  I  did  it  for  him. 

Q.  Were  any  allusions  made  in  those  interviews,  to  his  wife  and 
family  ? 

A.  I  don't  recollect  distinctly  that  there  were.  .1  recollect  Mr. 
Hawes  making  a  remark  to  me,  relative  to  his  wife;  but  whether  it  was 
made  then  or  before,  in  the  first  conversation,  I  cannot  fix  it.  We  had 
some  talk  about  the  provision  he  was  to  make  for  his  wife. 

Q.     When  was  that  first  deed  of  foundation  executed? 

A.  I  think  the  first  deed  of  foundation  was  executed  on  the  17th 
of  August,  1870. 

Q.  Did  you  receive  any  note  or  communication  from  Mr.  Hawes, 
on  that  day  ? 

A.  I  did.  I  have  a  note  from  him  on  that  date,  dated  on  that 
day,  the  17th,  and  from  other  circumstances  which  I  recollect,  that 
was  the  day  on  which  the  deed  was  executed.  [Here  the  witness  hands 
the  paper  to  Mr.  Pratt.] 

Mk.  Pratt— Q.     Is  that  it  ? 

A.     That  is  it. 

Mr.  Pratt— [Reads]  "1300  Folsom  street,  August  l7th.  Dear 
Sir: — Please  have  three  copies  printed  on  parchment  with  the  blanks, 
just  as  they  are,  and  have  a  comma  put  in  the  fourth  paragraph  of  the 
condition,  second  line,  next  after  the  word  *  parks,*  so  that  the  words 
'and  other  common  grounds,  if  need  be,'  will  stand  between  the  commas. 
Appoint  your  time,  and  come  out  this  afternoon  or  evening,  with  the 
subscribing  witnesses,  five,  to  execute  the  paper,  etc."  [Mr.  Pratt 
reads  the  letter.] 

Q.     About  what  time  on  that  day,  was  that  deed  executed  ? 

A.  I  think  the  appointment  was  four  o'clock,  but  it  was  a  little 
after  that  before  the  witnesses  got  there,  and  the  deed  was  actually  exe- 
cuted. 

Q.     Where  was  Mrs.  Hawes  then  living  ? 

A.     She  was  living  at  Redwood  City,  or  went  there  on  Monday. 

Q.     Did  you  receive  any  telegram  from  her  on  that  day  ? 

A.     I  did. 

Q.     Where  is  it  ? 
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A.  I  don't  know  where  it  is.  I  have  not  been  able  to  find  it;  I 
did  not  preserve  it. 

Q.     What  was  its  purport  ? 

Mr.  Barnes — I  object. 

The  Court — "What  is  the  object  of  the  testimony,  Mr.  Pratt? 

Mr.  Pratt — To  show  in  the  first  place,  that  Mrs.  Hawes,  althoogli 
living  at  Redwood,  by  some  means  knew  exactly  wbat  was  transpiiifig 
all  of  the  time. 

The  Court — Is  that  the  same  telegram  sent  by  her  to  Mr.  Bartlett 
to  come  up;  is  that  connected  with  that  same  transaction  ? 

Mr.  Pratt — It  is  connected  with  the  same  transaction  and  the 
meeting  at  the  Lick  House.  This  is  for  two  purposes;  first,  of  throw- 
ing further  light  upon  the  meeting  at  the  Lick  House ;  and  second,  to 
show  that  she  had  perfect  knowledge  of  everything-  that  was  transpi^ 
ing,  and  theieby  supporting  the  opinion  that  Mr.  Hawes  thought  she 
had  spies  to  watch  him,  which  annoyed  and  irritated  bitn  Yery  much. 

The  Court — What  is  the  ground  of  the  objection  ? 

Mr.  Barnes — That  it  is  irrelevant,  immaterial,  and  not  the  best  eri- 
dence. 

The  Court — He  says  he  has  lost  the  telegram. 

Mr.  Barn'es — No;  he  said  he  don't  know  where  it  is. 

The  "WnxEss — I  did  not  preserve  it. 

The  Court — Can  you  get  hold  of  it  ? 

The  Witness — I  have  no  idea;  I  did  not  think  anything'  of  it  at  the 
time. 

Mr.  Barnes — The  telegraph  office  keeps  copies  of  all  despatches. 

The  Court — That  would  be  the  best  evidence. 

Mr.  Pratt — I  will  ask  this  question  then :  "Who  first  sug-gested  the 
meeting  between  Mrs.  Hawes  and  yourself  at  the  Lick  House  ? 

A.     IVIrs.  Hawes. 

Q.     How  ? 

A.     By  telegram  directed  to  me. 

Mr.  Barnes — I  move  to  strike  that  out. 

Mr.  Pratt — Had  you  prior  to  that  time — 

The  Court — [Interrupting.]  Wait  a  moment.  I  suppose  the  bert 
evidence  of  that  telegram  would  be  the  telegram  itself. 

Mr.  Pratt — The  best  evidence  of  the  manner  of  tbe  meeting  ? 

The  Court — What  it  contained. 

Mr.  Pratt — I  did  not  ask  the  contents  of  the  teleg^ram. 

The  Court — It  is  necessarily  involved  in  the  question  propounded. 
An  arrangement  is  made  for  a  meeting,  by  telegram,  and  tbe  contents 
of  the  telegram  must  contain  something  about  it. 

Mr.  Pratt — I  merely  desire  to  show  that  she  telegitiphed  him  in 
relation  to  this  subject  generally;  that  is  all. 

Q.     Did  you  meet  her  at  the  Lick  House  as  requested  ? 

A.     I  did. 

Q.     And  what  day  was  that,  or  night  ? 

A.     It  was  the  evening  of  the  seventeenth  of  August. 

Q.  What  was  the  subject  of  the  conversation  between  yourself  uA 
Mrs.  Hawes  at  the  Lick  House  ? 

Mr.  Barnes — I  object.     Counsel  has  already  examined  Mrs.  Haifes 
on  that  whole  subject,  and  got  his  answer  from  her;  and  even  if  heha^ 
not,  it  would  be  immaterial  and  irrelevant. 
j^  Ji^  Mr.  Pratt — I  suppose  I  can  prove  it  by  another  witness  or  call  an- 

'"■^  "  other  witness  to  the  same  point,  if  I  have  examined  one. 
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A.     I  don't  think  he  did. 

Q.     Did  any  one  ? 

A.     Yes,  sir. 

Q.     Who  ? 

Mr.  Barnes — I  object,  now.     That  is  hearsay,  certainly. 

The  Court — This  comes  under  the  objection  I  have  sustained  as 
hearsay  testimony. 

Mb.  Pratt — Did  he  tell  you  now  you  came  to  be  selected  as 
trustee  ? 

Mr.  Barnes — He  has  already  stated. 

Mr.  Pratt — He  has  not  answered  the  question,  I  don't  think. 

Mr.  Baldwin — He  said  he  did  not  tell  him. 

The  Witness — No,  I  did  not.  I  said  he  said  he  had  selected  me 
because  I  was  an  old  friend  of  the  family,  and  the  boy  had  spoken  of 
me  while  he  was  absent  in  Europe. 

Mr.  Pratt — Did  he  give  any  reason  for  selecting  you  ?    Did    he 
say  anything  about  its  being  agreeable  or  otherwise  to  Mrs.  Hawes  ? 

A.     He  stated —  he  gave  me  to  understand — 

Mr.  Barnes — [Interrupting] — Hold  on.     State  what  he  said. 

The  WriNEss — I  have  no  recollection  of  the  exact  words  used,  but 
certainly  the  impression  on  my  mind  was — 

Mr.  Barnes — [InteiTupting] — Nevermind;  I  don't  want  the  impres- 
sion on  your  mind. 

Mr.  Pratt — If  the  Court  please,  if  he  don't  recollect  the  precise 
language,  we  have  the  right  to  know  what  impression  the  language 
left  on  his  mind. 

Mr.  Barnes — Let  him  give  the  language  or  the  substance  of  it. 

The  Witness — The  substance  of  it  was  that  Mrs.  Hawes  acquiesced 
in  that. 

Mr.  Pratt — What  were  the  relations  between  Mr.  and  Mrs.  Hawes 
at  that  time  ? 

A.     They  seemed  to  be  friendly,  entirely  so,  at  the  time. 

Q  To  what  extent  ?  How  as  compared  with  their  ordinary  rela- 
tions ? 

A.  Well,  I  think  they  appeared  to  me  on  better  terms  than  I  had 
seen  them  before. 

Q.  Did  he  inform  you  why  he  had  selected  Professor  Evans  to 
take  charge  of  his  son  ? 

A.  Yes,  sir;  that  Professor  Evans  was  a  man  of  great  learning — 
had  been  recommended  to  him  by  the  president  of  the  same  college — 
I  forget  which — a  man  of  high  social  position — a  man  who  had  been 
connected  with  the  college  as  a  Professor,  whom  he  had  generally  con- 
sidered as  one  of  the  first  men  of  the  country. 

Q.  What  response  did  you  make  to  his  proposal,  to  make  you  a 
trustee  ? 

A.  I  told  him  that  I  should  not,  under  any  circumstances,  think 
of  accepting  the  position,  if  there  was  going  to  be  any  controversy 
about  it.  I  saw  from  what  he  told  me,  that  it  contemplated  sending 
the  child  out  of  the  country  for  about  five  years,  and  to  put  it  under 
the  control  of  other  parties.  I  said  if  there  is  going  to  be  any  contro- 
versy about  this,  Mr.  Hawes,  I  shall  not  accept  it.  I  have  no  children 
of  my  own,  and  I  should  think  I  would  be  very  foolish  to  get  myself 
into  hot  water  by  the  children  of  other  persons.  He  said  there  would 
be  no  controversy  about  it,  and  went  on  to  tell  me — 
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Q.  [Interrupting.]  Well,  what  reason  did  he  assign,  or  why  did 
he  say  there  would  not  be  any  controversy  ? 

A.  That  Mi*s.  Hawes  had  acquiesced  in  this  with  the  ofifer — ^wliat 
he  proposed  to  do — stated  he  had  made  up  his  mind  as  to  what  be  in- 
tended to  do,  what  disposition  to  make  of  his  property,  and  what 
arrangement  he  intended  to  make  prior  to  his  death,  and  that  Mis. 
Hawes  had  acquiesced  in  them,  and  that  there  'would  be  no  contro- 
versy at  all;  and  he  assured  me  of  this  i)08itively. 

Q.  Did  you  say  anything  to  him  about  having  an  interview  with 
Mrs.  Hawes  yourself  on  this  subject,  before  vou  would  accept  the 
trust? 

A.     He  told  me  I  must  see  Mrs.  Hawes  about  it. 

Q.     Did  you  talk  with  Mrs.  Hawes  about  it  ? 

A.     I  did. 

Mb.  Barnes — Wait  a  moment.  I  move  to  strike  that  out.  They 
dodge  the  answer  into  the  question  so  quick,  that  it  would  take  an 
electric  machine  to  get  between  them. 

Mr.  Pratt — The  witness  merely  says  she  talked  with  him  on  that 
subject  of  the  trusteeship.  Now  I  propose  to  ask  what  Mrs.  Haves 
said  on  that  subject. 

The  Court — I  suppose  you  object. 

Mr.  Barnes — Yes,  sir. 

The  Court — I  don't  see  any  use  in  striking  out  the  balance.  He 
said  at  the  conversation  with  Mra.  Hawes — 

Mr.  Barnes     [Intemipting.]     Well,  I  will  leave  it  there. 

The  Court — That  is  the  same  question  I  have  ruled  on  once  or 
twice — the  same  ruling. 

Mr.  Pratt — If  the  Court  please,  this  question  has  no  reference  to 
any  disposition  of  i)roperty  at  all,  with  his  will  or  foundation  deed.  It 
is  merely  to  show  the  circumstances  and  facts  upon  which  Mr.  Hawes 
was  actuated.     He  had  conversed  with  Mrs.  Hawes — 

The  Court — [luteiTuptiug.]  That  is  exactly  the  same  question, 
that  which  disposes  of  the  custody  of  the  child,  is  just  as  important  as 
the  right  of  property. 

Mr.  Piutt — The  reporter  will  note  an  exception  to  the  ruling  of  the 
Court. 

The  Court — I  do  not  care  to  cut  off  discussion  on  these  mattezs, 
but  we  are  getting  along  a  little  slowly  this  morning.  It  is  the  same 
question,  the  same  ruling  and  the  same  exception. 

Mr.  Pratt — Do  I  understand  the  Court  we  will  not  be  permitted  to 
show  now  that  IMr.  Hawes  requested  Mr.  Bartlett  to  accept  that  trust- 
eeship ? 

The  Court — Yes,  sir. 

Mr.  Pratt — That  ruling  excludes  the  whole  of  our  conversation — 
all  about  it. 

The  Court — Yes,  sir. 

Mr.  Pratt — Did  you,  after  talking  with  Mrs.  Hawes,  have  a  fxuther 
conversation  with  ]Vlr.  Hawes  on  this  subject  ? 

A.     I  did. 

Q.     What  was  that  conversation  ? 

A.     I  told  him  that  I  would  accept. 

Q.  Did  you  state  to  Mrs.  Hawes,  in  your  conversation  with  her 
whe^er  you  would  accept  or  not  ?  • 

Mb.  Barnes — Hold  on;  I  object. 

Thb  Court — The  objection  is  sustained. 
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Mb.  Pratt — What  was  the  arrangement  between  you  and  Mr. 
Hawes,  in  regard  to  that  deed  of  trust,  when  you  came  away  ? 

A.  He  said  to  me,  '*  I  will  be  up  on  the  first  of  August  to  execute 
it — to  make  it  out." 

Q.     Did  he  do  so  ? 

A.  He  came  up — I  don't  think  I  saw  him  again  until  then.  He 
came  into  my  office  and  executed  it,  and  delivered  it  to  me,  with  the 
amount  of  money  and  other  securities. 

Q.     What  day  of  the  week  ? 

A.     The  first,  I  think;  Monday. 

Q.     Have  you  that  deed  of  trust  ? 

A.     I  have. 

Q.     Were  any  other  papers  delivered  with  it  ? 

A.  Yes,  sir;  there  was  a  mortgage,  and  city  bonds;  transfer 
mortgage,  and  also  a  letter  in  the  nature  of  a  contract  with  Professor 
Evans,  of  which  there  were  three  copies.  He  left  ihem  with  me  and 
asked  me  to  present  them  to  Professor  Evans,  with  instructions  to  sign 
them  and  return  two  copies  and  keep  one. 

Mr.  Pratt — [Handing  witness  papers.]    Are  these  the  papers? 

A.  [Examining  papers.]  Here  is  Mr.  Hawes  letter  creating  the 
trust. 

Mr.  Barnes — I  object  to  that  as  irrelevant  and  immaterial,  and  not 
evidence  in  reply — not  evidence  in  rebuttal. 

Mr.  Pratt — If  the  Court  please,  I  propose  to  read  this  deed  of 
trust  in  evidence.  The  counsel  on  the  other  side  admits  the  signature 
of  Mr.  Hawes,  his  handwriting,  but  objects  on  the  ground  that  it  is 
irrelevant  and  not  in  response  to  any  testimony  of  theirs  in  the  case, 
if  it  is  shown  simply  that  it  was  made  and  endorsed  properly  at  that 
time  in  his  handwriting. 

Mr  .  Barnes — In  what  ? 

Mr.  Pratt — In  the  subject  matter. 

Mb.  Bates — That  is  not  his  hand-writing. 

Mr.  Barnes — The  signature  is  acknowledged . 

Mr.  Pratt — It  is  an  instrument  made  by  Mr.  Hawes,  at  that  time, 
and  the  subject  matter  they  have  exhausted  in  a  great  many  hours,  and 
in  fact  a  good  many  days,  of  testimony. 

Mb.  Barnes — If  that  paper  tends  to  disprove  anytlKng  we  have 
proven  I  have  nothing  to  say;  but  it  don't. 

Mr.  Pratt — It  tends  to  show  the  condition  of  the  decedent's  mind 
at  that  time . 

Mr.  Barnes — That  is  not  evidence  in  rebuttal;  that  is  testimony- 
in-chief.  If  he  has  gob' any  fact  tending  to  show  the  deceased's  mind, 
as  to  whether  it  was  sane  or  insane,  I  suppose  it  is  proper  for  him  to 
put  it  in  in  the  first  case .  If  he  had  any  evidence  at  all,  oral  or 
written,  by  these  persons,  or  any  other  persons,  that  was  the  time  for 
him  to  put  il;  in .  Not  having  done  it,  now  he  is  limited  to  evidence 
in  rebuttal,  or  reply.  That  is  the  object  of  it,  to  show  the  general 
state  of  the  decedent's  mind.     There  was  a  proper  time  for  it. 

Mr.  Pratt — If  the  Court  please,  the  effect  of  this — 

The  Court  (interrupting)---I  will  allow  that  to  go  in .  I  overrule 
the  objection . 

Mr.  Pratt — (Reads  the  letter  marked  "  Prof.  Evans' Exhibit  A.") 

Mp.  Barnes  (Interrupting) — What* date? 

Mr.  Pratt— Only  1870. 

Mb.  Barnes — What  date  ? 


484  THE  HAWES'  WILL  CASE. 

Mr.  Pratt — I  have  not  come  to  any  yet,  when  I  do  I  irill  read  it. 
It  mav  be  the  habit  of  the  counsel  on  the  other  side  to  mis-read  either 
authorities  or  documents  which  he  reads  in  testimony,  but  I  have  never 
yet  resorted  to  that  practice,  and  I  do  not  propose  to  be  badgered  into 
it  by  the  counsel  on  the  other  side.  He  may  x)ettifog^  if  he  pleases, but 
I  do  not  intend  to  do  it . 

Mr.  Barnes — Nobody  else  can  say  that  for  you. 

Mr.  Pratt — (Concludes  the  reading  of  **Prof .  Cvans*  £zhibit  A.") 

Q.  Did  Mr.  Hawes  ever  give  you  any  further  instructions  in  re- 
gard to  this  trust — any  written  instructions  I  mean  ? 

A.  No,  no  written  instructions.  He  gave  me  a  letter  admitting 
Horace  Martin  to  the  benelits  of  the  trust,  to  a  limited  extent. 

Q.     Have  you  that  letter  ? 

A.     I  have  it.     Here  it  is.     [Hands  the  letter  to  Mr.  Pratt.] 

Mr.  Baknes — This  goes  in  under  the  same  objection,  1  suppose. 

Mr.  Pratt — [After  examining,  reads  the  letter,  'which  is  marked 
Exhibit  '*  B."|  Q.  You  spoke  about  a  contract,  or  letter  of  contract, 
between  Mr.  Hawes  and  Professor  Evans  there  at  the  same  time;  luiTe 
you  that  ? 

A.  Yes,  sir;  here  it  is.  This  is  it.  [Hands  letter  to  Mr.  Pratt, 
which  is  marked  Exhibit  C] 

Mr.  Barnes — The  same  objection. 

The  Court — The  same  ruling. 

Mr.  Pratt — [Reads  Exhibit  C.]  Q.  Were  there  any  other  papers 
given  to  you  by  Mr.  Hawes  in  connection  with  those  transactions  ? 

A.  There  was  the  mortgage  referred  to,  and  the  city  bonds;  transfer 
of  mortgage  to  me. 

Q.     When  and  where  were  those  papers  offered  to  you  ? 

A.     At  my  office  in  the  city  of  San  Francisco. 

Q.     At  what  time  ? 

A.     On  the  first  day  of  August,  1870. 

Q.     When  did  you  next  see  Mr.  Hawes  ? 

A.     I  think  I  next  saw  Mr.  Hawes  at  his  farm,  at  Redwood. 

Q.     What  was  the  occasion  of  your  going  there  then  ? 

A.  I  don't  remember  now  distinctly  what  was  my  motive,  or 
whether  he  telegraphed  for  me,  or  I  merely  went  down  to  see  him. 

Q.     How  U)ng  after  the  first  of  August  was  this  ? 

A.  I  think  it  was  about — I  went  down  on  Saturday  and  came  back 
the  following  Monday;  that  is  my  recollection  of  it. 

Q.  These  papers  were  delivered,  then,  on  Monday,  the  first  of 
August  ? 

A.     Yes,  sir. 

Q.*    The  following  Saturday  you  went  down  there? 

A.     I  think  so. 

Q.     Did  you  have  any  interview  with  Mr.  Hawes  on  this  visit? 

A.     Yos,  sir. 

Q.     What  occurred  ? 

A.  He  went  over  again  more  particularly  in  reference  to  the  dis- 
position whi(.'h  he  proposed  to  make  of  his  property,  and  bow  he  in- 
tended to  fix  his  aftairs,  etc.  Then,  on  Sunday,  we  took  a  carriage 
and  rode  out  on  to  a  hill  there  which  he  showed  me,  and  stated  there 
was  where  he  wished  to  be  buried. 

Q.     What  was  the  conversation  on  that  subject? 

A.     Well,  he  said  he  wished  to  be  buried  there. 

Q.     Did  he  assign  any  reason  for  it  ? 
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The  Court — Was  Mrs.  Hawes  there? 

Mr.  Pratt — Yes,  sir.  All  of  it  is  a  part  of  the  same  general  trans- 
action— **row,"  as  they  call  it — as  Mrs.  Hawes  designated  it.  I  pro- 
pose also  to  show  that  Mrs.  Hawes  then  told  Mr.  Bartlett — 

Mr.  Barnes — Never  mind  now.  I  object  to  you  stating  evi- 
dence. If  there  was  any  conversation  had  with  Mrs.  Hawes  while 
Mr.  Hawes  was  present,  give  it.  If  there  was  not,  I  object  to 
its  being  testified  to,  or  rather  your  telling  it.  Suppose  the  conversa- 
tion with  Mrs.  Hawes  was  while  the  others  were  quarreling  on  the 
very  same  matter — on  the  same  subject  matter,  and  two  minutes  before 
— thirty  seconds  before,  they  were  moving  and  talking,  and  that  she 
got  up  and  went  into  the  room  a  part  of  the  time  with  them  and  a 
part  of  the  time  was  not. 

The  Court — All  that  conversation  in  the  presence  of  Mrs.  Hawes 
that  he  heard  or  could  have  heard  ordinarily  can  be  given.  The  other 
I  rule  out. 

Mr.  Pratt — ^What  was  the  conversation,  then,  which  took  place  in 
the  presence  and  hearing  of  Mrs.  Hawes  ? 

A.  Mrs.  Hawes  came  out  and  said  that  she  had  taken  the  grain, 
as  I  understand  it — taken  the  grain  herself.  She  was  held  responsible 
for  the  deficiency  in  the  amount  of  grain. 

Q.  Well,  what  did  she  say  was  going  to  come  of  it — or  what  did 
come  of  it — what  was  the  consequence  ? 

A.     I  don't  recollect  what  she  said. 

Q.     Do  you  recollect  how  Mr.  Livingstone  came  to  be  there  ? 

A.     She  told  him — 

Mr.  Barnes — [Interrupting.]     Never  mind  what  she  told  him. 

Mr.  Pratt — Was  anything  said  at  that  time  about  having  the  par- 
ties arrested-^aving  anybody  arrested  for  stealing  grain  ? 

Mr.  Bates — I  should  like  the  gentleman  to  state  what  they  said;  to 
give  their  conversation  so  far  as  he  can  remember. 

Mr.  Pratt — State  what  was  said  then  upon  the  subject  of  having 
anybody  arrested. 

A.  I  don't  recollect  myself  whether  I  heard  Mr.  Hawes  say  he  was 
going  to  have  anybody  arrested.  But  that  was  the  understanding,  that 
he  had  made  the  threat  to  have  Mr.  Livingstone  arrested  if  be  did  not 
produce  the  grain.  That  was  what  I  understood  to  be  the  threat  which 
he  made. 

Q.  Did  Mr.  Hawes  ask  you  at  that  time  to  see  Mrs.  Hawes  and 
endeavor  to  make  some  arrangement  between  her  and  him  ? 

A.  In  relation  to  this  discussion  about  the  grain,  I  cannot  fix  or 
swear  positively;  I  rely  upon  that  paper  there  to  fix  that  time  as  much 
as  anything  else.  But  I  was  present  when  the  quarrel  went  on,  as  I 
have  stated,  but  whether  it  was  earlier,  or  on  the  21st  or  22d,  as  I  have 
supposed  it  was,  I  am  not  absolutely  certain. 

Q.     Was  it  at  the  same  time  you  delivered  that  paper  ? 

A.  It  was  the  day  before  I  delivered  that  paper.  There  had  been 
a  quarrel,  and  I  think  it  was  this  one;  and  Mr.  Hawes,  after  he  retired, 
went  to  his  room  and  sent  for  me,  and  I  went  in  there  and  found  him 
considerably  excited  and  mad,  and  he  made  some  sweeping  assertions 
of  his  wife,  denounced  his  wife  in  a  very  rude,  rough  manner,  and 
wanted  me,  I  think  he  said,  to  get  her  out  of  the  house;  that  she  was 
not  fit  to  be  in  any  decent  man's  house.  I  said  to  Mr.  Hawes  immedi- 
ately, as  I  could  put  in  a  word,  **  Mr.  Hawes,  I  wish  you  to  distinctly 
understand  that  I  will  not  be  brought  into  any  trouble  between  you 
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and  your  wife.  I  shall  have  nothing — ^I  will  not  take  sides  with  either 
of  you,  and  will  not  have  anything  at  all  to  do  with  it.  If  I  belieied 
Mrs.  Hawes  to  be  " — he  had  said  something — 

Mb.  B\knes — State  what  he  said. 

A.  Well,  I  think  he  made  use  of  a  very  roug'h  expression,  thongii 
I  don't  recollect  what  it  was.  I  think  it  was  a  very  rou^h  expression 
about  her  chastitv. 

Q.     Give  the  substance  of  it  ? 

A.     That  she  was  unfaithful. 

Q.  Give  us  the  substance  of  what  she  said,  Mr.  Pratt,  if  yon  can 
remember  it  ? 

A.  I  can't  remember  it — that  she  was  not  a  virtuous  woman.  I 
don't  recollect  tlie  word  he  used,  but  that  was  the  idea  conveyed  to  mj 
mind,  but  my  impression  is  it  was  a  pretty  rough  tliingf. 

Q.     Did  he  use  any  oaths  ? 

A.     I  don't  recollect  that  he  was  in  the  habit  of  swearing. 

Q.     That  is  not  what  I  asked  you  ? 

A.  I  don't  think  he  did.  I  said  to  him  that  I  would  not  take  part, 
and  that  I  believed  Mrs.  Hawes — I  had  seen  a  great  deal  of  her — was 
a  virtuous  and  good  woman — and  something  else — he  made  some  other 
assertions  which  I  answered,  and  then  I  concluded  by  saying  anv  way 
— I  said  further  that  I  considered  his  passion  against  Mrs.  Hawes  on 
the  occasion  was  entirely  unreasonable,  and  after  all  that  he  had  said 
had  been  done  that  I  thought  Mrs.  Hawes  was  really  attached  to 
him. 

Mr.  Bates — Now,  what  response  did  Mr.  Hawes  make  to  that? 

A.  In  a  sneering  manner,  says  he:  **I  thought  that  you  were  a 
better  judge  of  people,"  and  then  he  remained  quiet  for  some  time, 
and  then  commenced  in  a  very  calm  way  and  went  on  to  tell  me  of  his 
grievances. 

Q.     What  were  they  ?    What  did  he  say  ? 

A.     He  said  a  good  many  things.     I  don't  recollect  them  all. 

Q.     Did  he  say  anything  about  stealing  or  lying  ? 

A.  Yes;  he  did.  She  had  stolen  his  property,  and  was  in  league 
with  thieves,  and  she  had  told  him  lies  and  had  taug-ht  her  children 
to  lie,  I  believe — rather  to  deceive  him.  He  did  not  use  the  word 
''lie." 

Q.  Did  he  tell  you  what  property  was  stolen,  and  what  she  had 
lied  about  ? 

A.     No;  I  don't  know  if  he  did.     I  did  not  understand — 

Ma.  Barnes — [Interrupting.]     Never  mind  what  you  understand. 

Mr.  Pratt — Did  he  request  you  to  see  Mrs.  Hawes  and  have  anj 
conversation  with  her? 

A.  Yes,  he  said  also — the  last  part  of  his  conversation,  I  under- 
stood him  to  abandon  tlie  idea  of  charging  her  with  want  of  virtue. 
He  said  simply  in  that  connection,  that  she  had  shown  him  love  letters, 
which  were  written  to  her  by,  as  he  expressed  it,  **  officers  and  other 
fast  people;"  I  think  he  said  previous  to  their  marriage.  I  did  not 
understand  him  then  to  charge  her  with  the  want  of  chastity.  Then 
he  requested  me  to  make  some  arrangements  with  her — even  to  half 
the  extent  of  his  fortune,  to  get  her  away  from  him,  and  that  he  might, 
as  he  said,  die  in  peace.  I  saw  he  was  laboring  under  a  g-uod  deal  of 
excitement,  and  there  was  no  chance  to  talk  with  him,  or  reason  with 
him,  and  I  said  to  him,  **  Go  to  sleep,  and  get  a  nap,  and  I  will  see 
what  can  be  done  in  the  morning. 
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Q.  When  you  remoDstrated  with  him,  and  said  his  objection 
against  her  was  unfounded,  how  did  he  receive  that — how  treat  it  ? 

A.  Well,  his  reply  to  me,  you  know,  was,  or  seemed  to  be  in  a 
sneering  way,  in  reference  to  whatever  I  had  said  to  him.  He  said  he 
thought  I  knew  people  better,  or  was  a  better  judge  of  people. 

Q.     Did  his  passion  continue,  or  did  he  talk  calmly  ? 

A.  The  last  part  of  his  conversation,  when  he  commenced  to  say 
these  things  to  me,  it  was  done  in  the  firmer  calm  sort  of  way  and  con- 
nected manner.  But  it  had  been  passionate  and  somewhat  disjointed 
before.  Then  when  I  said  that  to  him,  he  went  on  as  if  to  convince 
me  that  his  feeling  of  passion  was  not  unreasonable.  That  was  the 
impression  made  on  my  mind. 

Q.  Well,  you  say  then,  that  you  waited  until  the  next  morning; 
state  what  occurred  the  next  morning. 

A.  The  next  morning  I  went  to  see  Mrs.  Hawes,  and  had  a  talk 
with  her.  • 

Q.     Did  you  see  Mr.  Hawes,  before  you  had  a  talk  with  her  ? 

A.  I  don't  recollect;  I  think  I  did  have  a — he  reminded  me  of  my 
promise,  or  at  least  expected  it.  Afterward  I  saw  her,  and  had  a  talk 
with  her. 

Mr.  Pratt — If  the  Court  please,  this  conversation  between  Mr, 
Bartlett  and  Mrs.  Hawes,  was  at  the  request  of  Mr.  Hawes.  He  was 
acting  as  messenger  between  them,  and  I  apprehend  it  stands  in  the 
same  position  as  if  the  two  had  been  together,  and  we  are  entitled  to 
put  it  in  the  testimony — the  overtures  on  the  part  of  one,  made  and 
received  in  a  certain  way,  by  the  other  one. 

Mr.  Barnes — I  object  to  it. 

The  Court—  I  rule  it  out.     The  same  ruling  as  before, 

Mr.  Pratt — The  Reporter  will  note  an  exception. 

Q.  Did  you  see  Mrs.  Hawes  and  converse  with  her  on  those  sub- 
jects ? 

A.     I  saw  her  and  had  a  very  long  conversation  with  her  about  it. 

Q.  Did  you  after  that  report  to  Mr.  Hawes  what  had  occurred  be- 
tween you  and  Mrs.  Hawes,  and  have  a  conversation  with  him  ? 

A.     I  did. 

Q.     What  was  this  conversation  with  Mr.  Hawes  ? 

Mr.  Barnes — Now,  I  object  to  so  much  of  that  conversation  as  re- 
lates to  what  he  told  Mr.  Hawes.     That  is  objectionable. 

The  Court — That  is  the  same  question  I  ruled  out  this  morning, 
Mr.  Barnes;  the  same  ruling,  as  to  what  Mr.  Hawes  said, 

Mr.  Barnes — I  don't  object  to  what  Mrs.  Hawes  said,  at  all;  but 
the  counsel  failing  to  get  what  he  wishes  in  any  other  way,  now  turns 
around  and  asks  him  to  state  what  he  told  Mr.  Hawes,  and  what  Mrs. 
Hawes  said.     That  is  equally  incompetent. 

Mr.  Pratt — It  is  not  for  the  purpose  of  proving  what  he  said.  It 
is  what  this  conversation  was  between  Mr.  Hawes  and  Mr.  Bartlett. 

The  Court-t-I  think  that  is  competent. 

Mr.  Pratt — You  may  now  state  what  this  conversation  was  between 
Mr.  Hawes  and  yourself. 

A.  Well,  I  stated  to  Mr.  Hawes  that  Mrs.  Hawes  would  go  and 
live  somewhere  else;  that  is  the  purport  of  it;  of  course,  I  don't 
pretend  to  give  the  language — if  he  would  allow  her  one  hundred  and 
fifty  dollars  per  month. 

Q.     Well,  what  was  the  result  ? 

Mr.  Bates — State  what  took  place. 
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A.  Well,  he  got  in  a  passion  and  said  that  she  should  not  dictate 
terms  to  him — that  he  had  the  right  to  say  where  his  wife  should  W, 
that  he  was  her  husband,  and  that  she  had  to  live  where  he  said;  that 
if  she  wanted  to  live  in  Redwood,  why  she  should  do  it,  and  that  k 
would  go  to  the  city ;  or  that  he  would  stay  in  Ked wood  and  that  sb 
should  go  to  the  city. 

Mr.  Pratt — Q.  Well,  did  he  give  her  the  amount  which  she 
wanted  ? 

A.  No;  he  did  not  say  anything  about  the  amount.  And  then  he 
sat  down  and  wTote  this  communication — I  suppose  it  is  the  same— 
and  told  me  to  give  her  that.  I  felt  a  good  deal  disgusted  with  the 
whole  matter,  and  I  just  came  out  and  handed  Airs.  Hawes  the  paper, 
and  bid  her  good-bye  and  left.  I  went  to  Redwood  City  and  remained 
there  until  the  cars  came  along,  and  went  home. 

Mr.  Phatt — If  the  Court  please,  I  want  to  ^sk  the  witness  this 
question.  I  asked  Mrs.  Hawes  the  other  day,  I  bQlieve,  if  when  Mr. 
Hawes  asked  her  about  the  grain,  she  ever  denied  having  taken  ii. 
Now,  I  propose  to  ask  Mr.  Bartlett  whether  Mrs.  Hawes  told  him  on 
this  occasion  in  this  conversation  that  when  Mr.  Hawes  discovered  it 
and  had  questioned  her  to  know  where  it  was,  she  had  told  him  it  v»a 
all  in  the  barn.  I  would  like  to  ask  him  whether  Mrs.  Hawes  said  that 
to  him  or  not. 

Mr.  Baunks — I  object.  The  witness  has  already  stated  his  under- 
standing about  that,  that  when  Mr.  Hawes  was  talking*  with  ^Ir.  Lt- 
ingstone  about  it,  and  told  him  he  would  have  him  arrested  if  he  did 
not  produce  the  grain,  that  Mrs.  Hawes,  who  hearing  it,  went  in  and 
told  Mr.  Hawes  she  had  taken  it  herself  and  sold  it. 

Mu.  Pratf — Q.  And  if  she  did  not  say  at  the  same  time  that  she 
had  formerly  stated  to  Mr.  Hawes  it  wixs  all  in  the  barn  ? 

The  Couut — I  don't  see  any  other  effect  to  that  testimony  except 
to  impeach  Mrs.  Hawes'  testimony. 

Mk.  Pratt — It  is  not  for  the  purpose  of  attacking^  her  credibihtv  at 
all. 

The  Court — AVhen  you  put  the  witness  on  the  stand,  you  took  the 
risk  of  her  stating  the  truth,  and  having  examined  her  on  it.  you 
cannot  put  her  in  a  position  to  impeach  her  testimony.  And  this 
would  be  the  effect  of  this  testimony.  I  will  sustain  the  objection; 
my  mind  is  clear  about  it. 

"  Mr.  PRA'rr — Tlie  Reporter  will  note  an  exception  to  the  ruling  of 
the  Court  on  that  question. 

Q.  Now,  were  ^Irs.  Hawes*  visits  to  your  office,  and  the  meeting 
at  the  Lick  House  ever  the  subject  of  convei-sation  between  vou  and 
Mr.  Hawes  V 

A.     Thev  were. 

Q.     When  ? 

A.  I  think  it  was  sometime  subsequent  to  this — I  can't  fix  the  date 
exactly. 

Q.     About  when  ? 

A.  I  think  sometime  subsequent  to  these  meeting's — sometime 
after  this  disturbance  at  lledwoud  farm. 

Q.     How  many  times  had  Mrs.  Hawes  been  to  your  office  ? 

Mr.  Barnks — 1  object.  I  understand  that  what  has  passed  between 
this  witness  and  Mrs.  Hawes,  on  her  visits  to  him  have  nothing  to  do 
with  this  case. 

Mr.  Pratt — I  didn't  ask  him  what  was  said  between  them. 
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Th£  Court — I  sustain  the  objection. 

Mr.  Pratt —  How  long  after  that,  before  Mr.  Hawes  returned  to 
Redwood  ? 

A.     I  don't  know  sir.     I  think  he  went  out  the  next  morning. 

Q.     When  and  where  did  you  rext  see  him? 

A.     At  Redwood  Farm,  I  think — about  the  20th  of  August. 

Q.     How  did  you  happen  to  go  there  on  that  occasion  ? 

A.  I  don't  recollect  very  distinctly,  but  my  impression  is  that  I 
went  there  to  talk  to  him  about  the  subject  that  was  suggested  in  a 
letter  or  telegram  I  had  received  from  Professor  Evans,  relative  to  his 
leaving  for  Europe. 

Q.     Who  was  superintendent  at  that  time,  of  Redwood  Farm  ? 

A.     Mr.  Monroe. 

Q.     Who  procured  him  that  place  ? 

A.     I  did,  at  the  request  of  Mr.  Hawes. 

Q.  Was  Mr.  Monroe  there  at  the  time  of  this  conversation  you 
now  speak  of  ? 

A.     He  was. 

Q.     What  transpired  on  that  visit? 

A.  I  think  Mr.  Monroe  met  me  at  the  depot,  and  walked  up  with 
me  to  the  house.  He  stated  things  to  me,  which  I  suppose  by  the 
ruling  of  the  Court,  I  am  not  at  liberty  to  state . 

Q»     Well,  what  transpired  at  the  house  after  you  arrived  there  ? 

A.  I  think  it  was  on  that  visit  that  there  was  a  dispute  going  on, 
or  occurred  between  Mr .  Hawes  and  Mr.  Livingston  about  the  man- 
agement of  his  affairs  during  his  absence.  I  was  at  the  farm  at  the 
time  that  dispute  Recurred,  but  I  am  not  altogether  certain  as  to  the 
date,  but  I  believe  though,  it  was  on  the  20th  of  August,  when  I  went 
down  on  this  occasion,  that  this  dispute  occurred. 

Q.  State  what  the  difficulty  was,  and  how  it  arose,  and  how  it 
terminated*? 

Mr.  Barnes — I  don't  see  the  relevancy  of  that. 

The  Court — I  don't  see  the  relevancy  it  has. 

Mr.  Pratt — If  Mr.  Barnes  will  permit  me  now  to  make  one  or  two 
general  suggestions,  perhaps  they  will  not  be  out  of  place,  and  proba- 
bly enable  the  Court  to  see  that  all  this  testimony  has  a  direct  bear- 
ing, and  a  materiality,  and  also  directly  in  the  line  of  rebuttal.  We 
spent  sometime  in  arguing  general  propositions,  as  to  the  burden  of 
proof,  and  the  Court  has  passed  upon  it — with  that  we  have  no  fault 
to  find,  and  make  no  effort  or  seek  to  re-open  that  question  at  all — that 
has  been  adjudged  against  us,  but  the  burden  of  proof  is  upon  us,  but 
where  the  burden  of  proof  rests,  and  what  is  testimony  in  rebuttal  are 
tw<i  entire  and  distinct  questions.  We  called  witnesses  in  the  first  in- 
stances to  prove  the  condition  if  Mr.  Hawes'  mind  at  the  time  when 
the  will  was  executed.  Now,  conceding  and  admitting  the  burden  of 
proof  to  be  on  us,  as  the  Court  adjudged,  the  question  would  then 
arise,  when  the  burden  of  proof  was  discharged.  In  the  firstinstance, 
the  only  testimony  we  could  introduce  at  that  time,  was,  as  to  his  con- 
dition then.  At  the  time,  or  at  least  immediately  before  and  immedi- 
ately after  the  actual  execution  of  the  instrument,  we  were  obliged  to 
stop  whether  we  chose  to  or  not.     Now — 

The  Court — [Interrupting.]  I  don't  know  that  you  were.  I  call 
your  attention  to  my  doubts  on  that  subject,  now.  One  witness  testi- 
ied  he  had  doubts,  as  Mr.  Baldwin  stated  that  he  had  doubts.     But  I 
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think  it  was  afterwards  put  to  him  whether  those  doubts  were 
mind  at  that  time;  and  he  testified  and  said  they  "were. 

Mr.  Pratt — Yes,  he  said  that  at  sometimes  he  bad  a  doubt 
mind  whether  it  was  eccentricity  or  partial  derangement. 

The  Court — You  have  called  all- the  witnesses  tbat  you  wis! 
examine  in  chief  on  the  general  proposition  of  insanity  ? 

Mr.  Pratt — Yes,  sir. 

The  Court — You  were  not  bound  to  stop  there,  and  you  d 
stop  there.  You  went  on,  and  examined  a  physician  in  addit 
these  -subscribing  witnesses. 

Mr.  Pratt — But  as  to  his  condition  at  the  precise  time  of  exe 
the  will.  It  may  be  suggested  that  we  were  not  obliged  to  stop  j 
time,  but  were  we  called  upon,  or  would  the  Court  require  us 
back  through  a  series  of  ten  or  twelve  years  and  trace  this  man 
from  his  childhood  in  support  of  his  sanity,  and  call  testimony 
testimony,  and  witness  upon  witness,  to  show  tbat  through  i 
series  of  years  he  had  been  perfectly  sane  in  the  transaction 
business  ? 

The  Court — The  Couii  might  have  stopped  you,  perhaps,  w! 
got  tired  of  hearing  the  testimony,  but  then  that  would  have  he 
Court's  action. 

Mr.  Pratt — Yes,  sir.  Did  the  burden  of  proof  require  us  t< 
that  extent,  or  not  ?  Might  we  not  rest  upon  showing-  bis  condil 
the  time  of  the  execution  of  the  will,  and  then  have  rested  there 
out  going  back  several  years,  as  Dr.  Caldwell  and  others  did  g< 
ten  or  twelve  years  ?  Now,  it  is  within  the  line,  it  seems  to 
direct  rebutttil,  under  these  circumstances,  for  us  to  go  back  anc 
what  his  condition  was  at  the  time,  and  to  introduce  in  e^-idei 
circumstances  which  will  tend  to  show  that  these  acts  whicl 
charge  him  with,  months  or  years  before,  were  not  habitual;  an 
is  what  we  jn'opose  to  do  here. 

The  Court — I  don't  see  how  we  would  ever  get  through  wi 
case.  The  pliilosophy  of  these  cases  is,  as  I  understand  them,  i 
that  when  you  know  of  a  fact  or  have  reasonable  grounds  to  1 
what  will  be  put  in  issue,  if  the  burden  of  proof  is  upon  you,  it  i 
duty  to  exhaust  your  proof  at  that  time;  because  very  frequent 
order  in  which  proof  is  made  has  a  very  great  influence  in  com{ 
the  conclusion  one  way  or  the  other — the  force  of  it;  and  I  unde: 
that  to  be  the  philosoj^hy  of  the  practice,  just  like  the  openin 
conclusion  in  the  argument.  An  argument  really  ma^'  be  the 
thing  in  opening  or  closing;  that  is,  the  facts  may   be  the  sam 

will  become  as that  you  have  the  general  testimony  upon 

opening. 

Mr.  Pratt — By  way  of  illustration,  let  me  put  tbis  case, 
Honor. 

The  Court — [After  discussion.]  You  look  at  tbe  testimonT 
one  standpoint  and  Mr.  Barnes  and  his  side  from  tbe  other.' 
trying  to  look  at  it  from  the  middle  standpoint  the  best  I  can. 

3Ir.  Pratt — I  asked  the  witness  what  transpired  generallv- 
was  done  there  at  that  time. 

The  Court — I  cannot  state  whether  ihj\i  answer  would  be  c 
tent  or  ]jot. 

Mr.  Pi'.ATT — It  would  not  with  reference  to  Mr.  Monroe. 

The  Court — There   was  some   debate  between    Monroe  an 
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witness  about  Mr.  Livingston.  Here  I  cannot  say  how  this  dispute 
has  any  materiality  upon  the  trial  at  this  time. 

,  Mr.  Pratt — The  connection  will  be  this,  your  Honor.     Mrs.  Hawes* 
conversation  was  involved  in  that  controversy  and  dispute,  and  the 

and  they  have  undertaken  im  show  that  his  habitual  treatment  of 

her  was  of  a  certain  kind;  whenever  she  came  into  his  presence  or  was 
allowed  to,  he  pursued  a  certain  course  in  that  respect.  Now  I  propose 
to  show  that  at  this  time  there  were  circumstances  occurred  which 
were  quite  aggravating  to  him,  and  yet  he  did  not  pursue  any  such 
course  as  they  charge  him  with;  to  show  that  that  was  not  the  habitual 
idea  of  his  mind,  or  the  habitual  and  usual  treatment  of  her. 

The  Court — I  think  that  would  come  in  the  line  of  rebuttal  of  his 
testimony.  • 

Mr.  Barnes — I  don't  desire  to  take  up  the  time  of  the  Court  unnec- 
essaiily  in  making  suggestions  in  the  case,  but  I  think  it  but  due  and 
right  to  say  that  the  case  as  made  by  us  shows — and  that  is  the  scope 
of  the  testimony,  if  I  understand  it  at  all,  that  Mr.  Hawes'  mind  had 
become  diseased  on  several  subjects;  first  with  respect  to  his  wife,  that 
he  was  in  a  fixed  and  morbid  delusion  with  reference  to  her.  That  is 
the  scope  and  extent  of  much  of  the  testimony  that  we  have  given. 
If  any  testimony  can  be  offered  here  to  rebut  that  testimony,  it  is  of 
course  admissible.  We  also  claim  that  Mr.  Hawes,  in  connection  with 
this  morbid  delusion  with  respect  to  his  posthumous  fame.  If  there  is 
any  testimony  given  to  rebut  this  claim,  it  is  competent  testimony,  but 
I  presume  that  much  of  the  testimony  that  has  been  allowed  to  be 
produced  here  by  Mr.  Bartlett  can  have  no  effect  at  all  to  demonstrate 
the  general  capacity  of  Mr.  Hawes  to  transact  business.  How  far  this 
paper  is  given  with  respect  to  his  style  may  be  argued;  but  it  is  intro- 
duced for  the  purpose,  for  the  general  purpose  to  show,  so  far  as  I  can 
see,  to  establish  that  Mr.  Hawes  had  a  general  business  capacity,  which 
is  not  the  case  made  by  us,  and  about  which  there  is  no  dispute  at  all. 
We  don't  pretend  to  say  that  Mr.  Hawes..  though  eccentric,  was  not 
still  able  to  transact  business  so  far  as  he  did  transact  it,  at  all.  We 
don't  undertake  to  say  that  Mr.  Hawes  was  in  a  state  of  dementure; 
that  he  was  at  the  moment  absolutely  incapable  of  exercising  reason  on 
any  subject,  or  topic.  That  was  not  in  the  scope  of  our  testimony; 
and  if  that  testimony  is  to  be  introduced  here,  I  respectfully  submit 
that  it  is  utterly  incompetent  at  the  present  time.  Their  cause  must 
be  directed  to  representing  their  specific  facts  and  to  show  no  other, 
and  the  different  state  of  facts  witn  respect  to  those  very  things. 

Mr.  Pratt — [After  further  argument.]  The  testimony  I  offer  now 
is  directly  responsive  to  that. 

The  Court — They  propose  to  ask  what  transpired  to  which  Mr. 
Haw^es  was  a  party,  and  the  gentleman  and  Mr.  Bartlett  was  a  party 
at  Redwood  City. 

Mr.  Barnes — I  don't  understand  it  to  say  so  at  all.  Mr.  Bartlett 
says  the  gentleman,  Mr.  Monroe,  met  him  at  the  depot  and  walked  up 
with  him  to  the  house.  Now,  he  says  what  transpired  at  the  house.  I 
say  that  is  not  competent  evidence,  because  it  don't  appear  at  all  at 
this  state  of  the  evidence,  because  it  is  not  stated  at  all  what  part  Mrs. 
Hawes  had  in  it,  whether  she  was  present,  nor  whether  it  related  to  her 
or  Mr.  Hawes,  or  their  cfomestic  relations  or  his  idiosyncrasies.  I 
don't  think  ifc  is  proper  to  allow  the  counsel  to  get  answers  of  this  kind 
before  the  jury,  for  in  many  cases,  unless  they  be  very  particular,  they 
get  impressions  upon  the  mind,  and  although  the  Court  may  strike  out 
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the  particuLir  an^-wer.  you  can't  strike  it  ont  from  the  minds  c 
jury.  Let  the  counsel  ask  T«-itness  who  were  there,  if  he  finds  wL 
present — 

The  Cocbt — [Interrupting,  j    I  understand  that  qnestion  was  a 

Mk.  Baenes — No,  sir.  * 

The  CorET — Then  ask  it, 

11b.  Prktt — \N'hat  transpired  at  the  meeting  in  which  Mr.  E 
and  Mrs.  H  iwes — in  which  they  participated;  who  were  there? 

A.  Well,  there  was  a  gentleman;  I  did  not  know  it  at  the 
I  understand  it  was  Mr.  Livingstone.  There  was  Mr.  Hawes  am 
Bates  and  Mrs.  Hawes;  I  was  in  the  room  adjoining*.  Mrs.  1 
left  me  and  joinetl  them,  and  they  were  sitting  on  the  porch  in  fn 
the  house — the  piazza  in  front  of  the  house. 

QWas  there  anv  diflicultv  or  controversy  at  that  time  ? 
•  •  • 

A.     From  what  I  could  hear? 

Q.    Yes? 

A.     There  appeared  to  be  a  dispute  going  on. 

Mr.  Bates — I  would  like  witness  to  state  where  he  was. 

The  Court — I  understand  you  were  present? 

A.  I  was,  one  portion  of  the  time  when  it  occurred.  One  p 
of  the  time  when  it  occurred  I  was  in  the  dining-room,  but  they  t 
loud  and  I  could  hear  a  portion  of  it,  and  then  I  got  up  and 
out,  I  was  not  interested  in  the  conversation  at  all,  but  I  was  fi 
there  a  looker-on  of  what  transpired. 

Mr.  Puatt — If  the  Court  please,  I  will  make  a  suggestion.  The 
day  I  i)ut  in  a  written  document,  Mr.  Hawes'  memorandum,  d&U 
twenty-fourth  of  August,  and  I  want  to  show  by  this  witness  that 
was  a  trouble  on  the  twentieth  and  twenty-first  between  him  an 
Hawes,  which  resulted  in  this  memorandum  which  they  have  ] 
testimony.  I  want  to  show  by  way  of  connecting  and  explains 
that  what  it  was,  what  it  was. 

Mr.  Barnes — Mr.  Bates  informs  me  that  this  interview  to 
witness  is  alluding  took  place  on  the  seventh  of  August. 

Mr.  Pratt — Mr.  Bates  is  mistaken. 

The  Court — ^Mr.  Bates  can  go  on  the  stand. 

Mr.  Pratt — Now,  how  did  that  difficulty  arise  ?  How  was  i 
how  did  it  terminate  ?    Just  state  the  answer  in  your  own  way. 

A.     Well,  that  was  as  I  understood — 

Mr.  Barnes — [Interrupting] — Never  mind  what  you  unden 
Just  state  what  you  saw  or  heard. 

A.  Mr.  Hawes  had  discovered  that  there  was  some  grain  m 
out  of  his  warehouse — deficient  out  of  his  bam,  and  he,  in  th< 
l^lace,  held  Mr.  Livingstone  responsible  for  it;  and  Mrs.  Hawes 
there  and  said  she  had  taken  the  grain  and  sold  it.  That  is  aboi 
way  I  understood  it  at  that  time.    Of  course  I  was  not  at  all  inter 

Mr.  Bates — I  wish  you  would  state  what  you  heard  there,  n< 
derstood. 

A.     I  could  not  state  the  conversation. 

Mr.  Pratt — Can't  you  state  the  conversation  you  had  with 
Hawes  at  that  time  on  that  subject  ? 

The   Court — If  that  was  a  part  of  some  conversation  witl 
Hawes    i)resent,  and   Mrs.  Hawes  heard  that  conversation,  it ' 
have  a  connection  with  the  relations  of  the  parties.     But  if  it 
conversation  apart  with  Mrs.  Hawes  I  could  not  admit  it. 

Mr.  Pratt — They  were  not  together  all  the  time  ? 
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Mr.  Barnes — Certainly;  if  you  can  prove  what  was  said,  there  is  no 
materiality  in  proving  how  many  times  she  was  there. 

The  Court — Do  you  propose  to  prove  a  different  state  of  facts  from 
what  Mrs.  Hawes  stated  ? 

Mr.  Pratt — I  don't  know,  your  Honor,  whether  he  will  say  more  or 
less,  I  have  no  idea.  But  if  Mrs.  Hawes  happened  to  make  a  mistake, 
and  we  call  another  witness,  I  suppose  that  does  not  preclude  us  from 
calling  upon  him  for  the  same  point.  I  don't  attack  her  credibility 
at  all;  it  is  always  competent  to  show  by  a  witness  in  the  case,  that 
another  witness  is  mistaken;  otherwise,  every  witness  that  a  party 
could  call  must  necessarily  testify  to  the  same  state  of  facts.  The  re- 
collection of  witnesses  does  not  always  agree,  and  it  would  be  a  strange 
thing,  if.  after  years,  a  witness  should  say  he  did  not  recollect  a  par- 
ticular transaction  at  all,  that  I  could  not  call  another  witness,  unless 
he  would  say  the  same  thing. 

Mr.  Barnes — What  he  considers  the  best  side  of  the  case,  and  right 
upon  the  instant  makes  him  his  own,  presents  him  to  the  jury,  exam- 
ines him  as  to  a  particular  fact  or  set  of  facts,  and  the  witness  testifies, 
that  he  can  afterward  put  another  witness  on  the  stand  to  contradict 
that  witness. 

Mr.  Pratt — I  called  the  witness  for  the  very  purpose  of  supporting 
the  statement  of  another  witness.  Whether  he  will  give  precisely  the 
same  number  of  visits  or  not  I  don't  know;  I  take  the  chances. 

The  Court — Well,  you  can  ask  the  question;  I  will  overrule  the  ob- 
jection. 

Mr.  Pratt — How  many  times  had  she  been  at  your  office  before  you 
had  these  conversations  with  Mr.  Hawes  about  it? 

A.     I  don't  recollect  the  number  of  times,  but  in  this  conversation 
he  referred  to  other  times  besides  the  Lick  House. 
Q.     To  others  ? 
A.     Yes,  sir. 

Q.  What  was  the  conversation  between  you  and  Mr.  Hawes?  How 
did  it  arise  ? 

A.  I  called  on  him  on  that  occasion  one  evening  when  he  was 
here,  and  as  soon  as  I  went  into  the  room  I  saw  that  he  had  something 
on  his  mind.  I  waited  to  hear  what  it  was,  and  he  remarked  to  me 
about — not  in  these  words,  but  as  near  as  I  can  recollect,  that  he 
understood  and  knew  that  I  was  in  secret  communication  with  his 
wife. 

Q.     Well,  go  on,  and  state  the  whole  conversation.  ^ 

A.  I  understood  that  to  intimate  that  improper  relations  existed, 
and  I  resented  it  at  once.  I  told  him  then  that  I  would  not  associate 
with  him  at  all — that  I  would  not  have  anything  to  do  with  him  if  he 
suspected  me  for  a  moment  of  a  dishonorable  act.  Then  some  little 
things  were  said,  and  he  went  on  then,  in  a  very  connected  and  calm  way, 
to  say:  ''If  a  lady  goes  to  a  gentleman's  office  at  all,  she  don't  go 
there  for  any  good  pui*pose.  She  must  have  a  bad  motive."  I  told 
him  that  was  not  the  fact — that  ladies  often — I  thought  a  lady  could 
go  anywhere  to  see  a  gentleman  where  ik  was  necessary,  and  there  was 
no  harm  in  it,  and  I  would  not  regard  that  as  anything.  Then  he  said, 
if  an  attorney,  as  a  confidential  attorney,  has  in  his  hands  important 
business  of  his  client,  making  or  drawing  important  papers  for  him, 

conducting  matters  involving  large   amounts  of  money,   is    in 

for  the  preparation  of  those  papers  or  the  transaction  of  that  business, 
in  connection  with  the  other  side,  of  course  the  natural  inference  would 
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be  that  be  was  acting  in  bad  faith.  And  then  he  instanced  my  meei 
ing  Mrs.  Hawes  at  the  Lick  House  on  the  same  evening  thiftt  thi 
original  deed  of  trust  had  been  executed.  Well,  I  of  course  saw  tb 
there  was  something  in  what  he  said;  and  then  I  told  him  what 
thought  about  it — how  I  happened  to  go  there ;  that  I  had  receive 
this  telegram,  and  had  gone  there  to  meet  Mrs.  Hawes  at  her  request 
Nothing  at  all  had  occurred  about  any  papers  or  business  which  I  hM 
transacted  for  him,  but  merelj  to  see  what  she  had  to  say.  I  was  no 
only  his  friend,  but  considered  I  was  acting-  not  especially  as  hi 
friend,  but  the  fiiend  of  his  family;  that  I  was  as  much  Mrs*  Haw« 
friend  as  his;  and  I  considered  anything  I  could  do  for  both  of  then 
there  was  nothing  improper  in  my  doing.  But,  I  could  see  that  I 
acting  in  that  delicate  state  of  feeling — I  tboug'ht  I  should  hold  m 
further  communication  with  Mrs.  Hawes. 

Q.     What  was  his  manner  and  appearance  during^  this  interview! 
A.     It  was  calm  and  determined,  Urm  and  quiet. 
Q.     How  long  after  this  was  it  that  Mrs.  Hawes  called  atyom 
boaiding-house  ? 

A.  I  think  it  was  the  next  morning,  or  the  second  morning,  and 
very  soon  afterwards  she  came  there. 

Q.     What  was  her  business  with  you  then  ? 

Mr.  Bates — Mrs.  Hawes  stated  that.    Do  you  want  it  over  again? 
Mk.  Pratt — I  don't  recollect  whether  she  did  or  not. 
Mr.  Barnes — I  object  to  what  transpired. 
The  Court— I  will  overrule  the  objection. 

Mr.  Pratt — Q.  What  was  her  business  with  you  on  that  occasion 
when  she  called  at  your  boarding-house  ? 

A.  Well,  I  think  her  general  purpose  was  stated  to  see  if  thew 
could  not  be  some  understanding  between  herself  and  Mr.  Hawes.  But 
she  said  to  me  that  she  had — 

Mr.  Barnes — [Interrupting.]  Wait  a  moment.  He  has  alreidj 
stated  the  general  object  of  her  business,  and  I  object  to  his  giving 
that  testimony. 

The  Court — That  is  sustained. 

Mr.  Pratt — What  did  you  do  immediately  after  she  went  away  ? 
A.  I  went  immediately  out  to  Mr.  Hawes'.  I  will  state  that  I 
notified  her  that  our  commufticatiou  must  cease;  that  I  still  felt  as 
friendly  to  her  as  I  ever  had,  but  thought  that,  acting  as  I  was  with  Mr. 
Hawes,  it  was  improper  for  me  to  have  any  communication  with  her. 
She  had  plenty  of  friends  who  could  advise  with  her  in  anything  thit 
she  wished  to  do;  and  that  my  relations  or  communications  wiUiher 
must  cease. 

Q.     And  you  went  immediately  out  to  Mr.  Hawes'  ? 
A.     I  went  immediately  out  to  Mr.  Hawes*,  to  communicate  some- 
thing which  she  told  me. 

Q.     Did  you  see  Mr.  Hawes,  and  have  an  interview  with  him  ' 
A.     I  did. 

Q.     What  was  the  conversation  ? 

A.  I  told  him  Kev.  Dr.  Stebbins  would  be  there  bat  day  at  two 
o'clock. 

Q.  Did  you  tell  him  how  you  knew  the  fact,  and  how  you  gotvour 
information  V 

A.     Yes,  sir;  I  did. 

Q.  State  this  conversation  as  it  occurred  between  you  andUr: 
Hawes, 
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A.  What  the  conyersation  was — the  purport  of  it  was — ^I  can't  give 
the  language — that  I  had  seen  Mrs.  Hawes  that  morning,  before  I  left 
the  house  to  come  down  town,  and  that  she  had  told  me  that  the  Eev. 
Dr.  Stebbins  would  be  at  his  house  that  day  at  two  o'clock  to  see  him 
relative  to  her  affairs. 

Q.     Well,  what  did  he  say  to  that? 

A.  Well,  Mrs.  Hawes  said  that  the  Kev.  Dr.  Stebbins  had  an  en- 
gagement to  meet  him  there,  about  at,  say  about  two  o'clock,  but  that 
he  was  not  coming  for  any  such  purpose — that  he  was  too  much  of  a 
man  to  attempt  any  such  business,  or  something  like  that — ^to  inter- 
fere in  his  matters. 

Q.    What  did  he  say,  if  anything,  to  Mrs.  Hawes  ? 

A.  I  think  he  said  it  was  one  of  her  lies.  That  was  the  word  he 
used. 

Q.    Did  you  see  Mrs.  Hawes  again  the  same  day  ? 

A.     I  think  I  met  her  when  I  came  in. 

Q.  Do  you  know  anything  about  the  preparation  and  execution  of 
that  second  deed  of  foundation  ? 

A.     Yes,  sir. 

Q.     By  whom  was  that  paper — 

Mr.  Barnes — [Interrupting.]  I  object.  It  does  not  tend  to  rebut 
our  case,  nor  is  it  evidence. 

The  Court — It  strikes  me  that  that  objection  is  well  taken. 

Mr.  Pratt — It  might  be  to  that  particular  question;  but,  of  course, 
the  object  of  the  testimony  is  to  show  that  Mr.  Hawes  prepared  it  him- 
self, and  during  that  time  he  was  in  frequent  interviews  and  confer- 
ence with  a  great  many  parties,  in  which  allusion  was  to  his  wife  and 
family,  and  the  disposition  of  his  property,  and  everything  else,  and 
to  show  that  these  bursts  of  passion  and  rage,  were  not  habitual  at  all, 
and  were  not  frequent,  and  only  occurred  a  few  times.  Their  theory 
is  that  whenever — they  take  the  broad  ground — that  whenever  his  wife 
was  referred  to,  he  burst  into  one  of  these  terrible  fits  of  passion,  and 
all  that  sort  of  thing.  It  seems  to  me  that  the  whole  of  that  testimony 
ought  to  be  before  the  jury,  that  they  may — to  enable  them  fairly  to 
hear  and  determine. 

Mr.  Barnes — I  object  to  the  witness  stating  any  time  he  talked  to 
Mr.  Hawes  about  his  wife.  I  want  it  to  go  to  the  jury  on  what  he  said 
and  did. 

Mr.  Pratt — The  very  papers  themselves  will  give  the  foundation, 
put  in  evidence  by  the  other  side,  and  t^ey  claim  that  it  bears  upon  its 
very  face  the  marks  or  traces  of  an  insane  mind,  acts  or  schemes  im- 
practicable and  absurd,  and  all  that  sort  of  thing. 

Mr.  Barnes — I  don't  know  that  that  would  be  the  object  of  that 
at  all. 

Mr.  Pratt — They  have  put  that  deed  in  evidence,  and  we  have  the 
right  now  to  know  exactly  how  it  was  formed,  and* who  formed  it,  and 
all  the  circumstances  of  its  production. 

Mr.  Barnes — It  speaks  for  itself.  I  simply  put  it  in  evidence  to 
show  that  Mr.  Hawes  made  a  disposition  of  his  property,  and  that  it 
was  contrary  to  the  dictates  of  natural  affection,  and  to  that  regard  to 
those  upon  whom  the  law  would  cast  succession  of  his  estate  to  bring 
it  within  the  case. 

Mr.  Pratt — The  counsel  notified  us  when  he  put  it  in  testimony 
that  he  should  comment  on  it  in  due  time  and  show  that  no  man  of 
sane  mind  would  frame  such  an  epistle  as  that  was;   and  whe&er  it 
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was  for  that  purpose  or  any  other,  that  is  one  of  tbe  particnlar 
which  they  themselves  have  put  in  testimony,  and  as  to  that  part 
fact  I  apprehend  that  we  are  entitled  to  almost  any  latitude  in  t] 
amination  of  our  witness. 

Mr.  Barnes — So  far  as  commenting  upon  it  is  concerned,  the 
speaks  for  itself. 

The  Court — I  will  sustain  the  objection. 

Mr.  Pratt — Q.     How  often  were  you  with  Mr.  Hawes  in  the 
aration  of  the  last  deed  of  foundation  ?    How  frequently  ? 

A.     Almost  every  day.     I  had  daily  communication  with  him 
How  long  did  you  usually  remain  ? 
An  hour  or  more.     It  would  depend  upon  what  had 


Q. 

A. 

done. 

Q. 


Was  there  generally  any  conversation  on  the  subject  of  hi 
and  family — provision  to  be  made  for  them  ? 

A.    Yes,  sir. 

Q.  What  was  his  manner  and  appearance  during^  those  con 
tions? 

Mr.  Barnes — I  object.  We  are  getting  now  the  same  answ 
got  this  morning.  The  Court  struck  it  out.  It  is  all  testimo: 
chief. 

The  Court — I  don't  see  how  I  can  sustain  the  objection  to  the 
tion,  though  I  might  sustain  the  objection  to  the  answer  if  it  < 
within  the  ruHng  of  this  morning. 

Mr.  Barnes — Well,  I  withdraw  the  objection  for  the  moment 

Mr.  Pratt — What  was  his  manner  or  appearance  during  thii 
versation? 

A.  I  did  not  notice  anything  unusual  in  his  manner  or  appes 
— the  same  as  any  other  person  would  be  attending*  to  business. 

Q.     There  was  not  any  change  in  his  manner  or  appearance 
allusion  was  made  to  his  wife — providing  for  her? 

A.  No,  I  cannot  say  there  was.  The  mentions  were  merely  < 
of  his  wife,  as  they  might  casually  occur  in  a  conversation  about 
matters.  He  had  told  me  that  he — he  repeated  it  during^  that  tim 
he  intended  to — it  was  in  reply  to  remarks  that  I  had  made — tL 
intended  to  act  justly  towards  his  wife  and  liberally,  and  whene 
came  up,  which  it  did  several  times  in  conversation  at  that  tim< 
other  times,  he  always  made  about  the  same  remark  in  relation 
that  he  intended  to  act  justly  and  liberally  towards  his  wife.  * 
also,"  he  would  say,  "  not  only  towards  her,  but  to  every  persozi 
has  the  slightest  claim  upon  me,"  he  would  say.  And  whenevei 
matter  was  referred  to,  he  would  always  reply  in  that  way. 

Q.  How  often  were  you  there  from  the  time  of  the  executi 
the  second  deed  up  to  the  time  of  his  death  ? 

A.  I  was  there  very  frequently.  I  don't  recollect — I  think  ] 
much  every  day.  1  think  that  deed  was  executed  on  the  twenty-i 
of  February,  was  it  not  ? 

Mr.  Pratt — Yes,  sir. 

A.  I  was  there  pretty  much  every  day,  or  at  least  once  a  day 
that  time  to  the  day  of  his  death. 

Q.  Did  he  ever  make  any  complaints  against  his  wife  to 
during  that  time  ? 

A.  I  think  not,  from  the  time  I  commenced  assisting^  him  o: 
last  deed  of  foundation  until  his  death — I  don't  recollect.  Ther< 
a  period  after  that  referred  to  myself,  which  he  spoke  of    whe 
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Spoke  about  my  iiitimacy  or  calling  on  Mrs.  Hawes,  or  visiting  her,  for 
sometime  after  that  I  saw  comparatively  very  little  of  him.  I  waited 
always  until  he  sent  for  me.  That  was,  I  think — this  was  sometime  in 
the  early  part  of  September  that  that  occurred,  and  then  until  he  sent 
for  me  to  make  out  this  other  deed  of  foundation,  I  only  visited  him 
occasionally.  I  did  not  visit  him  frequently  until  just  before  or 
perhaps  sometime  late  in  January,  and  during  that  time  I  do  not  think 
any  reference  at  all  was  made  to  his  wife;  I  have  no  recollection. 

Q.  You  began  to  go  there  often — some  time  in  January — ^you  went 
there  almost  daily? 

A.     Yes,  sir. 

Q.  How  often  did  he  speak  about  his  wife,  and  in  what  manner, 
during  that  time  ? 

Mr.  Barnes — He  has  already  answered  that. 

A.  There  was  nothing  unpleasant  that  I  recollect  of;  he  never 
mentioned  her  unpleasantly.  I  think  Mrs.  Hawes  was  then  in  the 
house. 

Q.     About  what  time  did  she  go  from  Kedwood  City? 

A.  I  don't  know  the  exact  day,  but  I  know  some  days  before  I 
commenced  working  on  this  deed  with  him  I  met  her  there,  and  I  said 
to  him— as  she  was  then  living  at  Bedwoodand  had  come  down  to  visit 
him;  I  knew  they  had  not  had  any  intercourse  for  some  time — I  said 
**  I  am  glad  to  see  Mrs.  Hawes  back,  I  tbink  she  is  the  proper  party 
to  wait  on  you  and  talk  to  you  now,  and  I  am  glad  to  see  she  is  back." 
His  reply  was,  '*  Well,  she  seemed  to  be  in  proper  submission,  and  I 
permitted  her  to  come  back."  And  then  when  any  reference  was  made 
during  that  time  I  think  it  was  pleasantly — always — never  offensive 
towards  her.  But  then  I  did  not  know  with  reference  to  it  one  way  or 
the  other,  other  than  merely  from  a  casual  remark. 

Q.     Did  you  see  her  often  in  his  presence  during  that  time  ? 

A.     I  did. 

Q.     How  did  he  treat  her? 

A.  Well,  he  did  not  show  any  particular  affection  for  her,  but  I 
think  it  was  more  with  neglect  than  anything  else.  She  would  come  in 
and  do  what  she  had  to  do  without  having  much  to  say,  till  just  before 
he  died,  I  think  a  day  or  two  before  he  died  he  did  show  that  he  had 
some  affection  for  her,  that  was  what  struck  me  the  day  he  died,  I  recollect 
that  morning  I  was  in  there,  and  Mrs.  Hawes  was  also  present,  and  Mrs. 
Hawes  was  going  out  of  the  room  for  a  few  moments,  and  she  asked  me 
to  remain.  I  stepped  up  to  his  bedside  to  say  if  he  wished  anything, 
and  he  spoke  to  me  and  made  some  remark  about  his  disposition  of 
property.  He  said  it  is  all  right,  they  are  all  right,  and  then  he  looked 
around  and  he  asked  where  Mrs.  Hawes  was.     I  said — 

Q.     [interraptingi — Did  he  speak  to  her  ?    Did  he  use  that  term  ? 

A.  I  do  not  recollect  whether  he  said  Mrs.  Hawes,  or  my  wife,  or 
Dolly;  but  he  asked  where  she  was.  I  said,  she  has  just  stepped  out 
for  a  moment;  she  will  be  back  in  a  moment.  He  then  looked  around, 
and  called  out  in  a  loud  voice,  Dolly!  Dolly!  or  Mrs.  Hawes.  Then 
she  came  in,  and  went  to  his  bedside,  and  he  said,  where  was  you 
going  to  ?  She  said  she  had  just  gone  out  for  a  moment.  He  said,  I 
did  not  want  her  to  go  at  all,  but  wanted  her  there.  She  was  there 
waiting  upon  him,  and  doing  everything  she  could  for  his  comfort. 

•Q.  How  did  he  usually  speak  of  her  when  he  referred  to  her — 
what  terms  did  he  use  ?  Did  he  call  her  his  wife,  or  Mrs.  Hawes,  or 
by  some  other  name  ? 
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A.  Well,  my  impression  is,  that  during  the  time  he  was  mt 
would  speak  of  her  as  "  this  woman,"  and  during  this  period,  I  t 
he  called  her  "  Mrs.  Hawes,"  or  "  my  wife,"  or  *•  Dolly."  I  do 
recollect  anything  that  occurred,  though,  that  showed  him — I  dc 
recollect  anything  that  occurred  there  that  showed  him — 

Q.  [Interrupting.]  Do  you  recollect  the  circumstance  or  o 
rence  in  regard  to  paying  some  hack  fare — about  hiring  a  hack  oi 
riage? 

A.  Yes,  I  think  there  was  something  like  this  occuixei 
think  that  while  she  was  at  the  ranch  she  came  in  seyeral  time 
was  there  to  make  inquiries  and  he  became  annoyed,  and  said 
could  not  count  the  money  up,  or  something — he  was  impatient; 
was  about  the  substance  of  it. 

Q.     All  that  occurred  before,  or  after  she  came  there,  or  stayc 
A.     I  think  that  was  before. 

Q.  Well,  now,  on  what  terms,  as  compared  with  other  temii 
Mr.  Hawes  and  Mrs.  Hawes  seem  to  be  after  she  came  back  the 
stay — from  that  time  up  to  his  death  ? 

A.     Well,  I  think  they  were  on  better  terms  than  thej  had  be 

Q.     On  better  terms  than  they  had  been  when — at  what  time 

A.    Well,  from  the  time  of  the  quarreling  down  at  Redwood 

the  reconcUation,  I  do  not  know  how  that  was  ever  brought  abou 

when  it  took  place  exactly. 

Mr.  Barnes — What  did  you  mean  by  reconciliation  ? 
A.     When  she  went  to   take  care  of  him — that   is,  no,  not 
There  had  been  some  sort  of  misunderstanding,  as  I  understood. 
Mr.  Barnes — [Interrupting] — Never  mind  what    you    under 
If  it  simply  had  been  on  what  you  had  heard,   I  do  not  want  j 
state  it.     If  you  know  of  any  reconciliation  between  them,  stat< 
A.     When  I  met  Mrs.  Hawes  there  the  first  time  after  this 
ble,  she  was  then  living  at  Redwood.     In  coming   in,  I  think 
seeing  me,  and  then  going  out  to  Bedwood  again.      Subsequ^ 
that  she  came  in  to  live;  she  was  at  the  house  all  the  time,  up  l 
time  he  died. 

Mr.  Barnes — That  is  what  you  mean  by  reconciliation  ? 
A.    Yes. 

Q.     When  he  let  her  come  and  stay  in  the  house  ? 
A.     No;  before  that  he  would  not  hold  any  coramunicatio] 
her,  as  I  understood. 

Mr.  Pratt — When  did  Mr.  Hawes  first  speak  to  you  at  all 
fixing  up  his  will,  or  making  his  will  ? 

A.  All  that  he  said  to  me  was  in  relation  to  that  and  the 
ment  itself.  He  gave  me  the  keys,  and  told  me  the  combiuat 
his  safe,  aud  told  me  to  open  it,  and  look  in  a  certain  p 
hole,  and  I  would  find  a  certain  package  of  paper  in  the  pigeon-1 
that  the  package  contained  his  will — and  bring  the  package  tc 
I  did  as  he  directed,  took  the  package  of  papers  out,  and  hande 
him.  He  selected  what  I  supposed  to  be  his  will,  and  I  put  tli 
ance  back  in  the  safe  where  he  told  me.  Then,  when  I  came 
asked  me  to  place  this  paper  which  I  had  taken  out  in  his  see] 
which  I  did.  He  said  that  he  wanted  to  make  some  changes  i 
which  was  his  will.  He  asked  me  to  send  him  out  some  man  who 
write,  to  copy  it. 

Q.     Did  you  do  so  ? 
A.     I  did. 
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Q.     Whom  did  you  send  ? 

A.  I  think  I  saw  a  friend  of  mine  and  asked  him  about  some  one, 
and  he  said  that  Mr.  Lee  was  doing  nothing,  and  perhaps  he  would 
like  to  go  out.  I  asked  him  to  send  him  out.  I  think  this  gentleman 
sent  Mr.  Lee  out.     I  do  not  think  I  saw  Mr.  Lee  about  it. 

Mr.  Bates — Tell  what  you  did. 

A.  I  made  arrangements  with  this  person  to  send  out  Mr.  Lee; 
authorized  him  to  send  him  out  at  ten  o'clock  the  next  morning. 

Mr.  Pratt — Q.     Did  you  see  Mr.  Lee  there  ? 

A.     I  saw  Mr.  Lee  there;  yes,  sir. 

Q.  Did  Mr.  Hawes  ever  assign  to  you  any  reason  why  he  did  not 
execute  his  will  before  Mr.  Barry  ? 

A.  It  came  out  complainingly  when  he  was  speaking  of  Mr.  Lee» 
He  said,  speaking  of  Mr.  Lee's  getting  improper  persons  for  him,  and 
he  had  sent  him  to  get  persons  to  witness  his  will.  He  said  when  he 
was  out  there  at  Mr.  Hawes'  house  that  he  told  him  to  get  witnesses 
to  come  out  there. 

Mr.  Barnes — Something  Mr.  Lee  told  you,  you  are  telling  now  ? 

A.     Yes,  sir. 

Mr.  Barnes — You  can  drop  that. 

Mr.  Pratt — Q.  What  did  Mr.  Hawes  say  then  about  that  matter 
of  the  witnesses  ? 

A.  Mr.  Hawes  said  Mr.  Lee  had  gone  off  and  brought  Pat.  Barry, 
and,  I  understood  him,  a  German,  or  a  corner  grocery-man,  I  think 
Mr.  Hawes  said  to  me.  That  is  the  impression  upon  my  mind — that  he 
brought  Pat.  Barry  and  a  comer  grocery-man  as  witnesses  to  the  will; 
that  they  were  not  proper  parties  for  him  to  execute  his  will  before .  They 
were  not  well  known,  or  were  not  the  kind  of  persons  he  wanted  to  ex- 
ecute his  will  before;  that  fortunately  there  was  something  about  tne 
paper  which  gave  him  an  excuse  to  send  those  persons  off  without  in- 
sulting them,  and  of  which  he  availed  himself,  and  sent  them  off  with- 
out executing  it  before  them. 

Mr.  Pratt — Q.  What  do  you  mean  by  those  parties;  the  witnesses 
Mr.  Lee  had  brought? 

A.     Yes,  sir;  the  witnesses  Mr.  Lee  had  brought. 

Q.     What  kind  of  men  did  he  say  he  wanted  ? 

A.  Men  well  known  in  the  community,  or  men  whose  statement 
would  be  believed  by  any  Court  in  the  world  or  Christendom,  or  some- 
thing like  that.     Men  of  well  known  reputation  and  standing. 

Q.  Did  you  ever  have  any  talk  with  him  about  his  will  after  that 
conversation  ? 

A.     1  think  I  had  no  further  conversation  about  it. 

Q.  Well,  had  you  prior  to  that  discussed  the  provision  he  was 
making  for  his  family,  and  the  probabilities  of  the  will  being  enforced  ? 
When  did  that  take  place  ? 

A.  Sometime,  I  suppose,  a  week  or  so  before  he  died.  He  re- 
marked to  me,  explaining  how  that  there  would  be  no  contest  about 
the  will.  He  said  Mrs.  Hawes — **the  only  staff  that  she  has  to  lean 
on  is  contained  in  the  will."  And  I  recollect  of  his  making  a  remark 
to  me,  but  I  do  not  recollect  when  or  how  it  came  out,  but  something 
about  his  sanity.  He  said:  '*  Everybody  transacts  business  with  me  as 
with  everybody  else,  and  I  am  brought  in  connection  with  too  many 
people,  even  to — 

Mr.  Barnes — Go  on, 
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WrrsEBB — "Well,  the  idea  was — I  do  not  recollect — too  mRny  p« 
liad  seen  him  ftnd  knew  that  he  vros  sane  to  enable  anybody  to  say 
he  was  otherwise. 

Mb.  Pratt — Q.     Did  you  ever  find  him  alone  on  any  of  t] 

A.    A  great  many  times.    Yes,  entirely  alone  on  one  occasion. 

Q.     What  explanation  did  he  give  of  being  alone,  if  any  ? 

A.  Well,  he  said  that  the  gentleman  who  was  with  him  there, 
Everett,  I  think,  who  was  a  kind  of  Superintendent,  bad  gone  ■ 
and  left — had  settled  with  a  young  man,  a  foreigner,  whbm  he  ci 
not  find  out  anything  at  all  about,  and  settled  with  him  until  the  : 
day — paid  him  up  until  the  nest  day;  that  after  Mr.  Bverett  went  a 
this  young  fellow  came  in  there  and  said  that  Mr.  Halves  owed 
one  dollar;  that  he  had  neglected  to  tell  Mr.  Everett,  that  be  bad 
out  for  him  for  milk  one  dollar.  Mr.  Hawee  said  he  "did  not 
his  manner,  and  didn't  know  but  what,"  he  said,  "he  might  I 
connection  with  burglars,"  said  he,  "  it  is  generally  known  that  1 1 
rich  man — It  may  be  supposed  outside  that  I  have  a  large  amoui 
money  in  the  house.  I  do  not  know  anything  about  this  young  fel 
so  I  told  him  to  go  up  and  tell  Mr.  Everett  to  come  down;  but  I  d 
think  he  will  be  back."  There  was  no  one  in  the  hoase  at  all  wh 
came  up.  He  then  asked  me  to  go  and  see  some  Spanish  woman  « 
he  knew,  and  told  me  where  I  could  find  her,  to  get  her  to  come  1 
and  stay  all  night  with  him;  and  I  did  so. 

Q.  Did  Mr.  HawfiB  continue  to  transact  business  up  to  the  tin 
his  death  7  , 

A.  Yes;  I  know  up  to  within  three  hours  of  bis  death — I  was 
him  up  to  that  time,  and  whenever  there  waa  anything  to  do  he  al' 
did  it— business.  I  was  there  about  twelve  o'clock  on  Sanday,  an 
was  then  engaged — Mr.  Howard  waa  there — engaged  in  settung  f 
matter  at  the  ranch — building  out  there — he  was  attending  to  ii 

Q.  How  often  did  the  transaction  of  business  take  place  the 
any  kind  of  business  ? 

A.  Quite  frequently.  He  seemed  to  keep  the  run  of  eveiythij 
every  ten  cent  piece  that  was  spent  in  the  house. 

Q.     Were  there  callers  besides  those  that  came  on  boslneaa  ? 

A.    Yes. 

Q.     People  coming  and  going? 

A.    Yes;  all  of  the  time. 

Q.     How  often — to  what  extent  ? 

A.  When  I  was  there  I  saw  a  good  many  persons  there;  I  do 
know  the  extent  exactly. 

Q.     How  did  they  treat  him  and  deal  vrith  him  ? 

A.  Well,  as  far  as  my  observation  went,  just  as  they  would 
any  other  sick — 

Mb.  Babnes — [Interrupting.]  Wait  a  moment!  I  move  to  si 
that  out. 

The  Coubt — Strike  that  out,  (?] 

Mb.  Pratt — Q.  Did  Mr.  Hawes  ever  express  to  you  any  fear  of  b 
poisoned  or  being  killed  in  any  way  ? 

A.  I  do  not  recall  anything  that  he  ever  said  to  me  In  telatio 
that. 

Q.  Did  he  ever  allude  to  the  matter  atall,  or  express  any  feat 
anything  would  happen  ? 
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A.  I  haye  heard  him  say  that  the  cooks  would  kill  him  in  giving 
him  bad  provisions,  or  little  cooked  provisions,  or  make  a  mistake;  that 
the  nurses  would  give  him  the  wrong  medicines,  or  something  of  that 
sort;  I  do  not  recollect — it  never  struck  me  as  pertaining  to  assassin- 
ation or  anything  of  that  kind  at  all,  at  any  period. 

Q.  Did  you  ever  hear  him  speak  of  the  Ladies'  Protection  and  Re- 
lief Society,  and  the  condition  of  its  inmates  and  comparing  it  with 
his  own  ?    If  so,  state  how  the  conversation  arose  and  what  it  was? 

A  Well  j^  we  were  riding  near  there  and  he  caused  the  carriage  to  stop 
when  we  got  near  the  place,  and  he  looked  at  it  and  seemed  to  con- 
gratulate himself  upon  having  done  some  thing  to  wards  erecting  it;  and 
then  he  said  ''  those  people  in  there  are  well  provided  for;  a  comforta- 
ble home,  and  live  well  and  comfortably;"  said  he,  "they  are  much 
better  off  than  I  am ;"  he  then  compared  his  own  condition — he  was 
then  very  much  alone. 

Q.     Did  he  say  anything  to  you  about  the  Catholics  ? 

A.  Well,  he  talked  to  me  as  if  he  believed  the  Ladies'  Protection  and 
Belief  Society  and  the  Catholics  would  come  and  take  care  df  him,  and 
see  that  he  wanted  for  nothing — take  care  of  him  in  his  sickness  there. 
He  complained  that  the  Ladies'  Belief  Society  had  not  done  it,  nor 
either  had  the  Catholics.  He  spoke  particularly  of  Father  Gallagher's 
church.  He.  had  done  a  good  deal  for  them,  giving  them  their  site,  etc., 
and  at  the  last  moments  he  said  that  they  ought  to  do  everything  for 
him,  and  they  had  neglected  it.     He  spoke  of  it  in  that  way. 

Q.  You  heard  Mr.  Lee  the  other  day  speak  about  Mr.  Hawes, 
while  writing  his  will,  laying  back  and  closing  his  eyes  often  continually, 
did  you  ? 

A,     I  was  present  when  Mr.  Lee  delivered  his  testimony. 

Q.  Did  you  ever  see  anything  of  that  kind  in  Mr.  Hawes;  if  so, 
state  what  his  usual  habit  was  ? 

A.  As  I  understood  Mr.  Lee's  testimony,  he  spoke  as  if  he  thought 
Mr.  HAwes  went  asleep  and  would  forget  what  he  was  talking  about, 
and  then  revive  again  and  go  on.  I  never  saw  anything  of  that  sort  in 
any  transactions  with  him.  When  I  was  taking  down  anything  for 
him,  committing  it  to  paper,  he  would  sometimes  close  his  eyes  and 
wait  until  he  had  got  a  whole  sentence  or  paragraph  fixed  in  his  mind, 
and  then  be  would  recite  it  right  off,  and  I  would  put  it  down  as  he 
talked  it  out.     His  memory  always  struck  me  as  remarkable. 

Q.  What  was  the  regulation  of  his  household  in  regard  to  con- 
tracting bills  ? 

A.     I  know  nothing  about  it  except  what  he  told  me. 

Q.     What  did  he  tell  you  ? 

A.  He  said  nobody  had  a  right  to  contract  any  debts  of  his  for  him 
— that  he  paid  as  he  went — without  a  vratten  order;  that  he  paid  as  he 
went.  It  came  in  connection  with  some  quarrel  that  was  going  on  at 
the  time. 

The  Court— Q.     With  what  ? 

A.  Some  quarrel.  He  was  then  talking  to  somebody  who  had 
presented  a  bill  he  had  not  authorized,  or  claimed  he  had  not. 

Mr.  Pratt — Q.  What  was  his  conduct  in  his  last  sickness  in  re- 
gard to  secretness  in  the  transaction  of  his  business  ? 

A.  He  wanted  everything  that  I  was  doing  for  him — wanted  me 
not  to  say  anything  about  it  to  anybody,  unless  he  gave  me  special 
directions  to  do  it. 
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Q.     What  dispoBition  did  lie  manifest,  so  tax  as  Mrs.  Ha'n'es'  1 

ing  what  was  going  on  ? 

A.  I  understood  that  that  applied  to  her  as  well  as  everybodj 
I  do  not  remember  anything  special  was  said. 

Q.  Did  Mrs.  Hanea  aeem  to  know  eveiything  that  was  tm 
ing? 

Mb.  Barnes— "Well,  I  object. 
•  The  Court — I  sustain  the  objection. 

Mr.  Pratt — Q,  Mr.  Bartlett,  when  did  yon  first  hear  any  on 
press  suspicion  of  Mr.  Kawes'  sanity  ? 

Mr.  Babems — Well,  I  object  to  that. 

The  Court— What  is  the  ground? 

Mb.  Barnes — It  is  irrelevant  and  immaterial. 

The  Cohrt — Suppose  he  never  had  heard  ? 

Mr.  Barnes — It  is  immaterial  whether  be  had  or  had  not. 

The  Court — I  addressed  that  remorli  to  Judge  Pratt.  Would  it 
any  material  effect  in  the  case  ? 

Mk.  Pratt — I  think  it  would,  your  Honor,  from  the  fact  that 
Bartlett  was  there  every  day,  and  sometimes  ofteaer,  during  tht 
months  of  his  life,  and  saw  all  of  these  people  around  there 
claimed  to  have  considered  him  insane,  and  one  or  two  of  whoi 
that  they  treated  him  in  that  way  as  an  insane  person.  If  he 
there  during  all  this  controversy,  or  all  of  these  troubles,  and  i 
heard  any  one  of  them,  or  any  person  else,  express  a  suspicion 
doubt,  as  to  his  present  sanity,  it  strikes  me  it  would  be  quite  i 
terial  fact  to  show  this  to  the  jury. 

Mr.  Barnes — It  does  not  appear  that  this  witness  ever  bad  anj 
wrsation  with  these  people  who  were  there,  or  who  testified  in  n 
to  Mr.  Hawes,  with  reference  to  his  condition,  or  anything  else. 

The  Court— I  sustain  the  objection. 

JuDOB  Pratt — I  except. 

Mr.  Pratt — In  any  of  these  various  converBations,  from  tin 
time,  did  you  notice  any  change  in  his  manner  when  allusions 
made  to  his  wife,  or  the  subject  of  providing  for  her  was  discusec 

Mb.  Barnes — He  has  already  answered  the  question. 

Mr.  Pbatt — Q.     Did  you  answer  that  question  once  ? 

A.     I  think  so;  yes,  sir. 

Mr.  Pratt — Q.  You  heard  one  witness,  or  perhaps  more 
one  speak,  I  believe,  of  a  glitter  in  Mr.  Hawes'  eye  at  times;  dii 
observe  that  any  time  ? 

A.     Yes,  sir:  I  did, 

Q.     Was  it  usual  or  otherwise  ? 

A.  I  think  it  was  usual  when  he  was  a  little  excited.  It  is  a  g] 
which  usually  consumptives  have.     There  was  nothing  wild  aboi 

i'ust  the  clear  expression  which  people  who  die  of  consninption  t 
had  a  hrotlier  who  died  of  consumption  who  hod  that  ezpressioi 
actly  in  his  eyes;  his  eyes  were  clear. 

Mr.  Bates — Q.     He  died  of  consumption,  yon  say? 

A.     Yes,  sir. 

Mr.  Pratt — Was  there  anything  in  the  general  character,  life 
conduct,  or  ideas  of  Mr.  Hawes,  which  distinguished  him  from 
general  run  of  men  ? 

Mb.  Barnes — I  object.  If  there  is  any  evidence  of  that  Idnd  t 
in,  it  should  have  gone  in  at  the  first. 
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The  CottRT — I  sustain  the  objection. 

Mr.  Pratt — The  Reporter  will  note  an  exception  to  the  ruling  of 
the  Court. 

Q.     What  was  his  natural  temperament  ? 

Mr.  Barnes — I  object. 

Mr^  Pratt — Now,  if  the  Court  please — 

The  Court — [Interrupting] — I  will  allow  that  question  to  be  asked. 

Mr.  Pratt — Q.     What  was  his  temperament  naturally  ? 

A.  He  was  naturally  quick-tempered,  cross,  very  irritable — ^very 
bitter. 

Q.    What  were  his  views  of  his  abilities,  capacities  and  sagacity? 

A.  Well,  he  had  a  very  high  opinion  of  himself — of  his  own  judg- 
ment and  ability — great  reliance  upon  his  own  judgment  and  powera. 

Q.  What  was  his  general  treatment  and  conduct  towards  other 
people  ? 

A.  Well,  it  was  courteous  so  long  as  they  did  not  cross  him,  but 
when  they  did,  it  didn't  make  any  difference  who  it  was,  he  was  very 
bitter. 

Mr.  Pratt — Q.  What  were  his  views,  habits — that  is,  with  refer- 
ence to  their  being  loose  and  careless  or  precise  ? 

A.  He  was  very  precise  about  everything.  He  seemed  to  be  as 
careful  and  precise  about  a  transaction  which  involved  a  ten  cent  piece 
as  he  would  be  of  that  of  a  hundred  dollars. 

Q.  What  was  his  esteem  or  appreciation  of  the  value  of  the  uses 
of  money  and  property  ? 

A.  He  seemed  to  have  a  very  high  appreciation  of  their  uses  and 
value. 

Q.  How  was  he  about  his  personal  expenditures;  liberal  or  parsi- 
monious ? 

A.     Very  parsimonious,  I  should  say,  very  close. 

Q.  Was  he  a  suspicious  and  cautious  man,  or  a  confiding  and 
trustful  one  naturally  ? 

A.     I  think  naturally  he  was  very  suspicious. 

Q.  From  all  your  intercourse  with  and  observationof  Mr.  Hawes, 
have  you  a  settled  opinion  as  to  his  sanity  or  insanity? 

Mr.  Barnes — Do  not  answer  that  question.  Now,  the  counsel 
knows  very  well  that  that  whole  subject  was  closed  out. 

Mr.  Pratt — I  understand  it  very  well,  and  I  do  not  propose  to 
have  any  argument  or  controversy  at  all,  as  I  accept  the  ruling  of  the 
Court  with  the  utmost  cheerfulness.  I  merely  want  to  get  my  excep- 
tions on  the  record  at  the  proper  time  and  place.  Of  course  I  do  not 
propose  to  resist  the  ruling  of  the  Court,  or  to  manifest  any  disposi- 
tion not  to  submit  with  the  utmost  cheerfulness.  There  is  no  occasion 
for  any  petulance  on  the  part  of  the  opposing  counsel  at  all. 

Mr.  Barnes — I  object  to  the  question. 

The  Court — I  overrule  the  objection  to  the  question. 

Mr.  Pratt — Just  answer  this  question  yes  or  no,  Mr.  Bartlett. 

Q.  From  all  your  intercourse  with  and  observation  of  Mt.  Hawes, 
have  you  a  settled  opinion  as  to  his  sanity  or  insanity  ? 

A.     A  very  decided  opinion. 

Mr.  Pratt — The  next  question  you  will,  of  course,  not  answer,  un- 
less permitted.     What  was  your  opinion  ? 

Mr.  Barnes — I  object. 

The  Court — The  objection  is  sustained. 

Mr.  Pratt — What  is  the  ground  of  the  objection  ? 
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Mr.  Barnes — ^It  has  already  been  stated,  argned  and  ruled  upo 

Mr.  Pratt — Well,  if  you  rest  upon  that  simple  objection^  we 
be  very  glad  to  have  you — 

Mr.  Barnes — I  object  upon  the  ground  of  the  jeasons  already  st 
in  the  argument  of  the  question,  and  as  to  the  burden  of  proof  and 
right  of  the  proponents  to  introduce  new  testimony.  That  it  is  1 
missible  under  reasons  stated. 

The  Court — The  objection  is  sustained  by  the  Court. 

[The  counsel  for  the  Executor  and  for  Mr.  Evans,  and  the  devi 
tmder  the  will,  all  the  parties,  except  to  the  ruling  of  the  Court.] 

The  Court — I  may  as  well  state  to  the  gentlemen  that  jou  will  ] 
to  agree  as  upon  the  ex^^eptions. 

Mr.  Pratt — We  have  agreed  upon  them. 

The  Court — As  the  case  was  rather  confused,  I   said  I  would  '. 
to  bind  the  parties  here,  because   the  statute  required    me    to 
them,  but  I  have  not  thought  about  the  case  at  all  since  that  t 
There  cannot  be  but  two  sides  to  this  case,  because  the  will  is  t 
either  sustained  or  not  sustained. 

Mr.  Barnes— That  is  precisely  the  ground  upon  which  I  put 
case  at  first 

The  Court — There  has  been  no  trouble  arising  yet.  I  said  I  w 
consider  that  when  it  came  up. 

Mr.  Barnes — There  is  this  about  it ;  Mr.  Evans — 

Mr.  Pratt — [Interrupting] — If  the  Court  please,  I  had  a  cons 
tion  with  the  counsel  of  the  executor  when  the  case  first  commei 
and  he  told  me  to  go  on  and  try  the  case. 

Mr.  Kennedy — I  merely  stated  that  I  did  not  call  the  witness, 
did' not  object.  But  as  a  party  for  the  will,  as  a  matter  of  com 
have  no  objection. 

Mr.  Pratt — Simply  leave  it  for  us  to  manage. 

Mr.  Barnes — Of  course,  if  that  is  the  understanding  that  Mr.  I 
is  here  for  everybody  on  their  side,  including  the  executor,  why  1 1 
no  more  to  say,  if  that  is  the  arrangement;  but  I  was  not  aware  < 
before. 

Cross-Examination  by  Mr.  Barnes — Q.     You  stated  on  your  d 
examination,  that  when  Mr.  Hawes  was  making  the  arrangement 
you  with  reference  to  little  Horace's  education, you  asked  him  if  he 

Eosed  to  prevent  Mrs.  Hawes  from  seeing  her  child,  and  he  said 
ad  no  objections  to  her  seeing  him.     Am  I  correct  ? 
A.     Yes,  sir. 

Q.     Now,  where  was  little  Horace  at  this  time? 
A.     Where  was  he  ? 
Q.     Yes. 

A.     I  think  out  in  Ann  Arbor,  Michigan. 
Q.     In  Ann  Arbor,  Michigan  ? 
A.     I  think  so,  though  I  don't  know  personally. 
Q.     Did  he  go  to  Europe  from  there  ? 
A.     Yes,  sir. 

Q.     Did  he  ever  come  back  here  ? 
A.     No,  sir. 

Q.  Did  you  know  at  the  time  that  Mr.  Hawes  was  gains  to 
him  direct  from  Ann  Arbor  to  Europe  ? 

A.     I  knew  he  was  not  coming  back  here. 
Q.     How  long  was  he  to  be  gone  ? 
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A.     Five  years. 

Q.  Then  what  did  you  mean  by  asking  Mr.  Hawes  if  he  proposed 
to  keep  Mrs.  Hawes  from  seeing  him  when  you  knew  he  was  in  Ann 
Arbor,  and  that  he  was  to  be  gone  for  five  years  ? 

A.  I  refer  to  when  he  came  under  my  protection.  Whether  he 
expected  that  I  would  prevent  Mrs.  Hawes  from  seeing  the  child  ? 

Q.     When  ? 

A.  After  his  death.  As  long  as  Mr.  Hawes  lived  I  considered  I 
had  nothing  to  do  but  to  look  out  for  this  money;  no  responsibility  or 
direction  about  the  child. 

Q.  Were  you  there  taking  Mr.  Hawes'  directions  as  to  whether 
after  his  death  you  shou]  d  prevent  the  child's  mother  from  seeing  him  ? 

A.  Trying  to  ascertain  what  his  feelings  were  on  the  subject, 
with  a  view  that  if  he  had  said  he  did  not  want  her  to  see  him,  I  should 
have  refused  to  act. 

Q.  Your  remark  related  to  the  expiration  of  the  five  years  in  Eu- 
rope; at  the  end  of  that  time  whether  you  should  interpose  to  prevent 
her  from  seeing  the  child  ? 

A.     No,  sir;  that  is  not  it  at  all. 

Q.     Let  us  have  it  ? 

A.  I  did  say  this;  that  at  that  time  Mr.  Hawes  talked  to  me  as  if 
he  did  not  expect  to  live  but  a  very  short  time.  My  question  referred 
to  after  his  death;  after  he  came  under,  to  some  extent,  my  control: 
whether  it  was  a  part  of  his  plan  for  me  to  prevent  the  child  seeing  his 
mother. 

Q.  Did  you  not  know  rather  that  the  object  of  Mr.  Hawes  getting 
the  child  out  of  the  country  with  Professor  Evans,  was  to  get  him 
away  from  his  mother,  among  other  things  ? 

A.  I  know  what  he  said  to  me;  that  he  wanted  him  educated  away 
from  his  mother. 

Q.     Did  you  know  that  was  the  object  of  it  ? 

A.  That  was  one  of  the  objects  of  the  arrangement;  to  get  him  a 
good  education  and  away  from  her  influence. 

Q.  When  Mr.  Hawes  got  -excited  about  the  grain,  as  you  say,  on 
the  20th  of  August,  1870,  and  went  to  his  room  and  denounced  his 
wife  to  you,  I  want  you  to  tell  the  jury,  if  you  can,  what  he  said. 

A.  I  think  I  have  given  the  conversation  as  near  as  I  can.  It  was 
a  matter  that  was  very  unpleasant  to  me  at  the  time,  and  I  did  not 
want  to  hear  it,  and,  just  the  first  moment  I  could,  I  put  a  stop  to  it. 

Q.  Let  me  ask  you  why  it  is  that  if  you're  able  to  remember  these 
other  transactions  with  such  remarkable  particularity,  their  successive 
order  of  time  and  events,  that  you  cannot  remember  a  thing  so  extra- 
ordinary as  an  attack  of  a  husband  upon  the  chastity  of  his  wife,  and 
which  made  such  an  extremely  disagreeable  impression  upon  you  ? 

A.  Well,  I  knew  that  that  was  the  talk»  but  then  I  don't  recollect 
the  exact  language  that  he  used  on  the  occasion.  I  have  not  in  all  of  my 
testimony  pretended  to  give  the  exact  language  of  Mr.  Hawes,  as  near 
as  I  can  remember. 

Q.  I  did  not  ask  you  to  give  the  exact  language,  but  I  ask  you  to 
give  it  to  the  jury  just  as  near  as  you  can. 

A.     I  think  I  have  done  that. 

Q.     I  ask  you  to  give  it  to  the  jury  just  as  nearly  as  you  can. 

The  Court — He  says  he  has  done  that  once. 

The  Witness — I  recollect  one  thing  he  said;  that  she  was  not  fit  to 
be  in  any  man's  house. 
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Q.    Anything  else  ? 

A.  She  was  not  a  virtuous  woman;  but  the  words  that  he  u 
don't  recollect;  that  was  the  idea. 

Q.     "Was  his  language  profane  ? 

A.  I  don't  think  he  swore,  but  I  think  that  the  word  he  usee 
haps  was  not  very  refined  or  delicate.  I  think  that  is  probably  il 
it  gave  me  that  idea  distinctly,  that  he  laid  that  charg-e  again; 
wife. 

Q.     That  is  all  you  remember  about  that  ? 

A.     Yes.     That  is  more  the  impression  than  the  language. 

Q.  I  ask  you  now,  under  your  oath,  is  that  all  you  rememb 
that  occasion  ? 

A.  I  have  stated,  Mr.  Barnes,  my  answer.  As  I  stated  befc 
have  given  all  I  recollect. 

Q.     That  is  the  whole  of  it? 

A.     On  this  subject;  yes,  sir. 

Be-direct  Examination  by  Mb.  Pratt — Q.  When  he  accused  hi 
of  these  things,  did  he  seem  to  believe  them  to  be  true,  or  was  it  n 
to  vex  and  annoy  her  ? 

A.     From  his  manner — 

Mb.  Babnes — [Interrupting.]  I  object  to  that.  Now  the  co 
has  already  had  his  full  swing  at  the  witness,  and  asked  him  i 
pleased  on  this  subject.  He  has  been  examining  this  witness  no 
and  a  quarter  hours,  and  I  have  asked  him  three  questions. 

Mb.  Pbatt — That  is  not  the  question  I  propose  to  ask  him. 
the  permission  of  the  Court  to  allow  that  one  to  be  asked. 

The  Coubt — That  is  the  only  one  ? 

Mb.  Pbatt — Yes,  air. 

The  Coubt — Ask  it. 

Mb.  Babnes — I  withdraw  my  objection. 

Mb.  Pbatt — Did  he  seem  to  believe  these  things  against  his  wi 
was  it  simply  to  vex  and  annoy  her  ?    That  was  the  question. 

A.  I  say  that  he  was  mad  when  he  said  so;  but  his  not  repe 
it  afterwards,  I  regarded  as  an  abandonment  of  that  charge;  tb 
the  way  it  appeai*ed  to  me.  But  when  he  said  that  in  the  first  p 
he  said  so  very  emphatically  and  decidedly;  but  when  he  can 
repeat  over  the  various  grievances,  he  did  not  say  that,  but  merely 
these  other  remarks. 

Mb.  Babnes — You  say  he  appeared  to  abandon  it.  I  unders 
you  to  have  told  the  jury  that  Mr.  Hawes  subsequently  charged 
personally  with  being  in  an  improper  intimacy  with  his  wife,  and 
he  meant  improper  relations;  and  you  had  resented  it;  and  the 
said  that  if  a  lady  went  to  a  man's  office  she  did  not  go  for  any 
purpose;  did  you  say  that  ? 

A.     Yes,  sir. 

Q.     Did  you  regard  that  as  an  abandonment  of  the  charge. 

A.     I  am  speaking  now  of  the  night  when  this  conversation 
place.     He  made  this  charge,  but  when  he  went  to  repeat  it  more 
fully,  he  did  not  put  this  iu;  and  I  regarded  that  as  an  abandon: 
of  that  which  he  said  just  before;  but  then  of  course  he  may 
entertained  the  opinion  afterwards.     I  don't  know. 

Q.  You  mean  to  say  you  consider  he  abandoned  the  charge  bei 
he  did  not  speak  of  it  this  time  ? 
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A.     At  that  time  he  abandoned  it. 

Q.  What  do  you  mean  ?  That  he  said  it  was  not  so,  or  did  not 
repeat  it  ? 

A.     He  did  not  repeat  it. 

Q.     That  is  all  ? 

A.     That  is  all.     He  repeated  a  different  thing. 

Horatio  Stebbins  called  for  the  executor — sworn. 

Examined  by  Mb.  Pratt — Q,  How  long  have  you  resided  in  San 
Francisco  ? 

A.    About  seven  years. 
•    Q.     What  is  your  profession  ? 

A.     I  am  a  minister. 

Q.     Did  you  know  the  late  Horace  Hawes  in  his  lifetime  ? 

A.     I  have  known  him  since  1865. 

Q.     How  did  your  acquaintance  with  him  arise  ? 

A.  I  went  to  see  him  first  at  his  house  on  FolBom  street  for  the 
purpose  of  hiring  his  house;  the  first  time  I  ever  met  him. 

Q.  What  were  your  relations  with  him — friendly  or  intimate,  or 
otherwise,  and  when  did  they  become  intimate? 

Mb.  Barnes — Well,  it  don't  appear  that  it  was — let  him  go  on  and 
state  it.  This  witness  certainly  is  competent  to  state  what  he  knows 
about  Mr.  HaWes  without  being  helped. 

A.  My  knowledge  of  Mr.  Hawes  began  in  the  Summer  of  1865. 
I  saw  him  occasionally  for  two  years,  say;  I  saw  him  then  more  fre- 
quently; 1  saw  him  quite  often  before  his  voyage  to  Europe;  on  hid  re- 
turn from  Europe  I  saw  him  still  more  frequently,  and  for  about  four- 
and-a-half  or  five  months  before  his  death  I  saw  him  every  day. 

Q.  When  did  he  first  speak  to  you  on  the  subject  of  founding  or 
endowing  any  public  institution  ? 

Mr.  Barnes — Wait  a  moment,  Mr.  Stebbins.     I  object  to  that,  that 
it  is  immaterial;  it  has  no  connectflbn  to  the  subject  at  all  ? 

The  Court  [after  discussion] — I  have  allowed  the  question  to  be 
asked  heretofore  and  it  can  be  asked  again. 

Mr.  Pratt — When  did  he  first  talk  to  you  on  the  subject  of  found- 
ing or  endowing  some  public  institution  ? 

A.     In  1865. 

Q.     How  did  that  conversation  arise,  and  what  was  it  ? 

A.  It  was  a  mere  suggestion  that  I  made  him;  he  said  he  wished 
to  meet  me  to  consult  with  me  on  matters  of  education,  concerning  the 
founding  of  an  institution  of  learning.  I  told  him  I  would  be  happy 
to  meet  him. 

Q.     Did  you  meet  him  ? 

A.     No,  I  did  not. 

Q.  How  many  times  probably  did  he  speak  to  you  on  that  subject 
before  he  went  to  Europe  ? 

A.     It  is  impossible  to  tell,  sir. 

Q.     More  than  once  ? 

A.'     Yes,  sir. 

y.  Did  he  always  express  the  same  general  views  in  regard  to  the 
deed  ?  Did  he  at  any  time  abandon  the  project  ?  State  what  general 
Tiews  he  expressed  on  the  subject  whenever  he  spoke. 

A.  .  He  always  spoke  to  me  of  it  as  if  the  matter  was  revolving  and 
developing  in  his  own  mind;  he  was  writing  out  schemes  and  remodel- 
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ing  and  making  a  consistent  system,  at  least,  consisten 
mind. 

Q.  Did  he  ever  express  to  you  his  views  on  the  propr 
of  leaving?  large  inheritances  to  children — larg^e  sums  of  r 

A.  He  said  he  did  not  think  it  was  wise  policy  to  leai 
of  money  to  children. 

Q.  Did  he  assign  any  reasons  why — was  there  any  € 
versation  on  that  subject? 

A.     Never,  I  think. 

Q.  Do  you  recollect  about  when  he  first  spoke  to  vou 
ject  ? 

A.  It  was  in  an  interview  I  had  with  hina  at  Kedwo 
were  riding  over  the  farm  on  horseback.  The  boy  was 
with  us  and  one  of  his  men  servants  on  the  farm.  I  expi 
my  satisfaction  of  the  boy,  that  he  was  a  pleasant  boy 
seemed  gratified  and  said:    ''But  I  shall  not  leave  him  th: 

Q.     Do  you  recollect  in  what  year  that  was.  Doctor  ? 

A.  I  cannot  say.  I  should  say  it  was  three  years  a^vo 
not  tell  into  six  months  in  regard  to  that  conversation  i 
Mrs.  Hawes  can  refresh  my  memory  in  regard  to  it,  I  do 
was  either  in  October,  three  years  ago  now,  or  three  ye 
May.  '    : 

Q.  When  was  your  last  conversation  with  him  on  tb 
endowments  to  these  public  institutions  ? 

A.     My  last? 

Q.     Yes,  sir;  the  last  ? 

A.     Well,  sir,  the  Saturday  night  before  he  died. 

Q.     What  day  of  the  week  did  he  die  ? 

A.     He  died  on  Sunday. 

Q.  What  were  your  personal  relations  towards  Mrs 
the  family  generally  ? 

A.     They  were  relations  of  con^ence  and  respect,  I  s 

Q.  Did  Mrs.  Hawes  ever  speak  to  you  on  the  subjecl 
mestic  troubles  ?  •  . 

A.     She  came  to  me  to  ask  me  my  opinfon  in  reg-ard  t< 

Q.     At  your  house  ? 

A.     Yes,  sir. 

Q.     Can  you  fix  the  time  ? 

A.  I  cannot  fix  the  time  except  by  referring*  to  some  i 
have  been  recited  here  this  afternoon. 

Q.     Well(?) 

A.     Mrs.  Hawes  has  spoken  to  me  several  times 

Mr.  Barnes — [Interrupting.  ]  Never  mind  that.  I  do 
to  give  the  conversations,  if  you  please;  simply  to  know  i 
with  you  ? 

A.     She  did. 

*Mr.  Pratt — Fix  the  time,  then,  with  reference  to  those 
proposed  ? 

A.  I  fix  the  time  here  with  reference  to  the  wheat  h 
was  after  that. 

Q.     Did  Mr.  Hawes  ever  converse  with  you  or  speak  t< 
subject  of  his  domestic  troubles  and  complaints  against  his 
A.     No,  sir. 

Q.  After  his  return  from  Europe,  where  did  you  first  i 
how  did  it  happen;  that  is,  was  it  at  his  request  or  othen 
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t    did  it  happen  ?    You  were  there,  as  jou  say,  daily,  as  you  say  for  the 

last  four  months  of  his  life  ? 
I  A.     I  cannot  recall  precisely  the  occasidh  on  which  I  met  him  after 

I    his  return  from  Europe;  but  I  began  to  see  him  frequently  at  his  place 
I    on  Folsom  street  in  the  autumn  after  his  return  from  Europe,  and  I 

began  to  see  him  at  the  request  of  Mrs.  Hawes. 
!  Q.    Did  he  ever  make  any  especial  request  of  you,  to  visit  him 

frequently,  or  otherwise  ? 

A.     Yes,  sir. 

Q.  Wlmt  was  that  conversation;  what  did  he  say  about  it,  or  f^bout 
you? 

A.  He  expressed  a  great  satisfaction  from  personal  interviews  with 
me,  and  I  told  him,  said  I,  ''If  it  will  be  any  pleasure  to  you,  or  give 
[  you  any  comfort,  I  will  come  and  see  you  often,"  to  which  he  said, 
''  It  would  be  the  greatest  comfort;  it  would  prc^ong  his  life,"  and  I 
said  to  him,  **  1  will  come  and  see  you  every  day,  if  it  is  in  my  power, 
sometimes  it  will  not  be." 

^Q.  Did  he  converse  with  you  freely  on  all  of  these  visits  and  ooci^ 
sions? 

A.     Yes,  sir. 
I  Q.     What  were  the  subjects  of  conversation  ? 

,  A.    Pretty  much  everything  in  the  range  of  human  experience. 

Q.  -Did  he  ever  talk  of  the  subject  of  politics  ? 

A.     Yes,  sir. 

Q.     How  much  ? 

A.     He  gave  me  a  history  of  the  Consolidation  Act. 

Q.     Did  you  have  any  conversation  on  the  subject  of  religion  ? 

A.  ^  Yes,  sir. 

Q.  '  What  was  that  conversation,  substantially? 

A.     It  would  be  difficult  to  state  it  at  large,  sir. 

Q.     I  want  to  know  the  gener^  bent  of  his  mind, 
^  A.     Shall  I  state  a  circumstance,  or  any  set  of  circumstances  in 

that  direction  ? 

Q.     Yes,  if  you  please. 

A.  Mr.  Hawes  once  expressed  the  opinion  to  me  that  he  would 
like  to  take  a  ship,  and  go  out  into  a  change  of  climate.  I  told  him  I 
thought  it  would  be  a  mistake;  that  my  experience  had  led  me  to 
believe  that  invalids  who  had  gone  away  from  home  for  refreshment, 
had  commonly  found  distress.  I  told  him,  '*  I  hope  you  will  stay  here 
at  home,  and  go  down  through  the  valley  of  death  with  composure  and 
support."  I  said,  **  I  will  do  all  I  can  to  go  with  you."  At  which 
Mr.  Hawes  said,  **  Well,  that  would  be  pleasant."  I  told  him,  "I 
don't  want  to  have  you  die  without  giving  a  sign.  What  do  you  think 
of  the  future  ?  What  are  your  views  of  the  moral  and  spiritucd  world  ?" 
He  said,  "  Well,  that  would  be  hard  to  tell."  I  asked  him  if  he  had 
any  conception  of  the  future  life.  He  said  he  had;  he  believed  in  it, 
but  it  was  difficult  to  give  it  a  distinct  idea,  a  distinct  outline  in  his 
mind,  but  he  looked  forward  to  it  as  a  fact  and  expectation,  and  as,  on 
the  whole,  an  improvement  of  the  human  condition. 

Q.  What  did  he  say  about  the  future  of  California  and  of  the  Uni- 
versity ? 

A.  He  was  accustomed  to  talk  about  California,  dating  back  from 
his  early  experience,  when  he  shot  wild  geese  on  Eincon  Hill,  up  to 
the  present  time;  and  he  said  that  the  State  of  California  would  have 
no  marked  prosperity  for  thirty  years. 

33 
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Q.  Did  hb  go  into  details  to  explain  to  you  his  reason 
reached  that  conclusion  ? 

A.     Y6s,  air. 

Mb.  Barnes — Well,  I  object  to  that. 

Mb.  Pratt — How  often  in  this  conversation  did  be  speak  of 
ject  of  endowing  these  public  inetitutions  ? 

A.     He  was  inclined  to  talk  on  this  aubject  very  much. 

Q.  Hov  did  he  expreee  himself  in  these  conversatioiiB  in  i 
his  children  ? 

A.  He  was  aocustomed  to  say  in  general  that  he  had  p 
amply  for  all  those  dependent  on  him. 

Q.  With  reference  to  his  attachment  or  feeling  for  hia  i 
lore  for  them;  what  was  his  coDTersation  in  that  regard  ? 

A.     He  never  said  anything  about  his  affections  for  anybod 

Q.  What  did  h^ever  say  to  you  about  the  probabilities  of 
cess  of  the  University,  and  about  its  future,  and  how  did  he 
that,  and  how  did  he  talk  on  this  subject;  extravagantly  oi 
wise? 

A.  You  have  got  two  questions  there,  Mr.  Pratt;  which  o 
I  answer  first? 

Q.    On  the  subject  of  the  University  ? 

A.  He  talked  a  great  deal  about  the  Uuiversity  and  the 
tions,  the  Chamber  of  Industry;  and  he  talked  about  them  i 
which  evidently  evinced  that  it  was  a  subject  very  weighty  on  hJ 
whether  they  would  succeed  or  not. 

Q.  Well,  you  and  he  sometimes  discussed  the  practicabllit 
scheme  ? 

A.    Yea,  sir. 

Q.  What  were  the  objections  ?  What  suggestions  did  yoi 
and  how  did  he  receive  them  ? 

A.  Mr.  Hawes  did  not  receive^uggestions  kindly;  that  : 
intellectual  kindness,  I  mean.  He  spun  everything  from  1 
brain  as  a  spider  spins  his  web.  He  asked  me  to  make  Bugg 
but  I  don't  Know  ttiat  he  evertook  a  suggestion;  the  only  one 
heard  of  was  the  one  given  to  him  by  the  ex-president  of  the  lU 
University,  Mr.  Havens.  I  made  suggestious  to  him — I  made 
tions  in  the  way  of  objections  to  Mb  scheme,  or  qualification 
working  power.  For  instance,  I  suggested  to  him  to  join  hia 
ment  with  the  University  of  the  State,  with  which  I  was  aas< 
and  that  if  he  desired  he  could  there  make  an  endowment  ao  s 
that  it  would  really  give  character  and  determine  the  future 
University,  and  put  his  name  on  it  forever. 

Q.     Was  he  impatient  ?    Did  he  become  impatient  ? 

Ms.  Babites — Let  the  Doctor  go  on.  You  have  talked  a  fa 
day;  let  him  talk  a  little. 

Thk  WrriiESS — He  did  not  manifest  any  impatience,  but  as 
want  of  confidence  in  such  moves. 

Bis.  Pratt — What  answer  did  he  make  to  that  suggestion  of 
it  to  the  State  University  ? 

A.  That  would  never  do;  the  State  University  would  neri 
to  anything. 

Q.  In  what  manner  did  he  speak  of  the  future  succeas  am 
tation  of  the  Mont  Eagle  University  ? 

A.    In  regard  to  oUier  snggestionB— I  made  other  soggest 


THE  HAWES'  WILL  CASE.  516 

him  concerning  the  University  of  the  State,  and  joining  it  to  the 
State. 

Q.     What  were  they  ? 

A.  I  made  suggestions  to  him  concerning  the  external  endow- 
ments, what  we  call  the  external  endowments,  that  is,  the  stipulation 
that  certain  money  shall  be  paid  by  society  at  large  before  his  donation 
shall  have  effect.  I  made  this  general  statement  to  him  as  a  qualifica- 
tion of  his  donation.  I  told  him  that  my  experience  had  been,  and 
reason  seemed  to  confirm  it,  that  if  a  man  was  embarked  in  a  great 
enterprise  of  beneficence,  it  was  commonly  a  qualification  of  that 
enterprise  for  him  to  say  that  he  would  give  so  much  on  condition  that 
somebody  else  would  give  so  much,  and  that  his  condition  qualified 
the  foundation,  and  would  limit  and  qualify  its  success. 

Q.     How  did  he  receive  that  suggestion  ? 

A.  Well,  he  received  it,  but  not  with  respect;  that  is,  with  intel- 
lectual respect;  no  disrespect  towards  me,  but  he  did  not  receive  it 
with  intellectual  hospitality  at  all.  He  said  that  he  did  not  wish  to 
cram  it  down  the  throats  of  society;  if  they  did  not  want  it  enough  to 
give  what  he  had  enjoined  in  the  conditions,  they  need  not  have  it. 

Q.  Did  he  speak  of  his  own  fame  and  reputation  in  connection 
with  the  University  ? 

A.    Yes. 

Q.  How  was  he  accustomed  to  speak  on  that  subject,  of  the 
reputation  of  himself  and  the  University  ? 

^  A.    In  terms  that  would  be  considered  by  ordinary  minds  extrav- 
agant. 

Q.     Give  some  illustrations  of  that,  if  you  please  ? 

A.  You  confine  me,  now,  to  his  opinion  of  the  University,  not  of 
himself  ? 

Q.     Yes — take  the  University  first,  then. 

A.  He  felt  that  the  University  would  be,  if  this  scheme  was  carried 
out,  the  greatest  institution  on  the  earth;  that  it  would  be  the  center  of 
scientific,  intellectual  and  literary  life;  that  on  the  anniversaries,  on 
the  decades  appointed  for  the  gathering  of  the  electoral  college,  once 
in  ten  years,  that  the  scientific  men  of  the  world  would  come  here,  and 
that  the  seat  of  the  University  would  be  the  seat  of  the  wealth  and 
refinement  and  education  of  the  world;  that  is,  it  would  be  central;  it 
would  be  the  center  of  that  influence. 

Q.  In  that  connection  did  he  speak  of  the  development,  growth 
and  increase  of  population  of  California  ? 

A.    Yes,  sir. 

Q.    How  did  he  express  himself  on  that  subject  ? 

A.  He  was  accustomed  to  speak  of  the  surroundings  of  this  bay 
and  contrast  it  with  the  other  portions — for  instance  his  residence  at 
Cannes.  He  compared  and  contrasted  the  value  of  property  here  with 
the  value  of  property  there,  and  the  palatial  residence,  there  with  some 
that  would  be  built  here.  He  took  the  general  geographical  situation 
of  the  country,  with  reference  to  the  world,  its  development  of  com- 
merce, and  the  progress  of  social  intercourse,  and  the  increase  of  means 
of  communication.  He  felt  that  the  waters  of  this  bay  would  be 
looked  down  upon  by  the  most  highly  civilized  portion  of  the  globe. 

Q.  Now,  how  did  he  express  himself  in  regard  to  his  own  fame 
in  connection  with  all  these  things  ? 

A.  He  had  a  great  expectation  in  regard  to  his  own  fame  which 
he  left — ^in  all  the  conversation  I  had  in  regard  to  it  he  desired  that 
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Ms  own  life  and  reputation  ebould  be  written  np  hy  somebodT. 
cemiag  hia  immediate  reputation,  he  simply  desired  that  he  sbo 
buried — that  is,  ehould  be  buried  according  to  the  arrangeinentfi 
he  hod  made.  He  left  the  permanent  reputation,  his  permanenl 
tation  to  mankind.  He  evidently  was  fascinated  by  it,  looked  fc 
to  it,  and  delighted  in  it, 

Ms.  Babnes — In  what,  Doctor? 

A.     In  that  reputation. 

Q.     Reputation;  when,  how? 

A.  That  should  be  in  the  fatnre.  For  inatance,  to  illnBtrsfa 
said,  that  is  at  eome  future  time,  mea  should  raise  a  monument  t 
other  than  the  monument  of  the  UniTersity,  he  thought  the 
proper  inecription  on  it  would  be  the  simple  word  "  BCawes." 

Mb.  Pratt — "What  was  his  ordinary  manner  and  appearance  t 
these  extTavag:ant  statements  ? 

A.    Usually  sobriety  and  calmness. 

Q.  Did  you  often  see  Mrs.  Hawes  in  his  presence  dtuing 
Tisits? 

A.     Yes,  sir. 

Mb.  Babnes — Can't  you  exhaust  one  subject  at  that  time  f 

Mb.  Fbatt — Tea,  air;  I  have  exhausted  the  other  subject.  I 
that  for  you  now,  .Mr,  Barnes. 

The  Codbt— -I  think  we  had  just  as  well  adjourn. 

[Here  the  Court  adjourned  until  ten  o'clodt  Friday  mominff. 
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Bet.  H.  Stebbinb  recalled  for  further  examination. 

By  Mb.  Fbatt — Q.  Did  you  frequently  see  Mrs.  Hawes  i 
presence  of  her  husband  during  these  interviews  there — visits  T 

A.    Yes,  sir. 

Q.    What  was  hia  nuuiner  and  conduct  towards  her? 

A.  Do  you  want  I  should  state  my  interviews  with  them  tog 
from  the  beginning  of  my  knowledge  of  them  together  f 

Q.  Yes,  sir;  to  show  whether  there  was  any  partioolAT  i*li«ii 
not? 

A.  I  saw  Mr.  and  Mrs.  Hawes  together  the  first  tame  on  mj 
to  Redwood  Farm,  which  I  named  yesterday.  There  appearand 
not  affectionate  or  mutual,  such  as  characterizes  a  family.  Pertu 
might  be  that  Mrs.  Hawes  appeared  cowed,  abject  and  nnhappj. 
express  upon  it  morally,  it  was  a  kind  of  cat  and  do^  life,  in  i 
they  were  both  around  the  same  hearthstone,  but  andeutly  no 
same  species. 

Mb.  Babnes — Now,  state  how  he  appeared.  Ton  have  stated 
she  appeared.     Now  state  how  he  did. 

A.  He  was  silent,  indifferent  to  any  observation  made  by  hi 
any  suggestion  she  made  at  the  table.  That  was  the  only  place  i 
she  did  make  any;  it  attracted  no  attention  from  Urn. 
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Mr.  FfiATir-^After  that,  during  all  your  intercourse  with  them,  state 
what  his  treatment  of,  and  conduct  toward  her  was. 

A.     With  them  together  ? 

Q.     Yes,  sir. 

A.  I  next  saw  them  together  at  the  house  on  Folsom  street. 
Whether  I  saw  them  together  before  these  frequent  visits  commenced 
or  not,  I  cannot  tell,  but  during  Mr.  Hawes'  last  days  or  months,  I 
saw  them  together  almost  evetj  day,  Uiat  is,  when  I  called  at  the 
house,  I  found  Mrs.  Hawes  there  attending  to  her  husband  commonly; 
sometimes  I  went  in  and  found  him  alone,  but  she  came  up— she  came 
in  from  Redwood  several  times  while  I  was  there,  and  brought  her 
daughter  there  and  came  to  his  bedside;  but  commonly,  when  I  went 
there,  I  found  her  there,  but  on  my  coming  in,  she  usually  retired. 
Sometimes  she  did  not,  and  when  she  did  not,  he  directed  her  to. 

Mr.  Barnes— Q.  What  did  he  say,  Doctor  ?  I  don't  propose  to 
cross'^examine  you  at  all,  and  for  that  reason,  from  time  to  tune,  I  call 
your  attention  to  it— in  what  way  did  he  direct  her  ? 

A.  He  directed  her  sometimes  by  simple  suggestion.  Once  he 
directed  her  when  she  seemed  to  linger,  he  directed  her  with  severity, 
'*  Leave  the  room  I    Why  do  you  stand  before  me  ?" 

Mr.  Prati^^Q.    At  such  times,  did  she  make  any  reply  ? 

A.     No. 

Q.     What  did  she  do  ? 

A.     She  left. 

Q.  How  Would  you  describe  his  usual  manner  and  conduct  towaifds 
her  whenever  you  saw  them  together  ? 

A.     It  was  contemptuous. 

Mr.  Barnbb — Q.     Mow  would  you  describe  her  usual  manner? 

A.  During  the  days  of  the  sickness  when  I  saw  them  together  in  the 
house  on  Folsom  street,  her  conduct  was  careful  and  dutiful  towards 
him;  I  cannot  say  that  it  Was  affectionate*  There  never  seemed  to  be 
any  affection  in  the  matter.  She  came  in  once  from  Redwood  with  her 
child,  and  c£une  to  his  bedside,  and  kissed  him.  I  am  aman  of  family; 
I  treat  my  family  with  affection,  but  there  was  no  affection  then»  The 
kiss  was  of  putty,  and  it  was  received  as  a  ball  of  putty  might  have 
been  on  a  man^s  face. 

Mr.  Pratt — Q.  Did  you,  near  the  close  of  Mr.  Hawes'  life,  see 
any  indications  of  any  softening  on  his  part  to  her,  or  any  tenderness 
towards  her? 

A.  I  did  not  see  it;  Mrs.' Hawes  herself  refered  to  conduct,  which 
she  interpreted  as  amelioration. 

Mr,  Barnes — I  move  to  strike  that  out,  from  "Mrs.  Hawes'*  to, 
and  including  the  word  ''amelioration." 

Mr.  Pratt — Q.  Did  you  often  see  other  and  different  peifsons  in 
his  presence,  during  your  interviews  with  him  ? 

A.  Yes,  sir.  I  saw  a  good  many  other  persons  there,  and  some- 
times they  were  in  the  room  with  me. 

Q.  What  was  his  general  conduct  and  manner  towards  those  who 
called  on  him  ? 

A.  It  was  respectful  and  cordial,  as  far  as  he  was  in  the  habit  of 
expressing  cordiality  towards  anybody. 

Q.  What  was  his  general  conduct  and  manner  towards  the  serv- 
ants about  the  house  ? 

A.     It  was  impatient. 

Q.    How,  as  compared  with  the  treatment  of  Mrs.  Hawe^^ 
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A.  It  was  different,  and  the  difference  consisted  in  this 
her,  it  was  a  deep  antipathy;  towards  the  servants,  it  wa 
impatience  and  comment. 

Q.     Up  to  what  time  did  Mr.  Hawes  continue  to  transaci 

A.  I  saw  Mr.  Hawes,  for  the  last  time,  Saturday  eTen 
his  death.  He  was  talking  about  whatever  came  up  in  matt 
ness.  Up  to  that  period,  I  think,  he  had  something^  to  say 
business;  the  Saturday  night  when  I  left  him,  when  I  too] 
leave  of  him. 

Q.  How  did  he  transact  business;  that  is,  carefully,  oi 
and  indifferent  ? 

A.     He  was  very  exact. 

Q.  How  did  the  people  who  came  into  his  presence  whe 
there-^treat  him  and  deal  with  him  ? 

A.     They  treated  him  kindly  and  respectfully. 

Well,  with  reference  to  his  ability,  and  capacity,  and 

How  did  they  treat  him  ? 

Yes;  how  did  they  deal  with  him — ^as  with  other  peo; 


Q. 

A. 

Q. 

rily? 
A. 

Q 


Entirely. 

Did  he  ever  speak  to  you,  or  have  any  conTersatioi 
on  the  provision  which  he  had  made,  or  intended  to  mi 
family  ?    What  was  the  conversation  on  that  subject  ? 

A.  On  Friday  night  before  he  died,  I  asked  him  in  reg 
provisions  he  had  made,  and  he  said  they  were  ample. 

Q.  Did  you  ever  observe  any  marked  change  in  his  ] 
appearance  or  demeanor  in  these  interviews,  when  allusions 
to  his  wife  and  family  ? 

A.    No;  I  do  not  know  that  I  ever  marked  any  change 
or  temper.     He  never  spoke  to  me  of  his  wife  but  once. 

Q.     I  will  ask  you  to  describe  Mr.  Hawes  to  the  jury, 
mentally,  morally,  socially;  analyze  the  man. 

Mr.  Bates — What  is  the  object  of  having  his  mental  coi 
scribed? 

A.    You  put  me  on  the  philosophy  of  human  nature. 

Mr.  Pratt — That  is  exactly  what  we  want  the  jury  to  run 
what  the  man  was  in  his  normal  condition. 

The  Court — If  there  is  no  objection  to  it,  you  can  answe 

A.  Well,  Judge  Pratt,  I  want  to  understand  what  3 
whether  I  shall  state  what  I  understand  to  be  Mr.  Hawes'  cc 
or  his  character,  or  both  ? 

Mr.  Pratt — Both;  his  organization.  Des6ribe  the  man, 
morally,  and  intellectually,  and  socially.  We  want  to  kno 
was,  and  the  jury  want  to  know  what  he  was. 

A.  Mr.  Hawes  was  physically  a  light  built  man,  thin,  nc 
peptic;  a  man  whose  constitution,  whose  frame  was  an  excee< 
one  to  be  put  into.  It  was  a  misfortune  to  any  man  to 
such  a  frame.  During  the  last  five  years  of  his  Hfe  he  wai 
His  nose  and  chin  came  nearer  and  nearer  together^  and  his 
physically  was  sometimes  exceedingly  pitiful.  Intellect 
Hawes  belonged  to  the  class  of  minds  called  analytical,  insi 
thetical;  that  is,  he  could  take  things  to  pieces  better  tha: 
construct  a  whole.  His  intellectual  reputation,  if  that  is 
province  of  what  I  am  allowed  to  say  here — 

Mr.  Barnes — Say  anything  you  have  a  mind  to. 
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A.  His  intellectual  reputation  was  exaggerated  by  many  persons; 
tlie  endowments  of  men  are  exposed  to  exaggeration  as  much  as  their 
wealth;  he  lacked  ideality,  he  lacked  imagination  in  his  intellectual 
constitution,  he  had  a  fierce  grasp  of  outward  facts,  the  technicalities 
of  the  law,  but  he  had  not  a  great  discernment  of  law;  in  some  re- 
spects he  was  narrow-minded,  in  oUier  respects  he  was  exceedingly 
broad;  his  mind  seemed  to  lay  in  patches,  here  and  there;  it  was  not 
develoved  into  an  orderly  culture;  it  was  not  mellowed  and  refined  by 
the  climate  of  letters,  though  he  was  not  an  illiterate  man;  his  mind  was 
creaky,  dry  and  hard  at  the  joints;  his  character  was  accidentally  the 
reflex  of  his  constitution  and  his  intellect;  the  chief  elements  of  his 
frame  were  sharp  intelligence  for  facts  through  self-will,  and  a  recog- 
nition of  moral  relations  simply  pertaining  to  values — mewni  and  tuum; 
morally,  he  had  no  conception  of  justice  of  right  beyond  the  simple 
relations  of  value,  that  I  could  ever  see,  that  is,  he  had  no  conception 
of  the  moral  laws  of  a  moral  world,  as  an  astronomer  has  a  conception 
of  the  laws  of  gravitation  and  of  the  laws  of  governing  the  material 
world.     That  is  about  the  sum  of  the  man  in  a  nutshell. 

Mb.  Pratt — Was  his  social  dispositions — how  did  he  regard  society 
as  distinguished  from  individual  men  ? 

A.  He  was  not  a  man  to  make  any  relations  with  individuals.  If  you 
will  allow  me  to  relate  a  conversation  which  I  had  with  him,  to  illust- 
trate  my  opinion  of  him  at  the  time,  and  what  I  told  him. 

Q.     Yes,  sir. 

A.  During  Mr.  Hawes'  illness  he  was  exceedingly  depressed  with 
the  feeling  that  he  had  no  friends- — that  he  was  alone— that  he  was 
dying  and  alone.  I  told  him  that  he  must  consider  that  his  relations 
with  men  and  society  had  not  been  such  as  to  bring  men  around  him 
in  affectionate  sympathy  and  respect,  that  that  had  not  been  his  style 
of  life  or  character,  and  that  it  was  now  the  part  of  reason  and  faith 
for  him  to  accept  the  consequences  of  that  with  composure  and  resig- 
nation; that  is  at  his  bedside,  near  his  death.  I  told  him — ^I  gave  him 
my  account  of  his  personal  relations  and  manners  with  men,  and  that 
is  the  same  that  I  would  give  now.  He  always  treated  me  of  course—I 
do  know,  he  need  not  if  he  had  not  been  a  mind  to — he  treated  me  with 
cordial  respect.  I  do  not  think  there  was  any  human  creature,  any  of 
kindred  blood,  to  whom  he  came  so  near  having  an  affection,  as  he 
had  for  me. 

Mb.  Babnes — Q.    Was  that  without  exception  ? 

A.     Do  you  mean  was  there  no  disturbance  in  that  ? 

Q.     Yes,  sir. 

A.  He  had  one  moment  of  impatience  with  me,  and  he  may  to 
somebody  else  have  abused  me — I  know  nothing  about  that,  but  to 
myself  his  conduct  always  was  more  than  respectful;  there  was  some- 
thing in  it  mild;  and  I  have  received  two  or  three  little  expressions 
and  looks  from  him  that  were  unmistakably  tender  and  kind.  On  one 
occasion — shall  I  relate  it  ? 

Mb.  Pbatt — ^If  you  please. 

Witness — [Continuing.]  I  was  sitting  by  the  bed-side  and  waiting 
on  him  as  I  was  accustomed  to.  Sometimes  he  wanted  I  should  show 
him  some  papers;  that  is,  manuscripts,  documents,  of  his,  that  were  in 
the  little  pigeon-hole-secretary  near  by.  Mr.  Hawes  was  a  man  im- 
patient of  all  dullness,  or  want  of  apprehension.  If  he  made  a  state- 
ment to  you  and  you  did  not  see  it  in  a  minute,  he  was  at  once  in 
arms.    A  servant  coming  in,  called  in  by  the  tinkle  of  hia  bell^  vk  x^- 
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quested  to  spread  a  newspaper  across  a  chair  hetore  tlie  fire  to 
I  r  I  ^e  heat  from  his  face.     The  servant  does  not  see  hovr  to  spreai 

newspaper  across  so  as  to  make  the  greatest  surface  of  relleel 
,  ;  spreads  it  across  narrow,  and  does  every  way  but  the  li^ht  one, 

woui(l  seem  as  if  a  person  vnth  common  insight  would  haTe  don€ 
first.  He  said:  "  Not  so,"  very  mildly,  **  the  other  way."  The  m 
fumbles  about,  turning  it  over  and  over,  and  does  not  get  it  righ 
length  Mr.  Hawes  says:  *'  Leave  the  room."  The  servant  tries  t 
!  the  paper  on  and  get  it  right  once  more:  "'Leave  the  room,  I  sa^ 

arose,  put  the  paper  on  the  chair  at  the  first  sight.     He  thanked 
>  blandly  as  any  woman.    Now,  concerning  his  impatience  to  wan 

personally.     I  was  helping  him  to  find  some  little  papers,  memoi 
'  or  something  of  the  sort.    I  probably  was  dull — did  not  exact] 

'  .  things  by  the  right  handle,  and  he  began  to  speak  initably,  ii 

ently  and  disrespectfully.    I  told  him,  generally — 

Mr.  Barnes — State  what  he  said,  Doctor. 

WrrNESs — [Continuing.]    Well,  I  don't  know  as  I  can  repe 

words — they  were  not  addressed  to  me.     He  didn't  tell  me  that 

'\  a  blockhead  or  a  fool,  or  anything  of  that  sort;  he  didn't  tell  mc 

but:  '' Doii't  you  know  better  than  that?"   something  of  thai  i 
I  like  that.     I  reminded  him  that  if  he  would  be  patient  I  would  c 

best  I  could,  and  told  him  that  I  was  there  to  render  him  any  a 
in  my  power,  and  he  must  treat  me  respectfully.     He  calmed  do 
I  gently  and  as  blandly  as  could  be,  and  I  said  nothing,  and  we  wc 

vnth  our  affairs. 

Mr.  Pratt — Q.  Doctor,  when  you  told  him,  in  a  conTersst; 
which  you  have  referred,  that  his  life  and  treatment  of  other  p 
had  been  such  as  not  to  call  around  him  many  affectionate  iriendi 
did  he  receive  that,  and  what  response  did  he  make  to  it  ? 

A.  I  don't  think  he  made  any  response.  He  was  obliged  of  < 
to  be  economical  of  his  vocal  powers,  but  he  accepted  it  as  a 
consideration. 

Q.  I  asked  you  once.  Doctor,  and  believe  you  did  not  aii8w< 
question  in  lull:  what  was  his  appreciation  of  society,  as  distingi 
m)m  individuals  ?    How  did  he  regard  society  ? 

Mr.  Barnes — I  object  to  that  question  a — ^the  time  is  pre 
Let  us  come  down  to  issues  now.  It  is  irrelevant  and  immataris 
not  evidence  in  rebuttal. 

The  Court — I  think  the  question  can  be  asked.     It  maj 
rebuttal,  and  have  a  tendency  to  show — 

Mr.  Barnes — [Interrupting.]    Then  I  withdraw  the  objection. 

The  Witness — He  had  a  great  interest  in  society — ^in  the  Ic 
mankind  in  distinction  from  Uie  love  of  individuals.  Wba 
philosophers  called  a  solidarity  of  the  mind — and  was  aoeustom 
talk  about  its  progress  and  his  belief  in  its  progress.  Then 
nothing  which  he  Uked  to  talk  about  so  much  as  the  growth  of  so 
He  believed  in  it  more  firmly  than  he  believed  in  anything 
almost. 

Q.    Did  he  talk  much  or  often  or  otherwise,  of  eduoational 
tutions  ? 

A.     He  talked  about  his  scheme  of   education.      I  don't 
though  he  said  much  about  education  in  general  of  an^  sort. 

Q.     What    was    his    deportment,  merely   as  dastmgiiished 
his  social  disposition — that  is,  was  he  nervous,  or  irritable  and  : 
tient,  or  the  reverse  ? 
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A.  He  was  very  nervous^  that  is  in  the  common  sense  of  that 
term;   **  nervous "  is  a  very  indefinite  word. 

Q.     That  is  true. 

A.     He  was  exceedingly  impatient  of  dissent. 

Q.  What  was  the  estimate  or  appreciation  of  the  Talue  or  uses  (A 
money  and  property  ? 

A.  He  had  a  great  love  of  property  personally  for  himself,  and  he 
had  a  very  rigid  view  of  its  use-— of  its  utility.  All  extravagance 
offended  him.  He  was  a  man  brought  up  inpenuiy  and  want,  himself. 
He  had  one  of  the  severest  childhoods. 

Mb.  Babnes— You  do  not  know  anything  about  that,  Doctor  ? 

A.  No.  only  what  he  said. 

Mr.  Babnes — Leave  that  out. 

Mr.  Pratt- — Q.  Did  he,  in  any  of  these  conversations  with  you, 
tell  you  what  the  circumstances  of  his  early  life,  education  and  habits 
had  been  ? 

A.     Yes,  sir. 

Q.     State  it  to  the  jury. 

Mr.  Barnes — Does  your  Honor  think  that  at  all  material  ? 

The  Court — I  think  it  may  be  stated.  I  cannot  say  how  far  these 
questions  are  responsive  to  the  case  that  you  have  made. 

Mr.  Barnes — If  they  are  at  all  responsive  I  have  no  objection. 

Mr.  Pratt — We  will  hurry  through  our  rebuttal  now,  Mr.  Barnes, 
after  this. 

Q.  What  account  did  Mr.  Hawes  give  you  of  his  early  life,  situa-' 
tion  and  the  struggles,  etc. ,  and  education  ?  State  to  the  jury  specifi- 
cally as  he  stated  to  you. 

A.  He  told  me  of  the  place  of  his  birth — ^I  cannot  recall  the  name 
of  the  town — ^in  the  State  of  New  York;  and  in  his  early  childhood  the 
family  moved  on  to  a  new  domain  or  clearing  in  a  forest  of  which  they 
made  a  clearing.  He  was  about,  say,  six  years  old;  they  went  on  to 
that  piece  of  land — cleared  it  up;  the  father  and  the  boys  did  all  the 
work;  the  mother  was  an  invalid  for  years,  until  she  died  in  the  house; 
their  want  was  exceedingly  great — ^when  Mr.  Hawes  repeated  that  ex- 
perience he  showed  emotion  unaccustomed  to  man.  He  left  home  in 
early  boyhood;  I  should  say  before  he  was  twelve  years  old,  and  all 
that  he  had — all  that  he  received  that  he  had  not  on  his  person  was  a 
pair  of  stockings.  What  he  did  or  where  he  went  for  a  few  years,  I 
don't  know;  but  he  struggled  along  and  got  to  New  Haven,  sometime 
in  his  youth,  with  the  intention  of  going  to  college,  but  he  was  unable 
to  stay  there;  and  in  repeating  this  experience  he  stated  to  me,  that 
through  this  discouragement  which  he  experienced  in  New  Haven,  he 
made  a  resolution  that  he  had  kept  all  his  life;  feeling  the  advantages 
of  education  and  the  want  of  obtaining  it,  he  said  that  if  he  was  ever 
able  to  acquire  property  he  would  endow  an  institution  of  education 
with  it.  This  was  the  history  of  his  childhood  and  early  manhood,  as 
I  got  it  from  him. 

Q.     Did  he  tell  you.  Doctor,  when  he  arrived  in  California  ? 

A.  Well,  I  cannot  tell — I  cannot  call  the  date;  he  was  in  the  city 
of  Mexico  at  the  time  of  the  cession  of  California. 

Q.  What  relation,  intellectually,  did  Mr.  Hawes  bear  to  Mrs. 
Hawes  ? 

Mr.  Barnes — Well,  I  will  object  to  that. 

Mr.  Pratt — What  is  the  ground  of  objection  ? 
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Mb.  Barmbs — Well,  in  tlie  firet  place,  on  the   groand 

most  prize  Id  womati  ia  her  affection,  not  intellect;  or 
ground,  that  it  is  utterly  immaterial  in  the  decision  of  this 
immaterinl.  Is  the  Court  to  try  this  question  on  the  int 
ferences  between  them?  I  don't  suppose  Mrs.  Hawet 
drawn  a  consolidation  bill,  or  deed  of  foundation — I  ho 
way.     But  I  really  think  this  is  going  a  good  ways. 

Mb.  Fbatt — I  will  merely  maJce  toB  suggestioii  and  ta 
of  the  Court.  The  opposite  counsel  hare  harped  upon  M 
peated  complaints  that  Mrs.  Hawes  was  his  sociaJ  and  ii 
ferior.     It  is  in  direct  response  to  this.  • 

Mr.  B&BNE8 — I  have  not  harped  upon  it — apon  the  ii 
feriority.  They  have  had  an  opportunity  of  showing  Mre 
self,  and  in  the  description  of  Dr.  Stebbina,  I  think  it  i 
opinion,  and  I  do  not  see  how  it  could  help  the  jury  in 
conclusion  one  way  or  the  other  on  this  question.  I  think 
embarrassing  question  to  put  to  the  witness,  too. 

Mb.  PEiTT — I  have  no  doubt  about  that, 

Thr  Coubt — [To  witness.]    Is  it  an  embarrassing  qnos 

The  WrTNESS — No,  sir;  you  can't  put  me  any  questaoi 
barrassing. 

Thb  Codbt — I  will  allow  the  question  to  be  asked. 

Mb.  Fbatt — What  relations  did  he  bear  intellectn 
Hawes  7 

A.  You  mean  by  that,  the  comparison  of  her  mind  ¥ 
course  he  was  greatly  her  superior  intellectually. 

Q.     What  was  the  relation  in  point  of  acquirements  oi 

Mb.  Babneb — I  suppose  your  Honor  will  allow  that  qi 
I  would  like  to  have  an  exception  to  it.    I  won't  take  tim 

The  Codrt — [To  Mr.  Pratt.]  How  far  do  you  propose 
the  inquiry,  Mr.  Pratt  ? 

Mb.  Peatt — Only  to  get  the  answer  to  this  question. 

The  ConBT — Ve^  well,  answer  the  question. 

The  WrnfEss — The  contrast  of  their  acquirements  wai 
the  contrast  of  their  endowments. 

Q.  Doctor,  from  your  personal  observation  and  knov 
Hawes,  and  intercourse  witk  him,  have  you  an  opinion-  af 
or  insanity  ? 

Mb.  Babnes — Just  answer  the  question — Yea,  or  no,  T 

A.     Yes,  sir. 

Q.     What  is  that  opinion  ? 
Mr.  Babnes — Wait  a  moment.   I  object,  on  the  same  ( 
fore. 

The  Codbt — The  some  ruling  as  before. 

Me.  Pratt — The  Reporter  will  note  the  eiception  of  t 

Mb.  Barnes — Does  the  executor  except  to  the  ruling? 

Mb.  Kenkedv — I  did  not  except  to  your  Honor's  rulii 
instance  on  that  question,  and  I  do  not  enter  an  exceptio 
join  in  the  exception  on  Wednesday.  It  was  more  from 
any  desire  to  enter  an  exception;  and  I  am  under  the  in: 
your  Honor's  ruling  is  right.     I  do  not  wish  to  enter  an 

Mb.  Baldwin — Perhaps  I  should  state  right  here  the 
the  exception  was  entered.  The  Reporter  had  it,  and 
was  entered  under  all  the  devisees  of  the  will.    I  recfdl  i 
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Hart  appeared  as  one  of  the  devisees,  but  I  took  broader  grotmd  than 
I  ought  to  have  done. 

Mb.  Kennedy— I  did  not  except. 

Mb.  Baldwin — Then  the  exception  was  too  broadly  taken.  It 
should  be  confined  to  the  devisees  under  the  y/UI,  whom  I  represent  by 
appointment  or  order  of  the  Go  art.  That  would  not  include  Mr. 
Hart. 

Mb.  Pbatt — ^The  Reporter  then  will  note  the  exception  of  the  other 
counsel. 

The  Coubt — The  executor  does  not  except. 

Mb.  Pbatt— No,  sir. 

Cross-Examination  by  Mb.  Babnes — Dr.  Stebbins,  you  stated  in 
your  examination  day  before  yesterday  what  Mr.  Hawes'  views  were  as 
to  the  future  of  the  institution,  and  his  own  personal  immortality. 
What  did  he  ever  say — earthly  immortality,  I  mean.  What  did  he, 
if  anything,  say  on  that  subject  of  deed  foundation  or  the  instrument? 

A.  He  was  accustomed  to  talk  about  that  deed  a  great  deal.  He 
evidently  plumed  himself  upon  it.  He  felt  that  it  was  a  master-piece 
of  Enghsh  composition  and  of  legal  construction,  as  a  paper  setting 
forth  a  perpetual  and  everlasting  endowment.  He  had  a  conception 
of  it  to  the  extent  that  every  word — to  use  his  own  language — **  every 
word  has  been  read  and  fixed,  and  a  definite  and  intelligible  meaning 
attached  to  it."  He  felt  that  it  was  a  great  production,  and  that  it 
challenged  the  study  not  only  of  any  individual  man's  mind,  but  of  the 
human  mind. 

Q.  Did  he  ever  say  anything  to  you  further  than  that  in  relation 
to  its  never,  in  all  the  changes  of  the  world,  admiting  of  a  change  of 
any  kind  ? 

A.     I  think  the  deed  itself  says  so. 

Q.  Well,  I  know — I  am  not  talking  about  the  deed.  I  merely 
want  to  know  what  he  said  about  that  ? 

A.  I  don't  recollect  clearly  of  his  saying  that  much  to  me  in  that 
definite  and  particular  way. 

Q.  How  often,  if  at  all,  did  he  ask  you  as  to  the  extent  of  study 
whicl^  the  Trustees  named  in  the  instrument  had  given  to  it  ? 

A.  He  had  a  good  deal  of  anxiety  to  know  that  the  Trustees  were 
studying  the  deed;  that  is,  that  they  had  read  it,  that  they  had  pon- 
dered it,  and  were  getting  into  a  knowledge  of  it. 

Q.  Did  he  ever,  and,  if  so,  how  often,  want  you  to  gather  the 
Trustees  together,  and  advise  and  have  the  instrument  read  ? 

A.     Yes,  he  did. 

Q.  How  often  did  he  want  to  get  them  together  there  to  read  that 
paper  ? 

A.  Well,  he  requested  them  to  come  several  times  within  the  last 
thirty  days — the  last  fifteen  days  of  his  life. 

Q.     Did  they  go  ? 

A.     They  went  once. 

Q.     What  was  done  ? 

A.  I  read  the  deed  in  his  presence  and  in  the  presence  of  the 
Trustees,  but  my  duties  were  such  that  I  could  not  stay  longer,  and  I 
left  the  company  that  moment. 

Q.  How  many  times  did  he  want  rou  to  get  them  together  to  have 
that  deed  read  before  him  and  them,  do  you  think  ?  Of  course  I  don't 
mean  to  bind  you  down,  you  know. 
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A.  That  mnfit  be  a  recoUecUon,  of  coutBO.  Well,  it 
been  b&lf  a  dozen  times. 

Q.  Did  be  ever  request  jou  to  write  a  diBOoOTHe  apon 
deeds,  to  be  delivered  after  bis  death,  aad  io  come  there  i 
to  bim  before  be  died  ? 

A.     No. 

Q.     Did  he  ever  do  anything  of  that  kind  ? 

A.  He  wanted  me  in  association  with  the  TruBtees,  to  j 
unfold  in  deliberate  discourse,  the  deed  of  found&tioii  in  ite 
its  provisions,  limitations,  and  restrictlona,  and  to  set  for 
give  manner  the  funds,  progress  and  development  of  the  in 
it  lay  in  idea. 

Q.  Didn't  he  want  yon  to  prepare  something  in  the 
discourse  to  be  pronounced  by  you  after  his  death,  in  reli 
subject,  or  himself,  or  both,  and  to  deliver  it  there  in  his  r 
he  could  know  what  you  were  going  to  say  on  that  subject 

A.    No,  no. 

Q.     What  waa  it  then,  that  be  wanted  you  to  do  ? 

A.  It  was  to  unfold  the  deed  of  foundation.  That  is 
the  deed  of  foundation  in  discourse  there  in  his  room,  as 
audience— before  himself  and  the  Trustees. 

Q.  He  wanted  you  to  go  there  and  deliver  an  addrsss 
them,  on  the  subject  of  this  deed  ?  Is  that  it  ?  I  want  tc 
cisely  if  I  can. 

A.  I  don't  know  as  it  was  an  address,  or  an  oration,  it 
It  would  be,  perhaps,  more  in  the  nature  of  a  statement 
and  an  unfolding  of  the  facts,  and  going  forward  to  foui 
new  site. 

Q.    WeU,  did  you  do  it? 

A.    Ko,  I  did  not. 

Q.     How  did  you  get  out  of  it  ? 

A.  By  telling  bim  fairly  that  I  could  sot  devote  time  t 
could  the  Trustees,  neither  could  I  ask  the  Trustees  to  m 
to  it. 

Q.  You  say  that  yon  did  not  take  the  Trustees  there, 
he  wanted  to  have  them.  Now  did  he  exhibit  any  displeg 
that? 

A.  I  told  him  when  he  asked  me  to  bring  the  Tn 
often — I  told  him  that  I  could  not  ask  the  Trustees  to 
repeatedly  to  his  bedside.  They  were  men  of  afihirs,  had 
their  own,  and  it  was  not  reasonable  to  request  them  to  cc 
often  for  that  purpose. 

Q.     lou  used  a  very  happy  phrase  here  the  other  da 
guishing  between  personal  unkindnees  and  intellectual 
and  I  understand  that  to  mean  that  no  suggestions  of   anrl 
way  of  advice  that  you  threw  out  to  him,  made  any   imprt 
bim,  or  produced  any  fruit.     Was  I  correct  in  that  idea? 

A.  That  was  not  exactly — I  think  I  made  the  express 
lectual  hospitality." 


Mb.  Babnks— Well,  whichever  i 


how. 


i  a  very  got 


s  not  fond  of  receiving  suggestions  from  ot 
He  felt  that  be  was  competent  himself,  and  if  you  i 
suggestion  which  he  resisted  to-day,  you  might   find   it 
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beaten  in  with  the  bit  of  his  own  thought,  and  he  regarded  it  as  his 
own. 

Q.  Now  when  he  went  East,  did  you  give  him  any  letters  of  intro- 
duction ? 

A.     I  did. 

Q.     To  whom  ? 

A.  I  gave  him  letters  of  introduction  to  President  Weed,  of  the 
Cornell  University. 

Q.     Andrew? 

A.    Andrew  Weed. 

Q.     Anybody  else  ? 

A.     I  don't  remember  that  I  did. 

Q.  Now,  when  he  came  back,  did  he  say  anything  about  that 
gentleman,  or  any  others  whom  he  had  met  there  ? 

A.     Yes,  he  referred  to  his  not  having  an  educational  mind. 

Q.    Yes;  what  did  he  say  about  it? 

A.  He  did  not  appear  to  have  appreciated  very  highly  anything 
which  he  received  from  them. 

Q.     Can  you  state  what  he  said  about  them  ? 

A.  In  the  interview  with  Mr.  Haven,  ex-President  of  the  Michigan 
University,  he  said  he  was  induced  to  make  a  change  in  one  of  his 
provisions — or  by  a  suggestion  made  by  President  Haven.  It  was  not 
a  very  important  suggestion.  It  was  the  reduction  of  the  size  of  what 
were  called  the  villa  lots in  the  property  at  Redwood. 

Mr.  Babnes — Perhaps  you  don't  understand  my  question.  I  will 
make  it  a  little  more  specific.  Did  he  say  anytlung  to  you  of  their 
knowledge  of  education  and  of  their  views  of  it,  and  of  the  ways  to 
get  at  it,  as  contrasted  with  his  own  ? 

A.  I  think  he  did.  He  said  that  they  did  not  seem  to  me  to  know 
much  about  the  subject. 

Q.  Now,  I  will  ask  you  if  Mr.  Hawes,  from  all  you  saw,  thought 
anybody  knew  anything  about  the  subject  except  himself  ? 

A.  To  answer  that  question  categorically  would  not  be  a  truthful 
answer. 

Q.     I  do  not  want  you  to  make  any  but  a  truthful  answer. 

A.  I  ask  simply,  do  you  wish  me  to  state  what  I  understand  to  be 
the  fact  in  regard  to  his  opinion,  or  do  you  want  a  categorical  an* 
swer? 

Mr.  Barnes — No,  I  do  not. 

A.  Mr.  Hawes  doubtless  felt  and  said  that  he  understood  this 
matter  better  than  anybody  else;  but  that  he  utterly  rejected  intelli- 
gence from  abroad,  or  felt  that  other  people  did  not  know  anything 
about  it,  would  be  false. 

Q.  You  spoke  of  Mr.  Hawes'  monument  upon  which  was  to  be  his 
name  alone.  Who  was  going  to  put  up  that  monument,  in  his  mind's 
eye? 

A.     The  men  of  future  generations. 

Q.     Where  ?    Here  ? 

A.     You  mean  here  in  this  city  ? 

Q.     Yes;  thereabouts? 

A.  Near  the  foundations  of  the  endowment.  That  was  the  under- 
standing. That  is,  he  did  not  specify  that  it  was  to  be  on  this  partic- 
ular hill,  or  plain,  or  in  this  city. 

Q.     Specify  what  he  said  about  that  monument  ? 
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A.  I  don't  remember  that  I  have  anything  to  say  bej 
have  said. 

Q.  Do  you  remember  his  ever  saying  anything  to  ; 
vision  that  he  had  ? 

A.    No,  sir. 

Q.    Did  he  ever  tell  you  anything  about  a  -vision  that 
day  when  he  was  down  there  on  a  hill  ? 

A.     No,  sir;  he  never  spoke  to  me  of  that. 

Q.  That  deed  of  foundation  was  not  acknowledged,  ] 
recorded  till  after  Mr.  Hawes'  death.  Did  he  ever  give  yoi 
for  not  wanting  it  recorded  ? 

A.     Yes;  he  did. 

Mb.  Barnes — It  was  acknowledged  by  Mr.  Baldwin  tl 
his  death,  was  it  not  ? 

Mr.  Baldwin — I  am  unable  to  tell  you  precisely  the  da^ 

Mr.  Barnes — It  was  acknowledged  by  the  subscribing 
recorded  after  his  death. 

Q.  Was  there  any  reason  coming  from  him  why  that  c 
recorded  ? 

A.  In  the  deed  was  reserved  the  right  of  revocation. 
he  did  not  want  the  deed  recorded  then  because  he  might, 
was  not  probable  that  he  should,  exercise  the  right  of  rev 
change  something.  He  might,  though  it  was  not  probabh 
did,  he  wanted  iJ^e  deed  to  go  on  in  its  final  and  last  fo 
corded. 

Q.    What  was  Mr.  Hawes'  opinion  of  his  own  abilities 

A.  They  were  very  conceited;  he  had  a  very  extrava^ 
of  his  own  abilities. 

Q.     Give  us  an  idea  of  that. 

A.     An  idea  by  illustration  of  some  other  man  ? 

Q.    Yes;  or  by  enlargement  of  that  proposition. 

A.  Well,  sir,  I  have  seen  a  man,  a  common  man;  and 
a  common  man,  I  do  not  speak  contemptuously — for  we  are 
men — but  I  have  seen  a  common  grocery-store  politician 
fire  tobacco  juice  fifteen  feet  without  scattering,  who  felt  tl 
a  singular  unity  between  his  mind  and  Edmund  Burke's, 
was  a  great  conceit.  Mr.  Hawes'  conceit  of  his  own  intell< 
ness  was  perhaps  equal  to  that. 

Q.     Can  you  illustrate  that  by  anything  in  respect  to  hi 

A.     You  mean  anything  that  he  did  himself  that  he  ref 

Q.     Yes,  sir. 

A.     I  think  he  looked  upon  the  deed  of  foundation  as 
mate  flower  of  his  own  mind;  as  a  piece  of  composition  in 

erature;  in  the  clean  use  of  English  ,  and  in  its  leg 

tion,  I  think  he  felt  that  it  was  absolutely  great.  I  mean, 
lutely,  in  reference  as  to  an  individual  man,  and  with  refei 
human  mind  itself;  and  he  felt  that  it  was  the  production  < 

Q.  Did  not  he  regard  that  work  of  his  as  the  gxeatesl 
had  ever  been  done,  or  composed,  or  set  up  for  the  admira 
kind? 

A.  No,  I  do  not  think  that  he  had  that  opinion.  I  < 
that  he  felt  that  it  was  absolutely  the  greatest  thing  that  wi 
by  the  human  mind,  but  I  do  think  that  he  felt  that  it  was 
— one  of  the  greatest  things  ever  done. 

Q.    WeU,  do  you  think  this  view  that  he  had  of  himsc 
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to  other  things  besides  that;  was  it  specifically  directed  to  that  partic- 
ular thing,  or  was  it  generally  anything  he  did  ? 

A.  He  was  accustomed  to  speak  of 'all  things  that  he  had  done 
that  were  admirable  and  great;  but  I  think  his  opinion  of  himself 
rather  matured  in  his  last. 

Q.  You  spoke  of  an  occasion  when  you  saw  Mrs.  Hawes  go  in  the 
room,  and  went  up  and  kissed  him,  and  he  received  it;  it  was  given  as 
a  ball  of  putty  might  be  given,  and  received  as  a  ball  of  putty  might 
have  been  received.  I  ask  you  if  there  was  anything  in  his  manner  or 
demeanor  that  was  calculated  to  draw  out  any  demonstration  of  affec- 
tion? 

A.     No;  nothing. 

Q.  Was  it  not,  on  the  contrary,  to  repel  it  and  repress  it  in  every 
way? 

A.  It  was  utterly  unreciprocal,  utterly  undemonstrative,  and,  if 
you  will  allow  me  to  make  a  remark  in  regard  to  the  suggestion-^in 
regard  to  the  illustration — ^if  you  will  allow  me  to  make  a  general  re- 
mark in  regard  to  this  testimony — it  is  difficult  to  give  it,  Mr.  Barnes, 
without  a  shadow  of  moral  contempt,  one  way  or  the  other;  but  I  have 
no  such.  It  is  difficult;  if  you  will  put  yourself  on  the  stand,  or  in  my 
experience,  you  will  see  it  is  very  difficult  to  state  this  thing  without 
giving  a  moral  shadow,  almost,  of  contempt  on  one  side  o%  the  other. 
I  only  wish  to  say  that  it  pertains  to  the  case;  that  is  all.  I  meant  no 
disrespect  towards  anybody,  when  I  made  these  sensuous  illustrations. 

Q.     Of  course;  I  do  not  think  anybody  took  it  that  way. 

A.  And  the  same  remark,  in  regard  to  the  question  of  endow- 
ments— that  is,  intellectual  endowments  or  acquirements. 

Q.  I  asked — I  did  not  get  an  answer  to  that  branch  of  it;  whether 
his  manner  towards  her  was  not  always,  so  far  as  you  saw,  repellant  in 
the  extreme.  You  said  he  exhibited  the  strongest  antipathy  for  her; 
and  from  your  remark,  one  might  imagine  or  draw  from  it,  the  infer- 
ence that  her  manner  in  going  up  to  the  bedside  and  kissing  him,  was 
blameworthy  in  some  respect,  as  if  she  had  thrown  a  ball  of  putty  at 
him.     Did  you  mean  to  be  understood  in  that  way  ? 

A.  No,  you  asked  if  his  manner  was  always  and  extremely  repug- 
nant. 

Q.     Repellant? 

A.  Bepellant.  That  is  a  double  superlative,  and  it  would  not  be 
true  to  say  that  it  was,  because  he  received  food  from  her,  and  she  was 
assiduous  in  such  a  degree  as  the  circumstances  of  his  condition  re- 
quired. 

Q.  Well,  then,  when  he  was  not  absolutely  repellant  of  h*er,  was 
it  not  entirely  indifferent  ? 

A.     It  was  indifferent. 

Mb.  Baldwin — Q.  One  further  question.  You  stated  that  Mr. 
Hawes  told  you  his  provisions  to  those  dependent  upon  him  were 
ample,  or  language  to  that  effect  ? 

A.     Yes,  sir. 

Q.  I  wish  to  ask  you  simply,  did  he  ever  state  to  you  what  they 
were  specifically  ? 

A.     No,  he  did  not. 

*      H.  D.  Lathrop,  called  for  Executors.     Sworn. 

Examined  by  Mb.  Pratt — Q.  How  long  have  you  resided  in  San 
Francisco  ? 
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A.    About  four  yeara. 

Q.     What  U  your  profession? 

A.     I  am  a  clergyman  of  the  Episcopal  church. 

Q.     Did  you  know  the  late  Horace  Hawes  in  his  liietiii 

A.     Slightly. 

Q.  What  was  the  extent  of  your  acquaintance  or  intei 
him,  and  when  did  it  occur? 

A.  I  called  on  him  eight  times.  I  called  at  the  honse 
font  times  during  last  January,  twice  in  February ,  and  twii 
Only  twice,  or  maybe  three  tuuea,  I  did  not  see  him;  a 
about  fire  times,  and  each  time  about  thirty  or  forty  minut 

Q.     What  was  the  subject  of  coaveisation  during  these 

A.  Well,  sir,  that  was  varioue.  I  always  endeavored 
mind  to  the  subject  of  religion,  and  talked  with  him  on  tb 
did  not  always  succeed.  Sut  I  often  did  in  doin^  it,  but 
sation  took  a  wide  range. 

Q.  What  conversation  occurred  between  yoa  on  tht 
religion? 

A.  Well,  sir,  I  cannot  remember  very  precisely.  I  en 
get  from  him  what  his  faith  was,  and  endeavored  to  persu 
duce  to  feel  and  think  and  do  as  I  thought  he  ought. 

Q.     WJiat  response  did  he  make? 

A.  W^ell  the  tirst  point,  sir,  which  I  wished  to  asoerta 
was  his  belief  in  the  divinity  of  our  Lord,  and  I  found,  upc 
sation  with  him,  that  is  I  thought  his  view  was  correct  upo 
ject.  We  talked  about  that  a  good  deal.  I  believe — is 
state  what  I  had  heard  with  reference  to  his  prior  religious 

Mb.  Peatt — ^If  there  is  no  objection. 

Mb.  Basses — Never  mind  what  you  heard,  we  have  all  1 
deal,  and  had  a  good  deal  to  do  here,  and  you  will  just  ci 
self,  now,  to  what  you  saw  and  said. 

Witness — Yes,  sir.  Well,  I  must  say  this:  I  tJhink,  sii 
much  as  I  understood — 

Mr.  Barnes  [Interrupting] — Never  mind,  now,  ^e  don' 
to  give  what  you  understood,  but  just  state  what  took  pi 
the  whole  story  from  one  and  another.  Just  state  what  U 
what  you  said  and  what  be  said. 

Mb.  Fbatt — Q.  Let  me  ask  you  did  you  statb  to  Mr,  1 
you  had  heard  and  understood? 

A.    Yes,  sir. 

Ms.  Barnes — dive  your  conversation  with  him. 

A.  *  Icannot  give  my  experience  with  him  exactly,  by  a 
1  paid  no  attention  to  them  at  the  time  particularly,  and  i 
a  mere  general  recollection. 

The  Coubt — The  substance  of  the  conversation  as  near 
come. 

A.  Well,  having  ascertained  this  point  I  endeavored 
him  to  receive  the  communion. 

Me.  Pbati^Q.    Did  he  do  so  ? 

A.     He  did  not,  sir. 

Q.  Were  there  any  religious  exercises  of  any  charaot 
he  joined? 

A.  Fruyers,  often;  at  least  several  times;  andreadingi 
tnres. 
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Q.  What  was  his  usital  manner  when  discusaing  ihe  subject  of  ire- 
ligion — talking  on  this  subject  ? 

A.  O,  not  different^  sir,  from  that  of  every  man;  nQthii^  especial 
in  any  way. 

Q.  Did  he  talk  to  you  in  any  of  these  conversations,  of  his  children, 
or  family  or  wife  ? 

A.     He  spoke  of  his  son,  sir,  I  know. 

Q.     In  what  manner  ? 

A.  Well,  affectionately,  ao  f ar  aa  I  remember,  and  morQ  particu- 
larly with  reference  to  the  idea  that  he  did  not  wish  to  leavQ  him  a  large 
amount  of  money  to  spend,  or  at  least,  the  control  of  a  laige  amount 
of  money,  until  he  reached  maturity,  or  something  about  like  that. 

Q.     Did  he  assign  any  reason  ? 

A.  None  that  I  can  recollect,  sir,  except  the  geueral  i^ason,  that 
it  was  not  well  to  give  young  men  a  great  deal  of  money. 

Q,    What  was  his  manner  while  talking  on  that  subject  ? 

A.    Do  you  mean,  sir,  with  reference  to  excitement  ? 

Q.    Yes,  sir. 

A.  Perfectly  cool  and  composed,  sq  f ar  aa  I  sftw,  air,  I  u^yer 
thought  of  anything  with  reference  to  it. 

Q.  Did  he  ever  detail  to  you  any  of  bis  family  or  domestic 
troubles  ? 

A.    None,  whatever,  sir. 

Q.  Was  there  ever  any  conversation  in  regard  to  bia  wife  with 
you,  on  any  allusion  ? 

A.  I  don't  think  there  was,  sir.  I  don't  remember  that  ber  name 
was  ever  mentioned. 

Q.  Did  he  ever  say  much  to  you  of  the  university  which  be  pro- 
posed to  found? 

A.  O,  he  spoke  of  it,  sir,  several  times.  You  will  remember,  sir, 
I  said  my  interviews  were  short  and  not  very  numerous. 

Q.  Did  he  ask  you  to  make  any  suggestion,  or  give  any  advice 
with  reference  to  it  ? 

A.  He  gave  me  this  deed  of  foundation,  and  asked  me  to  look  over 
it  and  to  make  any  suggestion  I  wished  to,  impressing  upon  me  the  im- 
portance of  examining  it  very  carefully. 

Q.  Did  you  see  Mrs.  Hawes  in  his  presence  when  you  were 
there  ? 

A.  I  think  I  must  have  done  so,  sir;  but  I  really  cannot  recall  any 
particular  instance.  I  saw  him  in  the  anteroom  frequently,  and,  I 
think,  she  was  in  and  out  of  the  room  in  which  we  were. 

Q.  Was  there  anything  in  his  manner  or  language  towards  her 
which  attracted  your  attention  ? 

A.     Nothing,  sir. 

Mb.  Babnes — H^  says  he  does  not  know  that  he  ever  saw  her  there 
at  all. 

Mb.  Pbatt— He  says  he  thinks  he  must  have. 

The  Witness — That  is  an  inference  rather  than  anything  else. 

Mb.  Pbatt — Did  you  see  any  other  persons  frequently  in  his  pres- 
ence? 

A.  No,  sir;  I  cannot  say  that  I  did.  Frequently  I  saw  persons  there. 
I  remember  Mrs.  Ober  being  there  upon  one  occasion,  one  or  two,  per- 
haps, and  the  nurse  was  in  the  room;   but  generally,  I  think,  when 

34 


530  THE  HAWB8'  WILL  OABE. 

persona  were  there  who  were  there  when  I  went  in,  tl 
room. 

Q.  What  was  his  general  manner  and  conduct  towai 
who  did  come  into  his  presence  when  you  were  thete  ? 

A.    I  saw  nothing  peculiar,  sir. 

Q.  Did  be  transact  any  business  daring  your  interriewi 
parties? 

A.    I  do  not  think  he  did,  sir;  I  do  not  remember  an jtl 

Q.  How  did  other  people  who  came  into  his  presenct 
did  yoa  treat  him,  deal  with  him  ? 

Mb.  Babmes — Hold  on.  I  object  to  that.  State  what  wi 
said. 

The  Coukt — I  think  that  is  the  way  to  confine  it. 

Mb.  Fbatt — Then  state,  Doctor,  what  was  said  bj  other 
came  there  while  you  were  there  ? 

A.  I  do  not  remember,  sir,  of  anything  said  or  done  1 
else,  except  perhaps  Mrs.  Ober  would  converse  a  little  on  r 
conversation  between  ns.  I  only  remember  positively  her 
and  the  nurse,  apon  two  or  three  occasions,  and  the  nurse 
iag. 

Q .  Was  there  anything  then  in  these  interviews  or  tiani 
the  manner  of  any  of  the  parties  oi  otherwise,  that  attract 
tention? 

A.     Nothing,  sir. 

Q.  I  will  ask  you  now.  Doctor,  if  from  your  personal  i 
and  knowledge  of  Mr.  Hawes  you  have  an  opinion  as  to  k 
insanity  ? 

Me.  ButHES — Answer  the  question  "yes"  or  "no." 

A.  Yon  mean  from  my  own  personal  knowledge  of  Mr. 
dependent  of  this  trial  or  anything  connected  with  it  ? 

Q.    Yes,  sir  ? 

A,     I  have,  sir. 

Mb.  Pratt — I  will  consider  the  other  questioa  asked,  wi 
mliag  and  the  same  exception. 

Croet-Examination  by  Mb.  Bashes — Q.  How  did  you  c 
there? 

A.  I  was  asked  to  go  there  by  Mrs.  Ober,  or  she  said 
that  she  had  spoken  to  Mr.  Hawes,  and  be  had  expressed- 
sure  whether  it  was  a  desire  or  simple  consent  to  my  comin, 
think,  though,  a  desire  to  see  me. 

Thomas  D,  Mathewson,  called  for  the  executor.     Sworn. 

Examined  byJtfE.  Pratt — Q.  How  long  have  yoa  resit 
Francisco  ? 

A.  I  came  here  in  1849 — September.  I  have  resided  i 
time  since  that  time  here — perhaps  two  or  three  years,  wit 
three  years. 

Q.     When  did  you  first  become  acquainted  with  Mr,  Ha 

A.     I  think  in  1856. 

Q.  What  was  the  extent  of  that  acquaintance  or  iati 
him  ;  how  long  did  it  continue  ? 

A.  Well,  I  have  always  known  him  since  that  time;  n 
larly  friendly,  or  otherwise.  We  always  conversed  togel 
different  things  generally  when  we  met  each  other.     I  fint 
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him  at  that  time,  when  I  got  more  particularly  acquainted  with  him, 
to  examine  title  to  some  land;  and  after  that  time,  why  we  used  to 
talk  together,  as  people  generally  do  in  that  way. 

Q.     Was  that  in  1856  ? 

A.     In  1856;  yes,  sir. 

Q.  Up  to  what  time  did  this  acquaintance  and  intercourse  con- 
tinue ? 

A.  I  never  went  to  his  house  to  see  him  when  he  was  ill.  A  short 
time  before  he  died,  the  last  time  I  remember  of  seeing  him,  riding  in 
a  carriage,  I  think  in  front  of  the  Merchants'  Exchange,  about  the 
middle  of  the  day,  a  little  while  before  he  died.  I  do  not  remember 
exactly  the  time.  I  was  speaking  to  him  then.  That  was,  I  think, 
the  last  time. 

Q.     Did  you  have  any  conversation  with  him  then  ? 

A.  Just  a  few  words.  I  asked  him  simply  how  he  was  feeling, 
and  so  on;  nothing  especial;  only  as  one  person  would  speak  to 
another. 

Q.  I  suppose  he  never — did  he  ever  inform  you  of  his  domestic 
troubles  ? 

A.  I  never  knew  his  family.  He  spoke  about  his  boy.  I  knew 
.  his  boy. 

Q.     In  what  manner  did  he  speak  of  his  son  ? 

A.  He  thought  he  was  considerable  of  a  boy.  I  remember  at  my 
office  on  Montgomery  street  one  day  he  had  him  there,  and  was 
talking  about  him,  and  I  remarked  he  looked  like  him,  and  so  on; 
and  he  spoke  of  him  as  any  father  would  of  his  son? 

Q.  Did  he  ever  speak  to  you  on  the  subject  of  endowing  any  pub- 
lic institution  ? 

A.  I  think  quite  early  he  had  some  kind  of  an  idea  of  getting  up 
some  kind  of  a  school.  If  I  remember,  somewhere  as  early  as  1857  or 
1858,  perhaps,  he  had  an  idea  that  all  persons  should  have  a  trade, 
and  that  persons  who  could  not  well  get  it  otherwise — there  should  be 
an  institution  established  to  learn  them  trades  and  educate  them  at  the 
same  time — something  of  that  kind .  I  think  it  was  about  as  early  as 
1858  he  spoke  of  it.     I  do  not  think  it  was  definite. 

Q.     Did  he  ever  speak  to  you  of  it  on  more  than  one  occasion  ? 

A.  He  might  have  remarked  it.  We  would  be  talking  of 
one  thing  and  another,  and  I  could  not  state  definitely  about  that.  It 
is  a  long  time  ago,  and  I  had  no  particular  reason  to  remember  about 
it. 

Q.  Did  he  ever  talk  to  you  on  the  subject  or  as  to  the  propriety  or 
policy  of  leaving  large  fortunes  to  children  ? 

A.     He  did  not  think  boys  ought  to  have  much  money. 

Q.     How  early  did  he  express  that  view  to  you  ? 

A.     Sir  ? 

Q.     How  early  did  he  express  that  view  to  you  ? 

Mb.  Bates — State  what  he  said,  if  you  can,  sir. 

A.  He  spoke  about  his  boy  or  boys  generally.  He  thought  if  they 
had  money  to  use  too  freely,  that  it  was  apt  to  injure  them.  He  did 
not  think  it  made  as  good  men  of  them;  they  were  apt  to  become  more 
or  less  spendthrifts,  and  expressed  himself  something  in  that  way. 

Mb.  Pbatt — Q.  When  was  that,  Mr.  Mathewson,  about  when,  the 
first  conversation  on  this  subject? 

A.    I  could  not  tell  within  two  or  three  years;  a  few  years  ago.    L 
could  not  state  when  it  was. 
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Q.    A  few  years  ago  ? 

A.     Yes,  sir. 

Q.     Probably  five  years  or  ten  f 

A.     No,  not  so  much  as  ten. 

Mb.  Barnes — Oh!  well,  any  time.     Go  on. 

A.  Two  or  three  or  four  years  ago,  perhaps.  I  could  not  state 
definitely.     I  did  not  think  it  was  material. 

Mr.  Barnes — I  will  admit  it  annually,  ten  years,  onee  a  year. 

Mb.  Pratt — I  would  like  to  have  you  state  as  near  as  you  can  what 
he  did  say  upon  founding  public  institutions. 

A.  That  was  a  long  time  ago,  and  I  could  not  recollect  his  words. 
As  people  get  together  and  get  to  talking  about  different  things,  why, 
it  made  so  little  impression,  it  was  a  good  while  ago,  that  I  could  not 
recall  the  conversation. 

[No  cross-examination.] 

William  A.  Pipeb  called  for  Executor.     Sworn. 

Examined  by  Mb.  Pbatt — Q.  How  long  have  you  resided  in  San 
Francisco  ? 

A.     Twenty-two  years. 

Q.     When  did  you  first  become  acquainted  with  Mr.  Hawes  ? 

A.     I  think  in  the  latter  part  of  1854. 

Q.  Did  he  ever  speak  to  you  on  the  subject  of  founding*  any  public 
institution  ? 

A.     I  think  he  did,  sir. 

Q.     At  what  time  first  ? 

A.    Well,  that  I  could  not  tell.    It  is  just  general  conversation. 

Q.     About  what  time  ? 

A.    Well,  say  1855,  or  '56  or  '57  probably. 

Q.  What  views  did  he  express  on  that  subject  ?  What  did  he  say 
on  the  subject  ? 

A.     I  could  not  tell,  sir;  general  conversation  about  such  things. 

Q.  Did  he  ever  speak  to  you  of  the  propriety  or  policy  of  leaving 
fortunes  to  children  ? 

A.    Yes,  I  think  he  has. 

Q.    What  did  he  say  on  that  subject  ? 

A.  His  idea  was  that  it  did  them  harm,  if  they  were  left  fortunes; 
it  made  them  profligates  and  spendthrifts,  and  so  forth;  that  was  ^e 
general  idea  he  expressed. 

Q.    When  was  that  conversation  ? 

A.    Before  his  marriage. 

Q.  Was  the  conversation  on  the  subject  of  pubHc'institutionB — did 
any  of  these  conversations  take  place  before  his  marriage  ? 

A.     All  of  these  conversations. 

[No  cross-examination.] 

HoBACE  Davis,  called  for  Executor.     Sworn. 

Examined  by  Mb.  Baldwin — Q.  How  long  have  you  resided  in  Cal- 
ifornia? 

A.    About  nineteen  years,  sir. 

Q.     What  is  your  business  ? 

A.    Miller. 

Q.    Did  you  know  Horace  Hawes  in  his  lifetime  ? 

A.    I  knew  him;  that  is,  the  latter  part  of  his  life. 

Q.     About  when  did  you  first  form  his  acquaintance  ? 


THE  HAWEd*  WILL  CA8£.  5^ 

A.  I  fii^st  met  him  personally,  became  personally  acquainted  with 
him,  I  think,  on  the  22d  of  February  last. 

Q.     What  business  had  you  with  him  then,  if  any  ? 

A.  He  sent  for  me  to  take  charge  of  some  wheat  or  grain  that  he 
desired  or  wanted  to  sell.  He  wished  me  to  have  it  sacked  and  forwarded 
to  town  and  disposed  of. 

Q.     Where  did  you  meet  him  ? 

A.     I  met  him  at  his  house. 

Q.    Where  ? 

A.     On  Folsom  street  and  Tenth,  I  think  it  is. 

Q.     On  Folsom  and  Tenth  ? 

A.     Yes,  sir. 

Q.     State  the  circumstances  of  your  first  meeting,  briefly. 

A.  I  went  out  there  on  the  22d  of  February — I  remember  it  from 
its  being  a  holiday — and  Mr.  Hawes,  if  I  remember  correctly,  was  in 
bed.  He  stated  to  me  what  the  object  of  his  sending  for  me  was.  He 
wanted  me  to  take  charge  of  this  grain  which  was  on  his  Bedwood 
farm,  have  it  sacked  and  sent  up  to  town.  I  told  him  it  was  not  my 
business;  but  he  said  he  would  like  to  have  me* take  charge  of  it.  I 
told  him,  veiy  well^  if  it  was  any  satisfaction  to  him,  that  I  would  do 
it.  I  took  charge — do  you  want  merely  the  intercoizrse  with  him,  or 
for  me  to  finish  the  transaction  ? 

Q.  The  transaction  is  of  no  importance  outside  of  its  immediate 
connection  with  him. 

A.  He  gave  me  an  order  on  his  agent  down  there  for  the  property, 
specified  to  me  the  manner  in  which  he  wanted  it  forwarded  to  town, 
and  exactly  what  he  wanted  done.  I  got  the  grain  in,  and  he  would 
not  allow  me  to — 

Q.    So  far  as  what  you  did  outside,  it  is  a  matter  of  no  importance  ? 

Mr.  Babnes — No  matter.     Go  on. 

A.  He  would  not  allow  me  to  send  the  grain  by  rail,  but  insisted 
upon  my  sending  it  by  schooner,  and  the  grain  did  not  reach — the  last 
of  it — until  immediately  after  his  death;  and  therefore  the  transaction 
was  finally  closed  with  his  executor. 

Mr.  Barnes — Administrator  ? 

A.     Administrator. 

Mr.  Baldwin — When  did  you  next  see  him  after  this  first  meeting  ? 

A.  On  the  twenty-fourth  of  February,  a  couple  of  days  after  this, 
Friday. 

Q.  And  how  many  days  from  then  up  to  the  twelfth  of  March,  the 
date  of  his  death  ? 

A.  I  think  I  met  him  on  the  twenty-fourth  of  February,  which 
was  the  date  of  the  signing  of  the  Mont  Eagle  deed.  I  met  him  on  the 
sixth  of  March,  which  was  a  Monday — on  the  sixth  of  March  I  met 
him — I  was  out  there  with  the  other  trustees  of  Mont  Eagle. 

Q.     During  the  day  ? 

A.  Yes,  sir.  On  the  seventh  of  March  he  sent  for  me  and  asked 
me  to  go  and  spend  the  evening  with  him.  I  went  out.  I  was  dining 
with  Mr.  Otis.  I  went  out  with  Thomas  Otis  and  spent  the  evening, 
and  was  there  till  ten  o'clock;  if  I  remember  right,  that  was  the  Tues- 
day before  his  death.  On  the  Friday  before  lus  death  I  sat  up  the 
night  with  him,  watched  with  him.     He  was  then  very  sick. 

Q.     Is  that  the  extent  of  your  personal  intimacy  with  him  ? 

A.  That  is  about  thu  sum  and  substance  of  it;  yes,  sir.  I  waa 
there  on  one  other  occasion,  but  I  do  not  think  I  E^okib  X^^^&x.^vn^^* 
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Q.  Then  on  the  seyenth — was  it  the  seyentli  you  visii 
evening,  or  that  you  stayed  up  with  him  ? 

A.  On  the  seventh  I  visited  him  in  the  evening,  and  < 
I  sat  up  with  him. 

Q.    How  long  were  you  with  him  on  the  evening  of  tl 

A.  I  could  not  tell  you  exactly.  I  dined  with  Mr. 
asked  him  to  go  there  with  me.  I  received  a  note  from  3 
five  o'clock,  directing  me  to  come  down  there;  be  would  li 
and  talk  to  me.  I  was  going  there  after  dinner,  and  I  ad 
if  he  would  go  down  with  me.  So  we  went  down  at  seve 
until  ten,  I  Uiink.     Mr.  Otis  stayed  there  all  night. 

Q.     What  was  the  topic  or  topics  of  conversation,  if  y< 

A.  Well,  he  talked  more  about  the  prospects  of  his  Un 
anything  else;  I  don't  remember  the  exact  cooTersation. 

Q.  W^ell,  do  you  recall  any  other  topics  of  conyersat 
was  his  physical  condition  at  that  time  ? 

A.     He  was  bad.    He  was  quite  sick. 

Ma.  Barnes — It  is  admitted  lie  was  sick. 

Mb.  Baldwin — How  did  he  speak  ? 

A.  The  only  particular  topic  I  remember  was  in  com 
that.  He  spoke  of  having  made,  as  he  expressed  it,  am|: 
for  his  family,  for  he  did  not  care  about  leaving  large  w 
child;  that  he  did  not  think  it  was  any  advantage  to  him 
in  connection  with  the  University  he  spoke  of  that. 

Q.  I  wish  now  to  know  how  he  spoke;  that  is,  with  re 
or  otherwise.    Did  he  speak  slowly  or  rapidly  ? 

A.  Very  slowly:  he  was  quite  feeble;  with  great  disti 
quite  slowly  and  with  considerable  interval  between  the  wc 

Q.  And  with  considerable  time  between  the  intervals. 
distinctly  as  you  can  as  to  time  ? 

A.    It  would  be  very  difficult  to  do  that. 

Mb.  Babnes — We  have  got  it;  he  spoke  slowly  and  w: 
between  the  words. 

Mr.  Baldwin — ^You  say  he  spoke  very  slowly  ? 

A.     Quite  slowly  and  quite  distinctly. 

Q.  Doctor,  in  all  your  interviews  with  him,  were  ol 
there,  and  if  so,  who  were  they  ? 

A.  Yes;  the  first  time  that  I  went  there  on  Wednesdi 
Doctor  Stebbins  was  there,  and  during  a  part  of  the  ini 
little  boy  Tommy,  as  he  was  called,  was  in  the  room,  anc 
Wednesday,  Mrs.  Hawes  came  in  the  room  to  bring 
impression  is,  to  bring  some  writing  materials;  I  am  no 
that.  On  Friday,  the  trustees  of  the  Mont  Eagle  gift  wer 
Monday  again,  the  next  I  was  there,  they  were  there,  i 
as  I  said,  Mr.  Otis  was  there,  and  Mrs.  Hawes  was  in  the 
night  that  I  watched  with  him,  Mrs.  Hawes  was  there;  I 
stayed  with  me  until  twelve  o'clock,  midnight,  and  Mr.  ] 
there.     He  and  I  watched  turn  about  until  daylight. 

Q.     How  often  did  you  see  Mrs.  Hawes  with  him 
interview  ? 

A.  The  night  that  I  watched  there  she  was  in  the  roc 
ably,  but  not  much  at  the  other  times — somewhat. 

Q.  What  was  his  manner  towards  Mrs.  Hawes  whc 
there  ?    Did  you  observe  anything  unusual,  I  will  ask  the 

A.    No,  sir. 
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Mr.  Babnibs — State  what  you  saw. 

Mr.  Baldwin — That  is  the  object  of  the  question;  to  bring  that 
out. 

A.     State  what  I  saw  ? 

Mb.  Baldwin — As  between  them  ? 

A.  Well,  there  was  no  particular  mark  of  affection  between  them. 
There  was  nothing  peculiar  in  their  demeanor  in  any  respect  that  I 
know  of. 

Q.     Do  you  recollect  any  conversation  between  them  ? 

A.  No,  sir;  she  brought  him  in  something  to  eat,  and  she  came  in 
to  take  care  of  him  when  he  required  care — personal  operations. 

Mr.  Barnes— Q.     What  ? 

A.  I  say  she  came  in  to  help  take  care  of  him  during  his  opera- 
tions during  the  ni^ht.     He  was  quite  sick. 

Mr.  Baldwin — Q.    Do  you  reodl  any  conversations  that  were  had  ? 

A.     That  night  ? 

Q.    Yes. 

A.  There  was  not  much  conversation.  He  was  quite  weak  that 
night.  It  appeared  to  fatigue  him  to  converse  much,  and  I  did  not 
attempt  to  converse  with  hun.  My  object  in  going  there,  merely  was 
to  sit  up  with  him,  to  take  care  of  him. 

Q.     This  was  in  the  night  you  now  speak  of  ? 

A.     Yes,  sir. 

Q.  On  the  evening  of  the  seventh,  was  she  there  while  you  and 
Mr.  Otis  were  there  ? 

A.    I  think  she  was;  I  am  quite  sure  she  was. 

Q.     Did  you  and  Mr.  Otis  go  away  together? 

Mr.  Barnes — He  has  already  stated  tiiat  he  thinks  that  Mr.  Otis 
remained  and  sat  up  with  him  all  night. 

The  Witness — "les,  sir,  I  think  so. 

Mr.  Baldwin — What  was  Mr.  Howes'  manner  towards  you  during 
your  acquaintance  with  him  ? 

A.  Well,  he  was  a  little  impatient  about  the  grain,  because  I  did 
not  get  it  quick  enough,  but  otherwise  than  that  his  manner  was 
respectful  towards  me,  and  nothing  peculiar  that  I  know  of. 

Q.  What  was  it  towards  others,  that  you  observed  in  his  presence, 
while  there  ? 

A.  I  saw  nothing.  He  was  an  irritable  man;  otherwise  than  that, 
nothing  peculiar. 

Q.  Did  you  ever  have  any  occasion  to  observe  any  circumstances 
of  irritability  ? 

A.  Yes,  sir.  He  was  impatient  at  times,  if  things  did  not  go  to 
suit  him. 

Q.  Were  there  any  nurses  or  waiters  there  about  him  at  all,  while 
you  were  there? 

A.    Well,  the  boy  Tommy  was  in  and  out  of  the  room  repeatedly. 

Q.    Any  nurses  ? 

A.  No,  I  think  not.  There  were  nurses  about  the  room,  but  then 
I  did  not  see  them  in  his  room  much,  if  any,  as  I  said  the  night  that 
I  watched  with  him.  Mrs.  Hawes  took  care  of  him  with  me,  that 
when  I  wanted  anything,  I  called  her.     She  was  in  the  next  room. 

Q.  I  want  to  call  your  attention  now  to  the  i^pics  of  conversation, 
and  what  he  said,  so  far  as  your  memory  goes,  l^e  first  conversation 
you  have  given  materially. 

A.    The  topics  of  conversation — 
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Q.  In  which  be  engaged.  The  conTemttloii  in  Whic 
part. 

A.  The  conYersaiion  the  first  time  as  I  said,  -was  exclusi 
subject  of  this  grain.  It  was  purely  a  businesfii  tranaactiosi. 
ond  conversation  was  the  time  when  the  TrusieeB,  gentieoc 
had  selected  as  Trustees  for  the  Moat  Bagle  gift^  went  ov 
delivery  of  the  deed,  and  the  conversation  was  «ntirelj  upon 

Q.  Did  you  meet  him  subsequently  upon  the  subj 
deed? 

A.  Tes,  sir;  that  was  ihe  object  of  on^  goin^  oot  th^re  c 
which  was  iiie  sixth  of  March. 

Q.  Can  you  recall  anything  that  he  said  on  that  oooa«io 
can,  state  it? 

A.  I  do  not  recall  anything  in  particular  that  eonld.  be  ; 
that  day  especially. 

Q.  Passing  the  first  time;  do  you  recollect  anything*  tli 
then,  during  your  interviews  with  him  ?  Do  jou  recoUec 
that  he  said  about  the  University  ? 

A.  Well  I  had — ^I  was  present  at  a  great  deal  oi  oo 
with  him  respecting  the  University;  but  it  is  very  hard  to  dc 
it  now. 

Q.    You  don't  recollect  what  he  baid  about  it  ? 

A.  No,  I  do  not.  He  was  very  sanguine  with  recrpect  i 
cess  of  it     I  remember  that. 

Q.    Well? 

A.     It  is  hard  for.  me  to  give  his  own  language. 

Q.    Anything  further  than  that,  that  you  can  recall  ? 

A.  He  told  me  this,  I  can  remember.  He  said  that 
years  he  had  been  thinking  of  it,  and  that  his  own  experien< 
life  was  very  hard,  and  that  he  wanted  to  make  it  so  that  y 
situated  as  he  was  would  be  able  to  gain  an  education  w 
struggle  that  he  was  obliged  to  go  through. 

Q.     Do  you  recall  an^'thing  further? 

A.     I  do  not  recall  now  anything  particularly. 

Q.  From  your  acquaintance  and  association  with  M 
during  this  period — ^this  question  you  are  to  answer  only  by 
''no"  — did  you  form  an  opinion  about  the  condition  of  his  i 

A.     I  did. 

Q.  The  next  question  you  are  not  to  answer  unless  ' 
gives  you  permission.     What  is  that  opinion  ? 

Mr.  Babnes — I  object  on  the  same  grounds  as  heretofore 

The  Coubt — The  same  ruling. 

Mb.  Baldwdj — The  same  exception. 

[No  cross-exiunination.] 

J.  C.  Bates  called  for  Executor,  sworn. 

Examined  by  Mb.  Pbatt — Q.  How  long  have  yon  reaid 
Francisco  ? 

A.     Since  1866. 

Q.     You  are  an  attomey-at-law,  I  believe  ? 

A.    Yes,  sir. 

Q.     When  did  you  first  become  acquainted  with  Mr.  Ha^ 

A.  I  think  it  was  in  1864  or  1866;  I  don't  recollect  distin 
year;  as  early  as  1865,  certainly. 

Q.     Where  did  you  become  acquainted  with  him  ? 

A.     At  Redwood  City. 
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Q.  What  was  the  extent  of  your  acquaintance  and  intercourse 
with  Mr.  Hawes  ? 

A.  Well  from  July,  1866,  until  the  time  of  his  death,  I  was  quite 
intimately  connected  with  him.  While  he  was  in  the  city  I  was  a 
great  deal  of  the  time  with  him. 

Q.     Were  you  ever  in  his  employ  in  any  capacity  ? 

A.     Yes,  sir. 

Q.     When  ? 

A.  It  first  commenced  in  Jtdy,  1866,  and  from  that,  with  an  inter- 
val of  a  few  months,  until  the  time  of  his  death,  I  was  in  his  employ 
in  one  capacity  and  another;  pait  of  the  time  as  his  agent— &e  greater 
part  of  the  time. 

Q.  Wliat  were  your  btisiness  relations  to  him  at  the  time  of  his 
death  ? 

A.  He  had  some  law  suits,  and  I  was  employed  for  the  purpose  of 
looking  after  those,  and  looking  after  his  property,  as  far  as  street  as- 
sessments were  concerned,  and  to  examine  the  records  every  month, 
and  see  if  there  were  any  ''  collusive  suits  "  commenced,  to  use  his  own 
language, 

Q.  How  often  did  you  see  him  during  the  last  two  months  of  his 
sickness,  of  his  life  ? 

A.  Well,  sir,  I  could  not  state.  The  last  two  or  three  weeks 
before  he  died  I  saw  him  quite  frequently,  but  before  that  I  only  went 
to  see  him  when  it  was  absolutely  necessaiy  on  business;  two  or  three 
weeks  before  he  died  I  staid  with  him  and  sat  up  with  him  all  night — 
I  think  it  was  Sunday  night,  or  about  the  first  of  March,  and  one 
night,  or  part  of  the  night. 

Q.     Up  to  what  time  did  Mr.  Hawes  continue  to  transact  business  ? 

Mr.  Barnes — That  assumes  that  he  did.  Now,  let  us  know  what 
the  business  was— whether  he  did  transact  any;  that  assumes  a  fact 
that  is  not  proved.     The  question  is  objectionable  on  that  account. 

Mr.  Pratt — Q.  Did  he  transact  any  business  during  the  last  month 
of  his  life  ? 

A.    Not  much  that  I  know  of,  sir. 

Q.     Did  you  know  of  his  transacting  any  ? 

A.     Well,  I  know  from  what  I  heard— the  testimony  in  Court. 

Q.  Do  you  know  from  your  own  conversation  and  experience,  of 
his  transacting  any  business  during  the  last  month  of  his  life. 

A.  Well,  in  the  month  of  March,  I  think,  February  or  March, 
there  were  a  few  rents  to  collect,  and  I  wrote  out  the  receipts,  I  think, 
and  he  signed  them.  I  recollect  in  March,  the  first  of  March,  he 
wanted  me  to  sign  his  name  and  I  objected  to  it,  and  sent  out  the  re- 
ceipt for  him  to  sign  his  own  name.  One  man  paid  me  a  check,  and  I 
sent  my  clerk  out  there  to  have  him  indorse  the  check,  and  he  didn't 
seem  to  know  at  first  what  he  was  about;  but  at  last  he  indorsed  it, 
and  sent  it  back,  and  I  collected  the  money.  That  was  about  all;  I 
don't  know  any  other  business  he  had  except  collecting  a  few  rents. 

Q.  What  were  your  relations  to  Mr.  Hawes — business  relations — 
during  his  absence  in  Europe  ? 

A.  Well,  I  had  charge  of  all  his  affairs  here  in  the  city;  as  far  as 
his  property  is  concerned  in  the  city,  and  attended  to  all  of  his — he  had 
some  lawsuits,  some  in  the  Supreme  Court — I  lo<^d  after  those. 

Q.     Do  you  know  what  was  ibe  condition  of  Redwood  F«nn  at  Jhafc^^ 
time  ?  •    ^JHH| 
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A.  Well,  I  haye  a  general  idea,  sir;  I  was  out  iJiere  sereral  tiines 
It  was  rented  out  to  tenants. 

Q.     To  different  tenants  ? 

A.     Yes,  sir. 

Q.    Bented  out  in  parcels  ? 

A.     Yes,  sir. 

Q.     Was  the  entire  farm  rented  out  ? 

A.  Well,  I  think  there  was  a  small  portion  there  where  his  home« 
stead  was,  a  few  acres  there  were  reserved. 

Q.     About  how  much. 

A.     I  believe  it  is  ten  acres;  about  that;  that  is  my  impression. 

Q.     Where  did  Mrs.  Hawes  reside  during  his  absence  to  Curope  ? 

A.  Well,  sir,  after  he  went  away  she  stopped  here  in  the  city;  at 
those  rooms  on  Folsom  street,  for  a  few  months. 

Mb.  Babnes — ^You  mean  the  house  on  Folsom  street? 

A.  Yes,  sir;  we  always  call  them  rooms,  which  is  a  reserved 
part. 

Mb.  Pratt — Q.     How  long  did  she  stop  there  ? 

A.  I  think,  sir — it  is  my  impression — -I  think  she  came  in  in  No- 
vember and  remained  there  until,  February;  some  time,  I  think,  in 
February  she  went  to  the  ranch. 

Q.     November,  1869  ? 

A.     November,  1869. 

Mb.  Pratt — Q.     When  did  he  go  to  Europe  ? 

A.     He  left  here  the  twenty-fif &  of  September,  1869. 

Q.     He  came  to  the  house  on  Folsom  street  November  f  ollowiiig  ? 

A.  I  think  the  last  of  October  or  first  of  November;  my  recollec- 
tion is,  the  first  of  November. 

Q«    And  remained  there  until  when  ? 

A.  I  think  in  the  month  of  February  she  left  and  went  to  the 
ranch. 

Q.    Did  she  remain  there  then  until  his  return  ? 

A.     At  the  ranch,  yes. 

Q.  Now,  what  was  the  condition  of  the  house  on  Folsom  street, 
when  Mr.  Hawes  left  for  Europe  ? 

A.  When  Mr.  Hawes  was  in  Europe  his  cousin  was  there  quite 
sick.  He  was  in  the  house;  the  three  rooms  were  furnished  up;  a 
library  and  furniture  in  one,  and  a  bed,  I  believe;  very  httle  furniture 
there. 

Q.     Was  there  any  occupant  or  tenant  in  the  house  ? 

A.  Yes,  sir;  in  the  main  part  of  the  house,  sir.  Captain  Blnxome, 
I  think. 

Q.  Was  that  Mr.  Hawes'  residence,  or  was  it  simply  his  office  and 
rooms?    Where  was  the  residence* of  Mr.  Hawes,  ordinarily  ? 

A.  Well,  sir,  it  was — sometimes  when  he  came  to  the  city  he 
would  generally  stop  there;  sometimes  at  the  Nucleus  Hotel. 

Q.     The  house  on  Folsom  street  was  generally  rented  out  ? 

A.     The  main  part  of  the  house;  yes,  sir,  ever  since  1866. 

Q.     Mr.  Hawes'  home  was  at  Redwood  ? 

A.  I  can  state  just  as  it  is.  He  would  stay  down  at  Redwood  City 
and  then  come  here  and  stay  a  few  weeks  and  then  go  back  to  Redwood. 
His  family  stayed  at  Redwood  most  of  the  time. 

Q.  He  merely  had  some  rooms  at  this  house  where  he  stopped 
when  he  was  in  the  city  ? 

A.    Yes,  rooms  were  reserved. 
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Q.     What  rooms  were  they  ? 

A.  Three  rooms,  the  western  ell  at  the  southwestern  part  of 
the  house. 

Q.     What  were  these  rooms  ? 

A.  The  first  room  you  enter  was  his  office,  where  the  library  and 
safe  and  books  were.  You  go  into  that  or  out  of  that  room  into  the 
other  room,  was  where  he  had  it  used  for  a  sitting  room,  and  during 
his  last  sickness  he  used  it  for  his  sleeping  room,  or  where  his  bed  was 
— that  was  a  bedroom  and  then  there  was  a  bath  room. 

Q.  Then  the  house  on  Folsom  street,  so  far  as  Mr.  Hawes  was 
concerned,  was  merely  his  private  office,  and  sleeping  apartment  and 
bath  room;  the  remainder  of  the  house  being  rented? 

A.  Yes,  sir;  this  part  was  not  rented.  There  were  a  couple  of 
rooms  over  this;  there  is  where  he  had  some  things  stored  away  that 
the  tenants  did  not  use,  a  few  things. 

Q.  What  revenue  or  income  did  Mrs.  Hawes  have  during  his 
absence,  besides  the  one  hundred  dollars  a  month  you  paid  her  ? 

A.     I  am  sure  I  cannot  tell. 

Q.    You  don't  know  of  any  other  ? 

A.  No,  I  heard  that  she  got  a  little  over,  but  I  don't  know  of  my 
own  knowledge. 

Q.     Was  there  any  stock  on  this  reserved  portion  of  the  ranch  ? 

A.     Live  stock  ? 

Q.     Yes,  sir. 

A.  I  believe  there  was  a  cow,  and  I  believe  there  were  some  horses. 
Wait  a  moment;  well,  sir,  I  am  not  sure  as  to  that.  I  recollect  he  sent 
directions  in  regard  to  the  use  of  the  horses,  to  prohibit  Mrs.  Hawes 
from  using  them,  but  whether  that  was  all,  I  do  not  know. 

Q.     Do  you  lecollect  whether  there  was  any  poultry  there  or  not  ? 

A.     I  think  there  wore  chickens. 

Q.  A  cow  and  some  poultry.  Who  opened  the  safe  at  Mr.  Hawes' 
office  after  his  death  ? 

Mr.  Babnis — I  object,  on  the  ground  that  it  is  irrelevant  and  imma- 
terial. 

The  Court — ^What  is  the  object  of  the  testipaony,  Mr.  Pratt  ? 

Mr.  Pratt — I  propose  to  ask  him,  then,  whether  he  examined  the 
papers  and  private  correspondence,  and  whether  they  were  all  delivered 
to  the  executor. 

The  Court — Ask  the  executor. 

Mr.  Pratt — The  executor  does  not  know. 

Mr.  Barnes — They  never  were;  but  it  does  not  make  any  difference 
whether  they  were  or  not;  it  is  irrelevant. 

The  Court — If  anybody  has  any,  there  is  an  especial  provision  for 
the  executor  to  get  those  papers.  I  do  not  see  the  relevancy  of  that 
testimony. 

Mr.  Pratt — ^When  did  Mrs.  Hawes  first  advise  with  you  about  con- 
testing this  will  ? 

Mr.  Barnes — ^I  object  to  that  as  irrelevant  and  immaterial. 

The  Court — I  sustain  your  objection. 

Mr.  Pratt — The  Eeporter  will  note  an  exception  to  the  ruling  of  the 
Court. 

Q.  You  have  heard  something  said  about  a  row  which  took  place 
at  Bedwood  about  the  sale  of  some  grain.  Were  you  present  on  that 
occasion  ? 

A.    I  was  present  down  there  when  there  was  some  kind  of  a  row 
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with  Livingstone,  but  it  was  nothing  about  grain;  grain  was  not 
tioned;  it  was  about  another  matter. 

Q.     Is  that  the  only  occasion  ? 

A.     The  only  occasion  when  I  was  there. 

Mr.  Barnes — Do  I  understand  you  to  say  Mr.  Baxtlett  waE 
taken  in  his  account  of  the  a&ir  at  that  time  ? 

A.  At  the  time  I  was  there,  grain  was  not  mentioned;  nc 
about  any  grain  whatever. 

Mr.  Pratt — Do  you  recollect  of  seeing  Mr.  Bu*tlett  there  ? 

A.     Oh,  yes;  I  am  positive  of  that. 

Q.    What  date  was  that  ? 

A.     About  the  7th  of  August,  I  think. 

Q.  Were  you  there,  Mr.  Bates,  about  the  17th  or  about  the 
of  August? 

A.    I  think  not.     I  do  not  recollect  being  there  at  that  time. 

Q.  Was  Mr.  Hawes  ever  impatient  with  you,  or  rnde,  or  al 
in  any  way  about  the  transaction  of  business,  or  an]^i;hing  else  ? 

A.     Once  he  commenced  talking — that  was  in  1867 —  he  comm 
to  abuse  me  a  Httle,  and  I  told  him  if  I  did  not  suit  him,  he  had 
get  somebody  else.     He  said  I  did  not.     I  told  him  that  was  all 

Q.     You  say  he  commenced  to  abuse  you — in  what  manner? 
did  he  say,  and  what  was  the  manner,  or  what  did  he  do  ? 

A.  At  the  time  he  was  making  this  fight  for  Senator,  on  hii 
hook,  he  wanted  me  to  go  down  to  see  some  editor  of  a  paper.  ] 
and  did  the  errand  as  well  as  I  could,  but  it  was  not  satisfactory  U 
however,  that  is,  he  began  to  ask  lots  of  questions  when  I  came 
which  did  not  seem  to  me  as  material,  and  I  did  not  give  him  as 
swer;  then  he  said  one  word — I  forget  what  that  was — and  I  z^pl 
him,  if  I  didn't  suit  him  he  had  better  get  somebody  else. 

Q.  Was  that  the  only  occasion  during  the  intercourse  with 
on  which  he  was  impatient  or  abused  you. 

A.  He  would  be  a  Httle  impatient,  but  that  was  the  only  tii 
ever  undertook  to  abuse  me  at  my  face.  I  am  aware  of  times,  i 
back,  where  I  have  caught  it  hot  and  heavy. 

Q.     How  often  did  that  occur  ? 

A.  Mr.  Putman  told  me  of  it,  but  I  could  not  tell^  I  was  on 
formed  of  it  once. 

Q.  How  was  the  house  on  Redwood  Farm  kept  during  Mr.  B 
absence — that  is  to  say,  was  there  any  one  there  besides  Mrs.  Ha 

A.  Well,  I  think  she  had  some  of  her  friends  with  her,  tliat 
that  I  know  of. 

Q.     The  superintendent  of  the  farm  then,  did  not  reside  ther 

A.     No;  he  lived  in  the  house  near  by. 

Q.  There  was  no  occupant  of  these  premises  then,  except 
Hawes  and  such  friends  as  she — 

A.     jlnterrupting] — -I  think  Mrs.  Hawes  had  a  servant,  and 
was  a  man  employed  by  Chas.  Livingstone,  the  ''agent  and  cas: 
as  we  called  him,  to  do  some  work;  he,  I  think,  boarded  with 
Hawes. 

Q.     What  work  was  he  employed  to  do  ? 

A.     Well— 

Q.    [Interrupting] — Did  he  have  charge  of  the  place  ? 

A.  Well,  the  water  had  made  or  cut  some  ditches  in  the  rancl 
Mr.  Hawes  was  very  desirous  of  having  those  filled  in  with  stn 
■omething  that  was  on  the  ranch,  axid  he  was  to  do  this  fill! 
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of  the  ditches,  what  time  he  got,  and  to  keep  a  look-oat  and  see  that 
the  fences  were  up,  and  so  forth. 

Q.  Do  you  know  how  much  that  man  paid  Mrs.  Hawes  for  his 
board  ? 

A.     No;  I  do  not,  sir. 

Q.     Did  she  ever  inform  you  ? 

Mb.  Barnes — ^Well,  I  obiect. 

A.     I  do  not  recollect  whether  she  ever  did  or  not. 

Cro88-Examination  by  Mr.  Barnes — Q.  You  were  asked  with  refer- 
ence to  the  house  down  there  at  Bed  wood  City.  Do  you  know  whether 
Mrs.  Hawes  was  restricted  to  the  use  of  any  particular  room  down 
there  by  Mr.  Hawes  ? 

A.     Well,  at  one  time  I  believe  she  was. 

Q.     When  was  that  ? 

A.    I  think  that  was  after  he  returned  from  Europe. 

Q.     What  was  that  ? 

A.     What  room? 

Q.     Yes? 

A.  Well,  it  was  one  of  those  rooms  down  there,  one  of  those  little 
rooms  there  that  I  could  not  very  weU  describe^  what  particular  room 
it  was. 

Q.     Did  he  restrict  her  to  the  use  of  one  room? 

A.     That  is  what  I  understood,  sir. 

Q.     Personally  did  you  know  anything  of  it? 

A.     Only  what  he  told  me. 

Q.     What  who  told  you,  Mr.  Bates  ? 

A.    Mr.  Hawes. 

Mr.  Barnes — What  did  he  tell  you  ? 

A.  He  said  he  was  going  to  allow  her  one  room,  or  something  of 
that  kind,  for  a  while.     I  do  not  recollect  distinctly  excepting  that. 

Q.  Do  you  recollect  any  restrictions  he  put  on  her  and  the  little 
girl  as  to  the  amouDt  of  milk  they  might  have  to  drink  ? 

A.  No,  sir;  not  to  my  knowledge;  only  from  hearsay,  sir.  I  heard 
about  that  at  the  time. 

Q.     Who  told  you  ?       * 

Mr.  Bartlett — We  object. 

Mr.  Barnes — I  want  to  know  who  told  you  ? 

A.     I  think  Mrs.  Hawes  told  me  that,  sir. 

Q.    Didn't  you  see  it  in  Mr.  Monroe's  book  ? 

A.  Well,  there  is  so  many  things  in  that  book,  I  don't  know;  it  is 
my  impression  I  did. 

Q.     Do  you  know  what  the  direction  was  in  that  book  ? 

Mr.  Pratt — ^If  the  Court  please,  we  object. 

Mr.  Barnes — Well,  if  you  object,  all  right. 

[Here  the  Court  takes  a  recess  till  two  o'clock.] 

afternoon. 

T.  G.  Phelps,  called  for  Executor.     Sworn. 

Examined  by  Mr.  Pratt — Q.  How  long  have  you  resided  in  Cali- 
fornia ? 

A.     Twenty-two  years. 

Q.     What  is  your  business  or  profession  at  the  present  time  ? 

A.    I  am  at  present  Collector  of  the  Port. 
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Q.    Were  jou  acquainted  with  Horace  Haves  in  his  lifetame 

A.     Yea,  sir. 

Q.  What  was  the  extent,  and  degree  of  that  acquaintance- 
did  it  commence? 

A.  I  became  personally  acquainted  with  him  in  the  fall  ol 
and  it  extended  up  to  nearly  the  time  of  his  death. 

Q.  To  what  extent  of  intimacy,  or  what  was  the  degree  of  j 
teicourse  and  acquaintance  with  hmi  ?  What  were  your  perHooi 
tions  to  him  ? 

A.  We  were  friendly.  I  saw  a  good  deal  of  him  after  the 
1866. 

Q.     Were  you  ever  neighbors — liTed  near  together  ? 

A.     Yes,  sir. 

Q.    Accustomed  to  visit  his  home  ? 

A.    Not  often.     I  have  on  several  occasions;  but  not  often. 

Q.  How  many  times  did  you  see  him  during  hia  sickneas — 
the  last  two  months  of  his  life  ? 

A.  I  do  not  think  I  saw  him  within  two  or  three  months 
death. 

Q.  Did  Mr.  Hawes  ever  have  any  convenation  with  you  ' 
subject  of  endowing  some  public  institution  ? 

A.     Yes,  be  did. 

Q.  When  did  the  first  conversation  take  place  on  that  Bubje< 
what  was  it  ? 

A.     I  think  it  was  in  the  winter  of  1856-7.     He  told  me  I 
intended  to  endow  an  educational  institution,  but  gave  me  no 
ular  idea  as  to  what  it  should  be. 

Q.  Did  be  tell  you  how  long  he  bad  entertained  that  opii 
view,  or  when  be  had  formed  it  ? 

A.     I  do  not  remember  that  he  did. 

Q.  With  reference  to  his  marriage;  was  that  before  or  afterh 
riage  that  be  first  spoke  of  it  ? 

A,     I  think  it  was  before. 

Q.  Was  that  the  only  conversation  you  ever  had  with  him 
subject  ? 

A.  No,  sir;  I  have  bad  several,  but  he  never  submitted  to  i 
definite  plans. 

Q.    How  did  the  first  conversation  on  that  subject  arise  ? 
did  it  take  place  first  ? 

A.  I  think  it  was  in  Sacramento.  I  was  with  him  considen 
the  winter  of  1866-7  at  Sacramento.  I  think  it  was  at  Sacn 
that  I  had  the  first  Gonversation  in  regard  to  it. 

Q.     What  was  Mr.  Hawes  doing  in  Sacramento  that  winter  I 

A.  I  do  not  know  that  he  had  any  particular  buainesB  then 
felt  a  general  interest  in  matters  of  legislation.  We  frequently 
OD  those  matters . 

Q.  Do  you  recollect  how  the  conversation  arose,  or  who 
duced  the  subject? 

A.  He  introduced  it.  I  do  not  remember  now  particulai 
circumstances  under  which  it  was  introduced.  We  had  a  great 
conversations  on  a  great  many  subjects — that  among  others. 

Q.  You  say  he  spoke  to  you  frequently  afterwards  on  thi 
subject.    Did  he  always  introduce  the  subject  himself  ? 

A.     Ye.i,  sir. 
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Q.  State  what  general  views  he  usually  expressed  in  those  con- 
YersatioDs  upon  the  subject  ? 

A.  The  general  view  was  that  he  was  going  to  found  a  great  edu- 
cational institution. 

Q.  Did  he  ever  express  to  you  his  views  on  the  propriety  or  policy 
of  leaving  large  fortunes  to  children  ? 

A.     No,  sir. 

Q.  Did  he  ever  talk  with  you  about  his  domestic  troubles  or 
family  difficulties  ? 

A.     No,  sir;  I  do  not  remember  that  he  ever  did,  at  all. 

Q.  Was  there  anything  in  the  general  life,  conduct,  and  character 
and  habits  of  mind  of  Mr.  Hawes  that  distinguished  him  from  ordinary, 
men? 

A.     I  think  there  was  a  great  deal  peculiar  to  himself. 

Q.  Just  state  to  the  Court,  in  your  own  way,  wherein  he  differed 
— what  his  peculiarites  were  ? 

A.  He  was  a  very  nervous,  excitable  man — a  man  of  decided 
opinions;  did  not  tamely  submit  to  contradiction  about  questioning 
his  opinions;  a  man  of  some  penuriousness,  I  should  say,  in  his 
habits — in  his  personal  expenditures ;  a  man  in  other  respects  very 
generous.  It  is  hard  to  reconcile  his  penuriousness  on  the  one  hand 
with  his  generosity  on  the  other.  That  was  a  distinguishing  charac- 
teristic of  his,  I  regard.  He  was  a  man  very  precise  in  his  business. 
I  think  he  generally,  as  far  as  I  know,  had  written  contracts  for  small 
things,  which  was  rather  unusual.  He  was  very  precise  in  his  busi- 
ness. 

Q.  You  said  that  he  was  generous  in  some  things.  What  direction 
did  his  generosity  usually  take  ? 

A.  So  far  as  they  have  come  under  my  observation,  he  has  given 
to  schools  and  churches  quite  liberally;  and  on  several  occasions,  en- 
tertained school  children  at  his  place  at  Eedwood.  They  must  have 
been  at  some  cost,  and  some  trouble  ? 

Q.     What  was  his  temper  ? 

A.     I  should  say  it  was  very  quick. 

Q.     Well,  was  it  always  violent  when  aroused,  or  ordinarily  ? 

A.     I  never  saw  him  when  he  was  very  violent. 

Q.  What  was  his  general  conduct  with,  and  treatment  of  other 
people  with  whom  he  came  in  contact  ? 

A.  He  was  as  I  have  said — he  got  nervous  and  excited  in  any  dis- 
pute that  might  arise  between  himself  and  another. 

Q.  Was  that  uniformly  characteristic  with  him,  or  did  he  treat 
different  classes  of  people  in  a  different  manner  ? 

A.  I  think  it  was  very  general  that  he  showed  some  irritability, 
when  his  views  were  brought  in  question  ? 

Q.     How  did  Mr.  Hawes  rank,  in  your  judgment,  intellectually  ? 

Mr.  Barnes — I  object  to  that,  as  irrelevant  and  immaterial,  it  is 
not  shown  that  the  witness  is  an  expert.  We  have  had  one  very  charm* 
ing  discourse  on  the  subject  from  Mr.  Stebbins;  but  I  really  tiunk  the 
witness  has  not  been  shown  to  be  an  expert  on  a  man's  intellectual 
qualifications,  not  meaning  by  that  to  impugn  the  Collector  at  all. 

The  Court — I  overrule  the  objection. 

The  Witness — I  regarded  him  as  a  very  able  man,  intellectually. 

Mr.  Pratt — Q.  When  did  you  first  observe  these  peculiarities  or 
characteristics  ? 

A     Very  nearly  as  soon  as  I  became  acquainted  with  him. 
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Q.  Did  you  ever  obserre  any  material  cluuiE^  in  him  in 
spects  ? 

A,  I  thought  as  his  sickoeBS  wore  upon  him,  he  grew  i 
table. 

Q.     Was  thai  the  odIj  change  you  obseired  ? 

A.     I  think  so. 

Q.  "Were  jou  in  the  habit,  or  did  you  often,  see  biin  in 
eitce  of  bis  family,  or  of  his  wife! 

A.     Not  often.    Not  at  all,  for  two  or  three  years. 

Q.    How  is  that  ? 

A.  I  never  did  often,  and  not  at  all,  I  think,  for  two 
years;  I  have  aeen  him  with  hia  children,  but  not  with  his  wif 

Q.  What  waa his  conduct  towards  the  children,  and  ho< 
speak  of  them  ? 

A.     He  always  epoke  very  affectionately  of  them  to  me  ix^^ 

Q.  How  long  were  you  and  Mr.  Hawes  living  in  the  same 
ate  neighborhood  ? 

A.  I  think  some  ten  or  eleven  years.  We  hava  both  bei 
somewhat. 

Q.     Whereabouts  were  you  neighbors  ? 

A.    Id  Bedwood  City,  San  Mateo  County. 

Crosa-ExamirtaHon  by  Mb,  Bakneb — Q.  Did  you  ever  have  : 
ness  transactions  yourself  with  Mr.  Hawes? 

A.     Moneyed  transactions  ? 

Q.    Yes? 

A.     No;  I  do  not  remember  that  I  ever  had  any  at  all. 
remember  that  I  ever  had  a  moneyed  transaction  with  him. 

Q.  During  the  last  ten  years  how  much  have  you  b«eQ  abc 
the  State? 

A.  Probably  one  year  altogether;  I  have  been  absent  sevc 
for  three  or  four  months-^five  mouths. 

Q.     During  the  last  ten  years? 

A.     Xee,  air. 

Q.     Were  you  ever  at  Washington  ? 

A.    Yes,  sir. 

Q.     What  year  was  that  ? 

A.     1861  and  '62,  and  1862  and  '63. 

Q.     Very  well;  were  you  in  Congress? 

A.    Yes,  sir. 

Q.     How  much  of  that  time  were  you  away  from  here  ? 

A.  I  think  I  was  absent  the  first  season  about  seven  monl 
at  the  last,  seven  and  a  half— yes,  I  was  absent  from  the  Stat 
I  was  absent  from  the  State  four  and  a  half  months  the  last  sei 

Q,    Are  those  the  only  times  you  have  been  away  ? 

A.  I  was  away  last  year  for  two  months,  and  one  other  tin 
away,  I  think,  out  of  the  State,  for  two  or  three  months.  Tl 
the  only  abaencee  I  recollect. 

Q.    Altogether  you  were  absent  about  a  year  and  a  half  ? 

A.    Probably;  about  a  year  and  a  half. 

Q.  Were  Mr.  Hawes'  family  and  yours  on  terms  of  sc 
timacy  ? 

A,     No,  sir. 

Q.  You  said  you  were  on  terms  of  social  intimsc;^— ;oa  lai 
I  mean — visiting  as  friends  ? 
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A.    With  Mr.  Hawes  ? 

Q.    Yes? 

A.    Yes,  sir;  we  were  on  terms  of  social  intimacj. 

Q.    He  visited  your  house  ? 

A.     Occasionally,  not  often. 

Q.  How  often  during  the  last  ten  years  has  he  been  at  your 
house? 

A.    I  do  not  think  more  than  three  or  four  times. 

Q.    During  the  last  ten  years  ? 

A.    Yes,  sir. 

Q.    What  did  he  come  there  for  ? 

A.  O!  to  make  some  inquiries  about  hia  ranch,  or  men,  or  some- 
thing of  that  sort. 

Q.     Then  he  came  on  business  when  he  came  ? 

A.    Yea. 

Q.     Did  you  visit  fas  house  socially  ? 

A.  I  called  on  him  at  his  house  two  or  three  times — several  times 
perhaps. 

Q.     How  many  times,  do  you  think,  about,  in  the  last  ten  years  ? 

A.     Well,  I  should  think,  not  exceeding  four  or  five  times. 

Q.  Then  he  was  three  or  four  times  at  yours,  and  you  were  four  or 
five  times  at  his  house  in  ten  years  ? 

A.    Yes,  sir. 

Q.    And  he  called  at  your  house  on  business  ? 

A.    Yes,  sir;  and  I  called  at  his  6n  business,  always. 

Q.     Is  that  your  idea  of  social  intimacy  ? 

A.  There  are  a  good  many  men  with  whom  I  am  socially  very  inti- 
mate, that  I  never  call  on  at  all. 

Q.  Then  we  differ  in  our  ideas  of  social  intimacy.  My  idea  of 
social  intimacy  is,  intercourse  in  the  family  to  the  extent  of  meeting  at 
a  house  in  a  friendly  way — something  more  than  what  Mr.  Stebbins 
calls  intellectual  hospitality. 

A.  I  saw  Mr,  Hawes,  generally,  on  the  cars,  going  to  and  from  the 
city. 

Q.    And  these  were  casual  meetings  ? 

A.     Casual  meetings  generally;  yes,  sir. 

Q.  I  understand  you  to  say,  in  the  last  two  or  three  yedrs  of  his 
life  you  hardly  saw  him  at  all  ? 

A.  For  the  last  few  months  of  his  life-^for  two  or  three  months 
before  his  death,  I  do  not  think  I  saw  him  at  all. 

Q.  Now,  for  the  last  two  years  of  his  life,  how  much  did  you  see 
him? 

A.    Well,  not  a  great  deal;  I  inet  him  sever^  times. 

Q.     Only  casually  ? 

A.    Casually,  and  once  or  twice  at  his  house. 

Mb.  Pbatt — Q.  In  the  last  two  or  three  years  how  often  did  you 
meet  him? 

Mb.  Babkes — He  stated  on  cross-examination  he  saw  him  three  or 
four  times  at  his  house,  and  four  or  five  timefl>  at  Mr.  Hawes'.  There 
is  no  necessity  of  re-examining  him. 

The  Coubt — Answer  the  question. 

Mb.  Pbatt— Q.  You  say  that  for  the  last  two  or  three  years  you 
didn't  meet  him  very  often  prior  to  that.     How  oft^n  ? 

A.  I  could  not  tell.  Sometimes,  two  or  three  times  a  week,  and 
85 
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Bometdmes  once  a  month,  vhen  we  were  at  Sacramento  toge 
was  there,  and  came  to  the  city  in  the  winter  of  1867,  and  ] 
him  every  day,  sometimes  for  three  or  four  boars  every  da 
again,  perhaps — then  he  would  visit  San  Francisco,  and  woi 
there  for  two  months.  Our  meetings  have  been  of  that  aoi 
casual  during  the  whole  time  of  our  acquaintance,  except  wh 
at  Sacramento  about  the  Legislature — when  he  waa  there 
cars — our  farms  being  near  together,  we  would  frequently  m< 
cars,  and  whenever  we  did,  we  generally  conversed.  It  w 
accidentally;  but  sometimes  veiy  frequent,  and  sometimes  le 

Olivkb  ELDBnMjB  called  for  Executor.     Sworn. 

Examined  by  Mb.  Baldwin — Q.  How  long  have  you  reaic 
city? 

A.     About  seven  years, 

Q.     Did  you  know  the  late  Horace  Hawea  in  his  lifetime ' 

A.    Yea,  sir. 

Q.     How  long  did  you  know  him  ? 

A.     About  a  week,  I  think,  before  he  died. 

Q.     Do  you  recollect  the  occasion  of  your  first  meeting  h 

A.    Yea,  sir. 

Q.    What  waa  that  occasion  ? 

A.    I  called  out  there  to  witness  his  signing  a  deed. 

Q.    How  long  were  you  there  about,  on  that  occasion  ? 

A.  Well,  I  should  think  in  the  neighborhood  of  two  '. 
hour  and  a  half  or  two  hours. 

Q.     What  was  the  nature  of  the  conversation  ? 

A.    It  was  in  regard  to  this  deed  principally. 

Q.     In  regard  to  the  University  deed  ? 

A.    Yes,  sir. 

Q.    Did  Mr.  Hawes  talk  much  ? 

A.     Yes,  sir;  he  talked  considerably. 

Q.  Do  you  recall  any  other  subject  of  conversatioD  b 
deed? 

A.  No,  air;  I  do  not  think  that  X  ever  had  another  coi 
with  him  except  on  that  subject. 

Q.    Do  you  recollect  any  conversation  upon  property  in 

A.    No,  air. 

Q.  Do  you  recollect  of  his  saying  anything  concerzune  i 
that  he  had  made  for  his  family  ? 

A.  I  beard  him  say  that  he  had  made  ample  proviaio 
family. 

Q.    Did  he  state  what  proviaiou  he  had  made  ? 

A.     No,  sir;  he  did  not  state. 

Q.  How  did  he  appear  on  that  occasion — with  quiei 
calmness? 

A.     He  appeared  as  if  he  supposed  his  end  was  near. 

Q.     Did  be  say  anything  about  that  ? 

A.  No;  he  spoke  once  or  twice  as  though  bis  end  was  i 
didn't  expect  to  be  here  a  great  while  longer;  be  was  maki 
arrangements  to  go  hence. 

Q.  Do  you  recollect  of  bis  saying  anything  about  of  w 
man  could  or  onght  to  make  of  h^  property  ? 

A.    No,  I  do  not  think  I  do. 

Q.    When  did  you  next  see  him,  if  you  recollect  ? 
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A.     I  think  it  was  two  or  three  days  after  that. 

Q.     Can  you  recall  how  many  times  you  saw  him  in  all  ? 

A.  I  think  about  four  times,  sir.  He  had  asked  me  to  call  out 
and  see  him  after  the  first  time  that  I  was  there.  He  asked  me  to  come 
out  in  a  day  or  two  and  see  him  where  he  lived. 

Q.    About  how  long  were  you  there  on  that  second  occasion  ? 

A.     Well,  about  an  hour,  I  should  think,  on  the  next  occasion. 

Q.     Did  you  have  any  conversation  with  him  ? 

A.    No,  sir;  only  casually  inquiring  for  his  health,  etc. 

Q.     Did  you  see  Mrs.  Hawes  when  you  were  there  ? 

A.    I  saw  her  on  one  occasion,  yes,  sir. 

Q.     Did  you  meet  her  in  his  room,  in  his  presence  ? 

A.     I  do  not  recollect  meeting  her  in  his  presence  ? 

Q.     When  did  you  last  see  him  ? 

A.     The  day  previous  to  his  death. 

Q.    Did  you  have  any  conversation  vnth  him  then  ? 

A.     Only  spoke  in  regard  to  his  health. 

Q.    Who  was  there  present  at  the  time  ? 

A.     Mr.  Stebbins,  I  believe. 

Q.     Any  others  ? 

A.  There  was  no  one  else  in  the  room  beside  Mr.  Stebbins  at  the 
time — there  were  a  number  of  gentlemen  in  the  adjoining  room. 

Q.    About  how  long  did  you  remain  in  the  room  on  that  occasion  ? 

A.     I  should  say  about  a  half  an  hour,  sir. 

Q,    You  say  Mr.  Hawes  did  not  talk  much  on  that  occasion  ? 

A.  No,  sir;  except  in  regard  to  his  health;  he  would  almost  every 
time  say  he  was  a  little  nearer  his  end,  that  he  was  failing. 

Q.     How  did  he  appear  when  he  said  that  ? 

A.  He  appeared  very  resigned;  he  said  that  he  had  got  all  his  ar- 
rangements made  and  was. ready  to  go. 

Q.    You  were  not  there  then,  after  the  day  previous  to  his  death  ? 

A.     After  his  death  ? 

Q.  You  said  the  last  time  you  were  there  was  the  day  previous  to 
his  death  ? 

A.     Yes,  sir. 

Q.    You  were  not  there  on  the  day  ? 

A.     No,  sir;  I  was  not  there  on  the  day. 

Q.  How  much  do  you  think  you  were  in  his  presence  in  all,  during 
the  time — from  the  time  you  first  went  there  until  he  died? 

A.     Well,  I  should  think  about  four  hours,  altogether. 

Q.  During  that  time  what  was  his  genend  manner,  conduct  and 
appearance  ? 

A.  Well,  he  appeared  to  me  like  a  man  who  knew  that  his  end  was 
very  near. 

Q.     Was  he  calm,  or  otherwise  ? 

A.     He  was  while  I  was  in  his  presence  ? 

Q.    What  was  his  manner  when  speaking  of  the  university  ? 

A.  Well,  he  seemed  to  think  that  that  was  something  that  was 
going  to  do  a  great  deal  for  posterity. 

Q.     Can  you  rec  ill  anything,  or  much  that  he  said  aboufr  it  ? 

A.  Only  that  his  mind  seemed  to  be  dwelling  a  great  deal  upon  this 
thing,  and  he  had  great  hopes  thafc  it  was  going  to  do  a  great  deal  for 
the  education  of  posterity. 

Q.  I  vnll  ask  you  the  general  (][uestion,  you  will  answer  it  by  ye^ 
or  no,  only.    If  from  your  association  vrith,  and  observation  of  Mr. 
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Hawes,  yon  formed  Any  opinion  u  to  the  cooditiOD  of  his  mij 
whether  you  did  or  not,  but  not  what  it  was. 

A.     lea,  sir;  I  formed  an  opinion. 

Q.  Yon  need  not  make  answer  to  the  next  question  nnti 
upon.    What  was  that  opinion  ? 

Mb.  Barnes — I  object  upon  the  same  ground  as  heretefore 

The  Codbt — The  same  ruling. 

Mr.  Baldwin — Note  an  exception  on  the  part  of  the  teata 
gnardian  of  the  infants  and  the  deviseea  under  the  will ,  whom 
pointed  by  order  of  the  Court  to  repreaent. 

M.  G.  Blaeb,  called  for  the  Executor.     Sworn. 

Examined  by  Mb.  Phatt — Q.  How  long  hare  yoa  resided 
Francisco  ? 

A.     A  little  over  eighteen  years. 

Q.     What  is  your  business  or  profession  ? 

A.     I  am  a  lawyer. 

Q.    Did  you  know  the  late  Horace  Hawes  in  his  lifetime  ? 

A.    I  did. 

Q.     How  long,  and  when  ? 

A.  Well,  I  think  I  knew  him  first  about  the  Spring  of 
think. 

Q.  What  was  the  extent  and  degree  of  your  acqaaintanc 
tiaacy  with  him  ? 

A.  Well,  I  oeyer  met  him  a  vety  great  deal — Mr.  Webb,  « 
an  acquaintance  of  mine,  had  an  office  with  him — they  had  ofl 
gether,  and  I  was  in  to  see  Mr.  Webb  considerably,  occasional 
used  to  talk  with  Mr.  Hawes,  about  the  Spring  of  1864,  and  pi 
I  met  him  along  from  that  time  up  to  the  Winter  of  1856— '7,  w 
was  at  Sacramento  during  the  time  that  Mr.  Phelps  was  speakii 
I  saw  a  good  deal  of  him  that  Winter,  perhaps  more  than  I  e 
during  any  other  period;  and  occasionally  I  met  him  since,  as 
met  him  about  San  Francisco.  I  saw  him  just  before  he  left 
abroad  the  last  time,  and  I  saw  him  soon  after  his  return;  ant 
him  four  or  five  times,  perhaps  five  or  sis  times,  after  he  left. 

Q.     Where  did  you  meet  him  after  his  return  from  £urope  ? 

A.  Well,  I  think  first  I  saw  him  at  my  office,  but  1  cannot  t 
tainly  about  that.  He  left  some  papers  with  me  when  he  weni 
and  I  have  no  doubt  they — I  don't  recollect  particularly  abou 
that  he  came  for  them  himself;  that  is,  that  he  came  after  then 
any  rate  X  had  a  package  of  papers  that  he  left  with  me,  and  af  te 
I  saw  him  at  the  time  he  executed  the  will  in  August,  I  think. 

Q.    Where  was  that  ? 

A.     That  was  at  his  house  on  Howard  or  Folsom  street. 

Q.     Did  you  have  any  conversation  with  him  at  that  tine  ? 

Mb.  Babkes— Q.     When  was  that  ? 

A.    Last  August,  after  his  return. 

Mb.  Fbatt — Q,     A  year  ago  last  August? 

A.     Tes,  sir;  a  year  ago  this  last  August,  1870,  of  comae. 

Q.    What  papers  did  ne  leave  with  yon  when  he  went  to  Ehi 

A.  Well,  I  only  know  from  what  was  written  on  them,  and 
xemember  entirely  as  to  that.  When  I  had  the  papers,  imme 
after  I  received  them,  I  put  an  enrelope  upon  them,  and  aeolet 
up  and  never  opened  them  again  until  they  were  delivered  to  hi 
course  I  am  sure  I  never  did,  but  I  remember  that  it  was  wai 
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the  package  in  Mr.  Hawes'  handwriting — there  might  have  been  some- 
thing more^— that  it  was  the  last  will  of  Horace  Hawes;  and  that  the 
package  was  to  be  opened  in  the  presence  of  Judge  Goon  and  Governor 
Haight.  I  received  a  letter  from  him  a  short  time  before  he  returned, 
which  professed  to  have  been  dated  at  Chicago,  and  in  whic^  he  spoke 
of  this  package,  and  of  some  papers  which  it  contained,  wmch  I  had 
no  recollection  of,  and  have  no  recollection  from  the  package  of  their 
being  anything  more  than  the  will,  though  very  likely  there  may  have 
been  something  more;  it  was  considerable  of  a  package. 

Q.  In  August,  after  his  return,  you  were  present  when  he  executed 
a  will  at  his  house  ? 

A.     Yes,  sir,  I  was  present. 

Q.  Was  there  any  conversation  on  that  occasion,  between  you  and 
him? 

A.    Yes,  sir. 

Q.     What  was  the  subject  of  that  conversation  ? 

A.  Well,  1  do  not  remember  very  particularlv,  only  I  know  that  I 
was  there  during  the  execution  of  the  will.  We  nad  a  little  talk  about 
the  time  the  will  was  executed,  about  some  circumstance  that  arose 
there,  as  to  the  execution  of  the  will,  and  I  waited — ^I  had  had,  as  I 
said,  some  of  his  papers  before,  and  I  waited  until  everybody  else  had 
gone;  or,  I  think  it  is  possible,  that  Mr.  Bartlett  was  there,  though  I 
think  not,  for  I  think  Mr.  Bartlett  had  left;  and  then  he  put  uiese 
papers  into  my  hands  again,  and,  as  far  as  I  could  judge  about  it,  I 
imagined  that  I  Was  sent  for  to  take  these  papers,  and  there  was  some 
talk  about  it — the  papers.  But  I  am  in  a  httle  doubt  about  how  much 
of  the  conversation  I  had  at  that  time,  for  I  had  another  conversation 
in  relation  to  these  matters  which  was  much  longer  than  any  conversa- 
tion that  I  had  then. 

Q.     When  did  that  occur? 

A.  Well,  I  cannot  say;  it  may  have  been  a  month  or  two  months 
afterwards;  within  three  months,  I  should  think;  but  it  was  about  the 
time — it  is  very  indefinite  in  my  mind. 

Q.     Where  did  it  take  place  ? 

A.     That  was  at  his  house. 

Q.    How  came  you  to  be  there  on  that  occasion? 

A.  Well,  I  was  sent  for;  perhaps  I  promised  him  that  I  would  go 
out.  I  do  not  recollect  much  about  that,  though  I  think  I  was  sent 
for.  I  told  him  that  I  would  go  out  when  I  left  then— that  I  would 
call  on  him  occasionally. 

Q.     What  was  this  conversation  on  that  occasion? 

A.  He  was  talking — he  spoke  about  the  Mont  Eagle  XJniversitj; 
about  the  endowment  of  it,  and  he  spoke  about  the  education  of  his  son, 
and  I  do  not  recollect;  there  was  a  good  deal  said  about  those  matters, 
and  probably,  some  other  things. 

Q.     What  did  he  say  about  the  education  of  his  son? 

A.  Well,  he  spoke  of  having  his  son  under  the  care  of  Professor 
Evans,  and  he  spoke  to  me  about  the  character  of  Professor  Evans,  as 
very  high  character,  as  a  man  and  as  a  teacher,  and  of  his  intention 
to  have  his  son-^his  desire  that  he  should  have  the  best  education  that 
it  was  possible  for  him  to  have,  and  thought  that  he  was  getting  it, 
and  would  get  it  under  the  care  of  Professor  Evans.  He  spoke  in  the 
highest  terms  of  Professor  Evans.  That  is  about  the  amount  of  the 
whole  thing. 
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Q.  Did  he  say  anything  in  those  conyersations  about  the  pc 
propriety  of  leaving  large  sums  of  money  to  children  ? 

A.  Not  a  word.  He  never  gave  any  idea  to  me  of  the  chars 
his  will  at  all;  never  spoke  of  it. 

Q.  WJiat  did  he  say,  or  how  did  he  talk,  in  regard  to  Mont 
Universi^? 

A.  Well,  he  talked  about  it  with  a  great  deal  of  interest 
didn't  see  enthusiasm,  but  perhaps  he  did  come  as  near  that  as  he 
about  any  matter,  but  he  talked  with  the  greatest  interest  about 
went  over  the  whole  thing.  He  talked  about  this  deed,  or  a  dec 
went  over  the  whole  matter,  and  told  me  how  he  expected — wh 
result  was  going  to  be.  If  I  made  any  suggestion  or  inquiry  ab< 
different  points,  he  explained  them  veiy  fully,  and  told  me  that  1 
had  this  matter  a  long  time  in  his  mind,  and  that  he  had  con 
with  educational  men  and  ot];iers  perhaps  in  different  parts 
world.  He  spoke  about  property,  and  had  a  great  deal  to  say 
property  around  large  cities;  how  it  appreciated  in  value  abou 
cities,  and  what  his  idea  was,  as  he  said,  that  this  property  in  a  c 
or  so  would  be — the  value  of  it  would  be  very  great.  It  seemec 
his  idea  that  this  was  going  to  be  a  very  large  city.  He  seei 
consider  that  the  principal  danger  to  the  institution  would  be 
the  first  half  century,  or  century  perhaps — perhaps  in  a  centui 
nntil  it  would  come  into  the  hands  of  those  who  were  educated 
and  be  under  their  management.  I  think  he  asked  me — ^he  did  ] 
— asked  me  to  suggest  persons  that  I  thought  would  be  suitable 
He  talked  about  Uiat  as  being  one  of  the  troubles  in  California 
finding  men  who  were  sufficiently  acquainted  with  such  institi 
and  were  interested  enough  in  them — 

Q.  Were  any  allusions  made  to  his  wife  in  any  of  those  c 
sations  ? 

A.  Never,  at  any  time.  I  do  not  think  he  ever  spoke  to  tne 
his  wife,  except  at  a  very  early — Qpon  after  he  was  married.  I  r 
ber  I  met  him  and  he  asked  me  to  call  on  him.  He  seemec 
pleased  with  the  change  in  his  life,  and  that  there  was  sometl 
show  up  to  an  old  bachelor  that  hadn't  been  favored  in  that  way 

Q.  About  how  many  conversations  or  interviews  did  you  ha^ 
him  during  the  last  two  or  three  months  of  his  life  ? 

A.  Well,  I  had  two  principal  conversations  with  him,  ai 
others  were  very  short.  The  principal  conversation  that  I  ha( 
him  was  when  we  were  together  alone,  and  when  he  talked  w 
about  this  University,  and  about  educating  his  son,  and  things  < 
kind. 

Q.     Did  all  of  those  interviews  take  place  at  his  house  ? 

A.  No,  sir;  I  saw  him  after  this  last  interview  that  I  hac 
main  conversation  that  I  had  with  him;  he  came  into  my  office  o 
— my  recollection  is  he  did  not  stop  long — but  he  appeared  rema 
well,  better  than  when  I  saw  him  at  his  own  house,  I  thought; 
do  not  know  but  I  told  him  that  he  looked  altogether  as  though 
going  to  get  well  again.  He  looked  better — he  looked  very  we] 
he  came  up  into  the  office;  and  my  recollection  is  that  he  ca 
there  once  and  I  saw  him  at  the  door;  and  he  came  to  see  me  a 
time;  and  I  was  in  an  office  on  Montgomery  street,  and  I  talkei 
him  there,  and  saw  him  to  the  carriage. 

Q.     Were  all  those  conversations,  except  that  one  at  his 
during  the  last  two  or  three  months  ? 
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A.  I  had  only  two  conversations  with  him  at  his  house^  and  all  the 
others  were  as  he  met  me. 

Q.  Did  YOU,  at  either  of  these  conversations  at  his  house,  see  Mrs. 
Hawes  in  his  presence  ? 

A.    Never;  I  do  not  recollect  I  ever  saw  Mrs.  Hawes  before  he  died. 

Q.     Was  there  any  one  else  there  ? 

A.  Well,  when  I  was  there  once,  and  perhaps  both  times,  there 
was  a  woman  came  and  took — and  took  something  out  of  the  room.  I 
saw  a  woman  about  the  house,  but  who  she  was,  I  do  not  know. 

Q.  Did  he  transact  any  business  other  than  what  you  were  talking 
about  while  you  were  there  ? 

A.  Well,  only  signing  these  papers,  the  will,  and  I  am  not  sure 
but  what  he  signed  the  deed  at  that  time — the  first  time  I  Was  there;  I 
am  not  sure  about  that.     Others  might  recollect  better  than  me. 

Q.  What  was  his  manner  and  appearance  during  these  interviews 
and  conversations  with  you  ? 

A.  WeU,  it  was  straight-forward  talk  about  business,  as  any  one 
else  would,  or  as  he  would  at  any  other  time — quiet,  and  taking  great 
interest  in  the  matter  that  he  was  talking  about,  as  he  always  did  about 
any  of  his  pecuniary  affairs. 

Q.  How  did  you  and  the  other  people  whom  you  saw  in  his  pres* 
ence  deal  with  and  treat  him  ? 

Mr.  Babnes — I  object  to  that.    The  question  is  too  general. 

The  Court — [After  argument.]    I  sustain  the  objection. 

Mr.  Pratt — Q.  I  will  ask  you  the  general  question,  from  your 
knowledge  and  personal  observation  of,  and  intercourse  with  Mr. 
Hawes,  have  you  an  opinion  as  to  the  condition  of  his  mind  ? 

A.     I  have. 

Mr.  Pratt — The  same  question,  ruling  and  exception. 

[No  cross-examination.] 

S.  L.  Cutter,  called  for  Executor.     Sworn. 

Examined  by  Mr.  Baldwik — Q.  How  long  have  you  resided  in  San 
Francisco  ? 

A.     Nearly  nine  years.  ' 

Q.     What  is  your  profession  ? 

A.     I  am  a  lawyer. 

Q.    Did  you  know  the  late  Horace  Hawes  in  his  lifetime  ? 

A.    I  did. 

Q.     When  did  you  first  form  his  acquaintance  ? 

A.  I  do  not  remember  when  I  first  formed  his  acquaintance,  nor 
how. 

Q.     Well,  when  did  you  first  come  to,  and  how  intimate,  if  at  all  ? 

A.  My  principal  acquaintance  with  him  dates  back  to  about  the 
time  of  the  election  when  he  ran  as  an  independent  candidate  for  Sen- 
ator. That  was  when  I  first  knew  him  with  any  degree  of  intimacy — 
the  last  time  that  he  ran  for  Senator. 

Q.    Are  you  able  to  fix  the  time  any  nearer  than  that  ? 

Mr.  Barnes— That  was  in  1867  ? 

A.  If  that  is  the  date.  I  do  not  recollect  the  date.  In  the  politi* 
cal  campaign  of  1867. 

Mr.  Baldwin — Will  you  please  state,  passing  that  time  of  your  first 
acquaintance,  please  state  the  general  character  of  your  acquaintance 
with  him,  as  regards  frequency  or  intimacy  ? 
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A.  I  was  with  him  a  goad  deal  during  that  eampsi^.  Afl 
I  visited  him  at  iiis  office  several  times,  HometiiueB  by  hia  owe 
Bometimes  bj  jaj  own  notion,  and  had  quite  numerous  oodtc 
with  him  at  one  time  and  another  prior  to  his  departure  for  Ea 

Q.  Now,  I  would  like  to  call  your  attention  to  the  oonrc 
if  any  such,  concerning  his  charitable  foundationa  and  oogni 
jeotaf 

A.  He  sent  for  me  one  day,  not  manT  montba — I  cannot 
exact  time  after  the  close  of  that  pohtical  campaign,  and  tha 
pose,  was  when  I  became  beet  acquainted  with  him.  He  sent 
one  day.  I  visited  him  at  his  office,  and  after  eome  ^en^^al  oc 
tion,  he  said  that  the  object  that  he  had  in  sending  for  me  was 
had  in  mind  to  establidi  an  institution.  He  gave  me  no  nan 
that  I  iscollect,  and  detailed  to  me  some  of  the  plans  that  ha 
his  mind,  though  he  said  he  was  oonatantly  improving  upon  ani 
ing  them,  and  he  hoped  in  time  to  make  hia  plan  quite  perfect. 
detailing  t^e  University  idea  that  he  had  in  nis  mind,  he  said 
was  going  to  devote  the  bulk  of  his  wealth  to  the  foundation 
a  Univeisity.  I  suggested  to  bim  that  it  might  perhaps  be  b 
^ve  it  to  the  University  of  California,  which  already  had  some  i 
m  men's  minds,  and  which  would  be  strengthened  by  such  a  d 
ae  be  proposed  to  give.  He  said  that  that  was  founded  on  a  e 
and  he  did  not  think  that  it  would  have  much  suoceaa.  He  wa 
found  an  institution  which  would  be  for  the  education  of  the 
His  idea  seemed  to  be  to  have  something  that  was  open  to  tX 
discussed  hie  plans  to  some  extent.  I  do  not  remember  the  i 
loTs  of  the  conversation  at  this  time;  and  then  he  led  the  bqI 
conversation  upon  the  Bev.  Dr.  Stebbins,  then  the  Rev.  Mr.  St 
As  I  was  well  acquainted  with  Mr.  Stebbins  I  thought  Dothin 
nntil  he  finally  asked  me  what  I  thought  of  him  as  a  man  for  U: 
tion  of  trustee  or  guardian,  or  governor  in  such  a  University- 
forgotten  the  title  he  gave  it — and  the  conversation  then  be 
more  careful  one  upon  the  subject  of  Mr.  Stebbins,  and  his 
peculiarities,  poaiUon,  etc. ;  and  he  asked  me  to  give  a  careful  a 
of  the  character  of  Mr.  Stebbins.  I  then  stated  to  him  what  1 1 
of  his  fitness  for  the  position.  The  conversation  was  quite  lon^ 
said  that  he  had  made  Mr.  Stebbins'  acquaintance,  and  was  fai 
impressed  by  him,  and  had  sent  for  me  to  talk  it  over — that  i 
general  idea.  I  don't  know  that  be  used  those  words,  but  th 
the  idea;  he  had  sent  for  me  to  talk  it  over.  I  nuggested  to  hi 
the  donation  which  he  was  proposing  to  give,  from  what  I  h 
his  property,  composed  the  veiy  large  part  of  all  his  possesaioi 
I  suggested  his  children,  and  he  talked  of  them,  and  spoke  of  I 
io  children  from  wealthy  parents— his  views  oonoenung  then 
said  that  he  proposed  to  give  his  children— he  spoke  especially 
son— he  proposed  to  give  them  what  would  give  them  a  good  a 
life;  and  used  some  such  statement  as  this,  that  the  sum  he  m 
think  it  was  in  the  neighborhood  of  960,000;  that  is  the  ideal  I 
my  mind  at  this  time,  though  I  don't  really  remember  accurate 
thought  that  if  the  young  man  waa  a  young  man  of  energy  and  1 
the  amount  he  named  would  be  sufficient  to  give  him  a  good  s 
the  world,  and  enable  him  to  do  well.  If  he  were  a  ^tendthi 
would  not  have  seriously  injured  himself  by  the  time  he  lu 
through  with  such  a  sum;  and  if  he  was  a  person  of  indifferent  c 
that  it  was  enough  for  him  anyhow.     It  was  rather  a  oalm  vien 
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man  to  take  of  his  children,  but  it  seemed  to  me  yery  reasonable,  al- 
though not  according  to  the  ways  of  the  world  in  treating  such  sub- 
jects. 

Q.  Do  you  recall  anything  in  the  conversation  further  developing 
i  the  idea  of  that  University,  or  of  his  disposition  of  his  property  touch- 
!     ing  upon  the  subject? 

A.  He  spoke  of  bequests  that  he  had  made  heretofore  to  institu- 
i  tions,  and  spoke  of  this  institution  as  one  that  would  not  be  built  in 
i  the  lifetime  of  a  single  man;  it  was  a  thing  that  required  a  far  reach- 
I  ing  wisdom  in  its  establishment,  that  it  might  not  fall  to  the  ground 
I     from  imperfection  in  its  plan. 

Q.  What  idea  did  he  seem  to  have  of  the  element  of  time  accord- 
ing to  your  recollection  ? 

A.  Nothing  that  I  remember  especially  of  the  element  of  time,  ex- 
cept that  the  institution  was  to  be  one  of  great  duration;  and  spoke, 
as  my  recollection  is,  of  the  great  Universities  of  Oxford  and  Cam- 
bridge, and  compared  this  wiib  them  as  something  that  would  endure 
for  centuries.  I  had  several  conversations  concerning  these  matters 
with  him.  He  once  took  me  in  his  buggy,  and  we  drove  around  through 
the  western  and  south-western  parts  of  the  city,  and  he  talked  of  what 
he  thought  would  be  the  general  march  of  improvements  and  value  in 
the  city,  and  how  particular  sections  of  the  city  would  increase  in  im- 
portance in  the  course  of  time,  and  then  spoke  at  that  time  of  the  sum 
of  the  increase  of  his  property  to  take  place  through  these  improve- 
hients. 

Q.  How  recently  did  you  have  a  conversation  of  that  nature  with 
him?        ' 

A.  I  had  a  conversation  with  him  just  prior  to  his  going  to  Eu- 
rope; and  I  have  seen  him,  but  had  no  particular  conversation,  once 
since  his  return  from  Europe;  but  it  was  only  passing,  and  I  have  for- 
gotten where  it  was;  it  was  just  a  little  passing  recognition  of  his 
arrival. 

Q.    You  did  not  speak  upon  that  topic  ? 

A.  No,  sir;  he  asked  me  to  visit  him  at  Eedwood,  but  I  did  not; 
I  think  that  was  subsequent  to  his  return  from  Europe. 

Q.  Is  that  the  extent  of  your  recent  conversations  with  him  on 
those  topics?  Do  you  recall  any  other  matter  or  circumstance  on  this 
subject? 

A.  No;  not  directly  bearing  upon  that — general  conversations  con- 
cerning Spanish  law,  the  history  of  the  country,  and  its  future.  Some- 
time after  this  conversation  about  Mr.  Stebbins  he  told  me  that  he  had 
decided  to  put  his  name  in  his  plan  for  founding  this  university,  and  I 
had  no  further  conversation  with  him  on  that  subject — he  said  he 
thought  highly  of  him.  That  was  about  the  gist  of  my  conversation 
about  him  and  his  affairs. 

Cross-Examination  by  Mb.  Barnes — Q.  Tou  said  you  think  he  told 
you  that  he  was  going  to  give  little  Horace  $50,000.     Was  that  the  sum  ? 

A.     I  do  not  name  the  sum  accurately. 

Q.     That  was  about  the  thing  ? 

A.  That  was  my  recollection  of  it — it  was  some  moderate  fortune 
for  a  young  man  to  start  with — a  fortune  that  would  be  reasonable  for 
a  boy. 

Q.  I  know  a  good  many  men  that  would  like  to  have  it — ^whereof 
I  am  one. 
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Well,  I  mean  &  }x}j  in  bis  circumataiioeB  and  parenti 
Tou  think  that  was  &  reasonable  view  with  reference 
tion  of  children  ? 
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Q.    Yoa  think  that  was  &  reasonable  t 
! 
For  a  boy  that  was  young,  and  with  character  nnfotn: 
it  was. 

Q.    You  think  that  was  a  Bensible  Tiew  ? 

A.     I  think  it  was  remarkably  senBible,  i 
rents  usually  are  in  regard  to  children. 

Q,    That  is  not  what  I  ask  you,  I  aek  you  if  that  is  what 
was  a  sensible  view — I  don't  want  to  debate  it  ? 

A.     Tes,  air. 

H.    Are  you  a  married  man  ? 

A.     I  am  not,  sir. 

Q.     Have  yon  any  children  ? 

A.     No,  sir. 

James  Ons,  called  for  the  Executor.     Sworn. 

Examined  by  Mb.  Baldwin — Q.    How  long  have  yon  reai' 
Francisco  ? 

A.    A  little  over  twenty-two  years. 

Q.     Did  you  know  the  late  Horace  Hawes  in  his  lifetime 

A.    I  did,  sir. 

Q.     At  how  early  a  period  did  you  know  him  ? 

A.    The  first  I  had  any  acquaintance  with  him  was,  I  tfa 
ysar  1859  or  1860. 

Q.     How  often  did  you  meet  him,  and  under  what  circu 

A.  Very  seldom ;  my  acquaintance  with  him  was  not  ver^ 
but  X  stated  that  I  knew  him  in  1859  and  1860.  I  happei 
member  of  the  Board  of  Supervisors  at  the  time,  and  there 
niatters  came  up  there  connected  with  the  Van  Ness  Ordii 
there  was  an  attempt  made  in  the  Board,  or  if  something  co 
done  in  the  Board  to  vitiate  that  ordinance  in  behalf  of  the 
Hawes  was  a  large  holder  of  laod  in  the  part  affected  by  the 
iLnd  in  that  way  I  became  acquainted  with  him.  He  came  i 
tried  to  convince  me  that  the  holders  under  the  ordinanc 
right,  and  that  the  City  was  wrong  in  trying  to  wrest  the  pro 
them,  and  took  me  out  to  his  house— or  took  me  out  in  hi 
nnd  rode  over  the  ground  that  he  claimed,  I  think  this  sax 
Hlreet  property  where  he  died.  I  was  out  there  twice  over  t 
He  todc  me  there  to  show  me  what  he  called  his  fences,  t 
tiate,  as  far  as  he  could  to  me,  his  right  to  the  property,  p< 
tbat  I  state  simply  to  show  how  I  first  made  his  acquaintax 
that  time  I  saw  but  very  little  of  him;  that  is,  I  spoke  with  h: 
^Then  I  met  in  the  street,  but  never  had  any  business  transa 
liim,  and  saw  but  little  of  him  until  a  short  time  before  his  < 
Q.  What  was  the  occasion  of  your  meeting  him  then  ? 
A.  The  occasion  of  my  meeting  him  then  was,  I  was  n 
go  out  there  to  witness  the  deed  of  trust  to  the  Mont  £lagle 
Bimply  as  a  witness  to  his  signature. 

Q.     Can  you  recollect  any  of  the  conversation  in  which  '. 
on  that  occasion  ? 

A.     I  can  recollect — 

Q.     Particularly  what  he  said;  what  the  others  said  ha 
ular  bearing  1 
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A.  As  I  say,  J  was  called  upon  in  the  evening  to  go  out  there  and 
witness  this  document,  or  deed  of  trust  of  Mont  Eagle  University,  and  I 
went  there  the  next  day;  I  think  it  was  one  or  two  o'clock  in  the  day. 
There  were  several  other  gentlemen  there,  those  who  are  mentioned  in 
the  deed  as  witnesses,  and  I.  knew  nothing  of  the  matter  when  I  went 
there,  except  that  I  was  called  as  a  witness,  and  I  went  as  I  would  go 
to  witness  any  document.  It  was  there  read  to  us,  and  we  witnessed 
his  signature.  He  talked  with  us  of  the  matter,  especially  that  he  had 
great  faith  in  its  operation,  and  great  faith  that  it  would  be  of  large 
benefit  to  the  community,  particularly  to  the  Pacific  Coast,  and  talked 
to  us  in  that  general  way  of  the  whole  subject.  He  said  it  had  been 
an  idea  of  his  for  many  years,  and  he  had  been  a  poor  boy  himself  and 
had  to  make  his  own  way  in  the  world  to  obtain  nis  education,  and  it 
had  always  been  his  fancy  to  found  some  such  institution;  that  every- 
thing that  was  written  in  that  document,  he  said,  had  been  done  by 
himself,  the  whole  idea  was  his  own,  all  the  minutiae,  all  the  details  of 
it;  nothing,  he  would  say,  as  I  understand,  belonged  to  any  one  else. 
It  was  all  original  with  him;  and  went  on  and  talked  in  that  way  of  the 
institution,  of  what  he  expected  would  come  from  it. 

Q.  Do  you  recollect  of  his  saying  anything  at  that  time,  concern- 
ing Uie  provision  for  his  family?  If  he  did;  please  relate  what  it  was  if 
you  recollect.  • 

A.  He  said  in  our  presence  at  that  veiy  time,  and  said  so  several 
times  over,  I  think,  that  he  had  made  ample  provision  for  his  family, 
and  that  they  were  better  provided  for  than  most  of  the  children — the 
children  were  better  provided  for  than  any  boys  or  girls  ought  to  be. 
He  said  they  did  not  need  a  great  deal  but  they  had  been  liberally 
provided  for  by  him.  What  that  was,  we  did  not  know;  he  did  not 
tell  us,  did  not  indicate  to  us  at  all,  but  simply  stated  that  he  had 
liberally  provided  for  them,  and  that  they  would  be  all  right. 

Q.     Do  you  recollect  when  you  next  met  him  ? 

A.  When  I  next  met  him,  I  think  I  was  sent  for  to  go  out  there. 
I  iiiought  not  much  more  about  the  matter  after  having  witnessed  the 
deed,  and  went  off,  as  I  was  not  one  of  the  trustees  myself,  but 
simply  called  there  as  a  witness.  I  did  not  think  much  more  of  it,  but 
I  think  that  the  next  time  that  I  went,  was  when  I  was  sent  for  by  Mrs. 
Hawes.  I  was  at  my  office  and  received  a  note  from  her  to  come  out 
immediately,  as  Mr.  Hawes  was  veiy  ill.  I  went  right  away,  as  quickly 
as  the  cars  could  take  me  and  I  found  that  he  had  had  an  ill  turn,  and 
wished  somebody  to  come  th^re  to  talk  with  him,  and  sent  forme  first. 
I  had  this  note  h'om  Mrs.  Hawes  and  stayed  there  some  time  that  after- 
noon, and  I  think  that  same  night  it  was,  I  went  out  and  watched  with 
him  all  night,  and  sat  up  with  him  all  night. 

Q.  Are  you  able  to  fix  the  date  any  nearer  than  it  was  subsequently 
to  the  execution  of  the  deed,  before  his  death — were  you  able  to  fix  the 
time  when  that  was  ? 

A.  I  should  think  it  was — I  cannot  say  positively,  but  I  should 
think  is  was  ten  days  before  his  death.     I  am  not  positive  on  that. 

Q.     How  did  you  find  him  then,  physically  ? 

A.  Physically,  he  was  very  weak;  he  was,  of  course,  in  his  bed, 
but  after  I  got  there,  he  seemed  to  grow  a  little  better  towards  night, 
before  I  left  him.  I  stayed  most  of  the  afternoon,  and  came  home  to 
my  dinner  and  went  back  again  that  night.  He  seemed  pretty  easy, 
slept  a  good  deal,  and  times  when  he  was  awake  he  talked  to  me.  I 
was  in  the  room  all  the  time;  I  slept  none  at  all,  mjiiili\  ^I^mmi^ 
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somebody  else  with  him,  but  I  was  in  his  room  mos^  the  -9 

Q.  Do  you  rooail  anything  of  the  convereation,  wha 
abont  ? 

A.  He  talked  on  the  subject  of  education,  and  on  Tnri< 
that  bad  been  founded  throughout  the  United  States,  and  € 
this  some  Mont  Bagle  UniTersity — that,  as  I  have  said  befo 
said  then,  that  very  night,  that  it  had  always  been  the  dea 
great  ideas  of  his  life,  to  found  auch  an  institution,  ancl  thi 
that  after  generations  would  remember  him  when  the  inat 
acquired  that  prominence  which  he  thought  in  a  hundz 
would. 

Q.     Who  else  was  present  on  that  night  ? 

A.  Mr.  Stebbins  was  there  with  me — that  is,  we  went  i 
to  sit  up  with  him;  Mrs.  Hawes  herself  was  there  all  nig^hl 
was  a  nurse  there,  I  do  not  know  her  name — two  or  thret 
were  in — Mr.  Bluxome  was  in;  and  Mr.  Bates — that  is,  in  t 
not  in  the  night.  Mr.  Bluxome  lives  in  the  same  house; 
that  evening. 

Q.     What  was  Mr.  Hawes'  manner  at  that  time,  aa  to  < 

A.  He  was  perfectly  quiet  all  night;  seemed  tolerably 
vas  not  harsh  to  any  one  at  all — spoke  kindly. 

Q.    You  a^  Mrs.  Hawes  was  there  ? 

A.  Mrs.  Hawes  was  there  herself,  all  night;  she  went 
room  and  went  into  another  room,  and  slept  part  of  the  ni( 
her,  and  I  told  her,  as  she  had  been  up  a  good  deal,  I  wi 
with  Mr.  Hawes,  and  if  anything  was  wanted  I  would  call  I 
better  lie  down  and  get  some  rest,  that  I  would  be  faithful 
awake  myself. 

Q.    What  was  his  manner  towards  her  on  that  occasion 

A.  His  manner  towards  her  was  kind  and  gentle;  there 
ing  harsh  about  it  atall;  he,  of  course,  was  suffering  from : 
which  made  him  nervous  and  irritable;  as  I  say,  he  seemed 
night  than  usual;  he  seemed  to  be  more  quiet  than  he  w 
other  times  when  I  saw  him;  he  said  nothing  to  her  to  myr 
nothing  that  impressed  me  at  the  time,  more  than  what  any 
say  in  a  similar  situation  to  his  own  wife. 

Q.     Did  you  see  him  after  that  ? 

A.  I  did.  I  saw  him  after  that,  I  should  think ;  we] 
four  times. 

Q.     When  last? 

A.  It  was  either  the  day  or  the  second  day  before  his 
I  was  there  in  the  afternoon — I  think  it  was  Sunday  that  h« 
I  cannot  say  whether  it  was  Saturday  I  was  there — I  think 
urday,  but,  at  any  rate,  I  was  there  IfMday  evening  about ' 
I  think  I  was  there  on  Saturday. 

Q.  From,  and  including  this  occasion  of  exeouting  the 
how  much  of  the  time  were  you  vrith  him  ? 

A.  Well,  the  times  I  have  atated^ — ^I  bad  seen  him  tl 
times — when  I  went  I  made  quite  long  visits,  and  staid  wit! 
haps,  three  or  four  hours,  sometimes. 

Q.     Did  he  say  anything  to  your  recollection  about  dea' 

A.     No;  he  did  not.     I  remembernothingthathe  said,  j 

Q.     Did  he  speak  of  bis  prospects  of  his  approaching  de 

A.    No;  I  can  remember  nothing  that  he  said  paitici 
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fc,  except  that  a  general  remembrance  that  I  have  that  he  expected 
leath  would  soon  'come. 

Q.     What  was  his  manner  in  alluding  to  that  subject  ? 

A.  Well,  his  manner,  as  far  as  that  was,  I  think  he  disliked  to 
Jlude  to  it  all.  He  seemed  rather  to  prefer  to  say  nothing  about  it. 
deemed  to  be  in  that  condition  that  he  desired  som'e  friends  around 
lim,  but  desired  to  say  little  about  his  death  being  so  near. 

Q.  You  don't  recollect  of  his  haying  ntitered  any  expression  on 
hat  subject,  you  say  ? 

A.    I  don't.     I  could  not. 

Q.  I  wish  to  ask  you  a  question  which  you  please  answer  by  yes 
r  no.  If,  from  your  association  and  observation  of  Mr.  Hawes,  you 
ormed  any  fixed  opinion  as  to  his  mental  condition  ;  whether  it 
ras  sound  or  otherwise.  Answer  simply  whether  you  formed  an 
opinion;  not  what  it  was.  Did  you  form  an  opinion  in  regard  to  his 
aental  condition  ? 

A.     I  did. 

Q.  You  need  not  make  any  answer  to  the  next  question.  I  will 
sk  the  witness  what  that  opinion  was  ? 

Mb.  Babnes — I  object  on  the  same  grounds  stated  to  the  same  ques- 
Lon  asked  the  other  witnesses. 

The  Coubt — The  same  ruling  and  exception. 

Cross- Examination  by  Mr.  Barnes — Q.  Do  you  remember  anything 
hat  Mr.  Hawes  said  to  his  wife  that  night  ? 

A.     No,  sir,  I  do  not. 

Q.     Do  you  remember  that  he  spoke  to  her  at  all  ? 

A.  Yes,  sir;  she  was  at  his  bedside  a  good  deal  of  the  time^  and 
le  spoke  to  her. 

Q.     Can  you  remember  any  one  thing  he  said  to  her. 

A.  I  could  not  state  it  definitely ;  no,  sir.  His  conversation, 
rbat  he  said  to  her,  was  remarks  regarding  his  physical  wants;  his 
dedicine,  or  something  to  eat,  or  to  get  up,  or  have  his  pillow  smoothed, 
r  something  of  that  kind.  I  remember  nothing  outside  of  that.  It 
ras  the  general  conversation  or  direction  that  a  sick  man  would 
lake  to  his  nurse. 

Speab  EmDELL,  called  for  Executor.     Sworn. 

Examined  by  Mr.  Baldwin — Q.  How  long  have  you  resided  in  San 
Trancisco  ? 

A.     Since  the  spring  of  1853. 

Q.    Did  you  know  .he  late  Horace  Hawes  in  his  lifetime? 

A.     I  was  well  acquainted  with  him. 

Q.     How  long  have  you  known  him  ? 

A.  Ever  since  coming  out  to  California,  He  came  out  in  the 
axne  steamer.     He  got  on,  I  think,  at  Acapulco. 

Q.  What  was  the  nature  of  that  acquaintance  vrith  him,  or  how 
itimately  were  you  acquainted  with  him,  I  would  say — how  frequently 
id  you  meet  him  ? 

A.  I  was  not  in  the  habit  of  seeing  him — ^I  was  not  in  the  way  of 
leeting  him  frequently — ^but  our  relations  were  veiy  cordial  when  we 
id  meet.  I  did  not  meet  him  often,  but  our  relations  were  very 
Drdial? 

I     Q.     Did  you  visit  his  family  ? 
I    A.    I  was  not  acquainted  with  his  family,  sir. 
I    Q.    When  did  you  see  him  last  ? 
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A.  On  the  afternoon  of  Siindaf ,  the  fourtfa  of  Deci 
passing — -I,had  been  out  walking  &jd  was  passing;  liiB 
return  home,  and  I  roiioluded  I  would  go  in  and  have  a 
Hawes,  ae  I  had  not  seen  him  for  a  long  while, 

Q.     Where  did  you  find  him  ? 

A.  I  found  him — he  was  in  bed,  in  a  little  room  jus 
office. 

Q.    At  his  residenceWD  Folaom  street  ? 

A.    Yes,  sir. 

Q.     Will  you  please  state  the  conTersation  as  you  re 

A.  Mr.  Hawem  was  formerly  a  member  of  the  £rie 
my  father  was  a  member.  We  bad  some  conTersation 
tera.  I  asked  him  if  he  had  stopped  there  while  he  was 
Europe.  He  told  me  that  he  did  not;  that  he  'was  fee 
well,  and  had  no  servant  with  him,  and  concluded  not  to 
We  had  also  some  conversation  in  regard  to  the  profesi 
teristicB  of  my  father. 

Q.    We  will  pass  those,  and  come  right  down    to 
concerning  matters — this  was  after  his  return  from  £atO] 

A.     Yes,  sir. 

Q.  Did  you  have  any  conTersation  respecting  his  £ 
and,  if  so,  sbtte  what  it  was? 

A.  I  asked  him  about  his  trip  to  Europe,  and  he  to 
had  not  enjoyed  it  on  accountof  tua  feeble  state  of  health, 
ing  a  servant  with  him,  aa  I  understood  him. 

Q.  Did  you  have  any  conversation  with  him  respecti 
peon  nations,  if  so,  what  was  it  ? 

A.  We  had  conversation  in  regard  to  eyents  then  t 
Europe;  the  war  between  France  and  Germany. 

Q.     What  was  that  conversation  f 

A.  He  expressed  the  opinion  that  the  Germans  were 
He  also  expressed  a  low  opinion  of  the  French  character 
for  veracity. 

Q.     Did  he  iuetance  anything  that  made  him  aaj  that 

A.  He  contrasted  the  bulletins  which  were  issued  b 
Government  and  compared  with  those  issued  by  King  W 
the  French  accounts  were  almost  universally  false  and  uni 
expressed  a  low  opinion  of  the  French  character,  particiili 
to  veracity,  and  contrasted  the  general  reliability  and  tri 
the  dispatches  of  King  William  with  those  issued  by  the 
emment. 

Q.     During  the  war  ? 

A.    During  the  war  then  progressing  ? 

Q.    Did  be  speak  at  all  of  the  subject  of  his  charitable  c 

A.  He  referred  to  his  recent  bequest  or  donation  to  t 
of  Industry,  and  asked  me  what  I  had  heard  said  about 
said  that  I  believe  that  all  the  papers  spoke  favorably  of  i 
ferred  him  in  particular,  to  the  favorable  notices  of  the  ** '. 

Q.    Do  you  recollect  what  answer  he  mode  ? 

A.  He  said  he  believed  all  the  respectable  papers  a 
him. 

Q.     What  further?    What  subject  next  did  you  discus 

A.    He  gave  me  to  understand — 

Ha.  Batbs — Never  mind  what  you  understood;  state  11 
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A.  He  gave  me  to  understand  that  he  intended  to  give  a  bequest 
o  a  publio  institution,  which  would  far  exceed  in  importance  his  be- 
quest to  the  Chamber  of  Industiy. 

Q.     Do  you  recollect — 

A.  That  that  bequest  in  its  eventual  magnitude  would  exceed  any 
lum  that  had  been  given  by  any  one  man.  He  also  spoke  of  the  great 
ige  of  some  of  the  public  institutions  that  he  had  visited  when  in 
Surope.  He  said  that  100  years  was  but  a  very  brief  period  in  the  life 
>f  a  city.  He  then  refered  to  his  own  state  of  health.  He  said  that 
le  would  soon  pass  away,  but  that  the  sun  would  rise  as  usual.  He 
loped,  however,  that  these  institutions  which  he  designed  to  found, 
¥0uld  survive  to  do  good  when  he  was  gone. 

Q.    What  was  his  manner,  when  speaking  of  this  institution  ? 

A.  It  was  tranquil  and  self-possessed  when  I  spoke  of  the  princi- 
ple which  was  at  the  basis  of  the  Chamber  of  Industry — that  it  was  for 
iie  prevention  of  want  by  giving  employment  to  labor,  and  by  in- 
structing labor,  to  make  it  more  efficient,  instead  of  giving  it  in  the 
siray  of  charity,  and  he  took  occasion  to  express  his  sympathy  with 
those  who  toiled  for  their  daily  livelihood. 

Q.     Do  you  recall  anything  further  upon  that  subject  ? 

A.  He  told  me,  speaking  of  personal  matters,  that  he  was  building 
\  new  house  at  Bedwood  City,  I  believe,  in  the  country,  and  said  if  he 
lived  until  it  was  completed,  that  he  hoped  I  would  visit  him  there, 
uid  bring  my  wife  with  me,  and  he  would  end^vor  to  make  it  pleasant 
For  us. 

Q.     Did  he  speak  of  his  children  ? 

A.  I  asked  him  where  his  son  was,  and  he  told  me  that  he  was  in 
Burope,  or  about  to  go  to  Europe;  I  don't  recollect  which. 

Q.     Anything  further  upon  that  subject  ? 

A.  I  have  nothing  further  to  say,  sir,  except  that  he  insisted  upon 
my  calling  to  see  him  as  soon  as  I  could,  conveniently. 

[No  cross-examination.] 

Mr.  Baldwin — I  have  three  or  four  of  our  witnesses,  your  Honor; 
but  inasmuch  as  they  are  not  here,  and  the  evidence  they  will  give^ 
with  the  exception  of  one,  is  somewhat  cumulative,  I  vrill  not  delay 
bhe  Court  and  jury  with  those  witnesses,  but  vnth  this  reservation  with 
reference  to  the  book  spoken  of  by  Dr.  Stillman  as  containing  a  diary 
of  Mr.  Hawes'  opinions  as  to  his  disease,  and  noted  down  by  him  from 
day  to  day.  We  called  for  that  at  the  time  Dr.  Stillman  gave  his  testi- 
mony, and  at  this  moment,  for  the  first  time,  we  have  received  it.  I 
am  not  sure  until  I  glance  it  through  whether  there  is  anything  that 
would  be  material  for  either  side.  I  would  like  to  have  it  to  glance 
over  until  to-morrow. 

Mb.  Babnes — Do  you  propose  besides  that  to  close  your  case  ? 

Mr.  Bartlett — ^And  besides  reading  the  will. 

The  Court — If  you  have  nothing  else  to  do,  suppose  you  read  the 
will. 

[Mr.  Pratt  reads  the  propounded  will.] 

Mr.  Bartlett — That  closes  the  case,  your  Honor,  on  our  part,  un- 
less in  the  morning  we  should,  after  examination,  choose  to  offer  in 
testimony  the  journal  which  has  just  been  presented  for  the  first  time 
[or  examination.  Whether  there  is  anything  in  it  to  cut  any  figure  in 
jhe  case,  we  don't  know  as  yet;  there  is  not  much  probability  that  we 


ot  tDe  ]ury,  preBenting  tuose  purnu  to  your  Uoaor. 

After  Bome  argiuuent  in  reference  to  the  order  in  i* 
ment  eliall  be  had,  the  Court  adjourned  uutil  to-morrc 
ten  o'clock. 


SIXTEEXTH  DAY. 

Satcrsat,  Deceicber  j 

Mb.  Kexnedt  argued  briefly  for  the  Propoaeata,  reri 
timoiiy. 

Mb.  Baldwin — If  your  Honor  please,  my  relation  to 
duced  ri^'bt  down  to  this:  I  have  no  right  to  appear  on 
parties  to  whom  any  portion  of  the  estate  was  transferr 
the  making  of  the  will;  that  ia  conceded.  On  the  aec- 
lieve,  after  the  trial  was  commenced,  I  was  appointed  b 
represent  Mr^.  Martin,  the  aiacer  of  the  tsatator,  ami  ^ 
whom  be  deaignatea  in  his  will  as  his  aged  aunt,  and  hit 
John  and  Isaac.  Being  appointed  by  the  Court  to  repr 
is  a  question  of  some  doubt  in  my  mind  whether  couuBel 
appoiutment  have  not  some  distinct  rights;  or  whuthei 
the  other  hand,  as  seema  to  be  the  determination,  beinir 
the  Court,  governed  by  the  Court  is  the  action  which 
fit  to  take.  I  think,  perhaps,  that  I  ought  to  prejerye  an 
the  ruling  of  the  Court  upon  that  point,  that  I  asked  tc 
behalf  of  theae  devisees,  and  the  Court  rutiug  that  I  ha' 
a  separate  hearing,  by  observing  that  esceptioa  in  the  cai 
as  there  are  no  other  exceptions  taken  by  the  devisees  ^e 

Then  to  the  juiy  I  may  be  allowed  to  state,  that  thorn 
have  appeared,  are  those  persons  whose  names  you  have 
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person  in  the  will.  All  the  parties  claim  through  the  will  also  claim 
through  the  executor.  While  I  was  anxious  as  nearly  as  I  could  to 
comply  with  the  statute,  that  every  person  should  be  represented,  yet 
when  different  exceptions  commenced  to  be  taken  in  the  case,  I  was  at 
once  convinced  that  there  could  be  but  two  sides  to  the  case;  that  the 
will  must  either  stand  or  fall.  You  propose  now,  to  take  an  exception 
to  the  ruling  of  the  Court  on  that  particular;  you  are  entitled  to  that, 
I  think,  because  I  appointed  you  to  represent  them,  but  not  to  luldress 
the  jury  on  the  subject. 

Mb.  Baldwin — Then  I  will  stop  here,  if  your  Honor  will  allow. 

Thb  Court — I  will  allow  the  exception. 

Mb.  Baldwin — ^I  shall  be  allowed  to  present  a  separate  instruction  ? 

The  Court — If  they  are  not  objected  to  by  the  executor.  If  the 
executordoes  not  agree  with  you  on  the  instruction,  I  cannot  hear  you. 

Abguhent  of  W.  H.  L.  Barnes,  foe  Contestai^. 

May  it  please  your  Honor,  and  gentlemen  of  the  juiy ,  we  might  well 
consent  that  this  case  should  be  submitted  to  you  without  any  further 
discussion  on  either  side.  So  far  as  the  testimony  of  the  proponents  of 
this  will  are  concerned,  I  take  the  general  ground,  and  so  I  think  the 
Court  will  charge  you,  that  the  testimony  of  the  witnesses  who  have 
been  introduced  by  them,  is  of  very  little  effect  in  determining  whether 
the  deceased  was  a  man  of  sound  and  disposing  mind;  for  the  general 
rule  is,  that  where  insanity  is  partial,  that  is  to  say,  where  it  is  directed 
to  one  or  two  or  three  particular  subjects,  those  witnesses  who  have 
not  had  occasion  to  converse  with  the  party  of  alleged  unsoundness  of 
mind,  who  have  not  touched  the  spring  that  puts  all  the  machinery  of 
the  mind  into  confusion  and  arouses  the  fixed  insane  delusion,  and  make3 
that  the  predominating  feature,  are  of  little  or  no  importance. 

Our  propositions  of  law  are  biiefiy  these,  and  I  simply  state  them 
to  you,  in  order  that  you  can  apply  yourselves,  the  evidence  to  them; 
the  burden  of  proof,  in  tiie  first  place,  is  upon  the  proponents  of  the 
will.  The  statute  imposes  the  duty  upon  them  of  showing  that  the 
testator  was  a  man  of  sound  and  disposing  mind;  and  though  in  cases  of 
wills,  there  is  no  presumption  that  a  man  is  insane,  yet  sanity  is  a  fact 
that  is  required  to  be  proved  affirmatively;  it  has  to  be  determined  by 
proof,  and  not  by  presumption,  and,  according  to  the  proof,  the  Court 
finds  the  fact  of  sanity,  when  the  case  is  tried  by  the  Court,  and,  ac- 
cording to  the  proof,  the  jury  will  determine  the  fact,  when  the  case 
is  submitted  to  them.  We  might  contend  also,  gentlemen,  that  upon 
the  case  made  by  the  proponents,  in  respect  to  the  proof  required  by 
the  statute  in  the  outset  of  the  case,  that  they  failed  to  make  a  case. 
It  is  not  enough  that  one  witness  shall  say  that  the  deceased  was  of 
sound  and  disposing  mind.  In  every  particular,  the  witnesses 
must  concur  to  the  same  result;  and  you  can  take  all  the  facts  and  cir- 
cumstances connected  with  that  testimony,  and  see  whether  the  opinion 
that  one  of  them  expressed  (for  only  one  of  them  did  express  an  opinion), 
was  con:ect,  whether,  upon  the  circumstances  as  developed  on  me  occa- 
sion when  the  will  was  signed,  the  deceased  was  of  sound  and  disposing 
mind.  The  facts,  as  detailed  by  those  witnesses,  present  a  melancholy 
picture.  A  man,  who  had  lived  in  this  city  for  upwards  of  twenty 
years,  who  had  been  connected  with  some  of  the  largest  schemes  in 
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reapect  to  the  lands  of  this  city,  and  of  lar^  wealth  h 
been  connected  with  its  legislation,  who  had  occupiei 
of  public  confidence,  and  bad  been  twice  a  Senator  fro 
the  councils  of  the  State,  who  had  been  known  as  a  lav 
able  eminence,  and  bad  done  a  great  deal  towards  t 
settling  the  laws  under  wbicb  a  large  part  of  our  real  es 
was  found  on  the  occasion  when  that  will  was  sign 
usually  are  found  under  such  circumstances,  no  friend 
side,  no  legal  adviser  to  assist  or  direct  his  failing 
accomplishment  of  his  purposes,  no  wife,  no  children  ; 
furnished  room,  b;  the  light  of  a  solitary  candle,  t 
ordinary  comforts  of  life,  he  executes  his  will;  he  t 
uesses;  be  tells  them  that  he  is  going  out  for  a  thousi 
and  he  will  be  back  to  read  the  oration  of  dedicatio 
nent,  and  he  uses  to  one  of  the  witnesses  (which  is  ici 
oration  of  the  case  mode  by  us),  moat  peculiar  lan^ag- 
had  bad  about  him  the  men  who  have  been  upon  the 
surrounded  by  the  sympathies  of  the  Christian  relig 
charity.  He  says  not  a  word  in  relation  to  the  approai 
he  raises  himself  in  bed,  and  lifts  his  skeleton  handa, 
declares,  "When  the  damned  vampires  gather  around 
gone,  they  will  find  nothing  but  dry  bones." 

We  stand  here,  gentlemen,  attacking  the  wilt,  but 
the  deceased.  We  occupy  no  such  position  oe  the  coonsi 
this  case,  who  representb  the  Bev.  gentleman  who  was 
of  this  insane  man,  to  take  the  child  from  the  mother 
from  her;  this  man  who  asks  you  now,  though  he  is  th< 
custodian  of  that  little  boy,  to  find  that  Mr.  Hawes  was 
and  disposing  mind,  and,  therefore,  a  monster.  If  the 
in  human  testimony ^-it  there  is  any  credit  to  be  given  to 
and  indisputable  facts  of  this  cose,  Mr.  Hawes,  upon  o 
iects,  was  as  inaaneaman  aaeverstalkednakedin  Bedla 
language  extravagant;  and  if  the  jurj'  shall  be  of  the  o; 
Hawea'  mind  was  in  such  a  state  of  fixed  and  insane  delu 
any  person  or  persons  who  should  have  been  naturally  t1 
solicitude,  care  and  bounty,  and  upon  whom  the  law 
descent  of  his  estate,  he  was  incapable  of  reasoning 

{'ustice  towards  them,  no  matter  what  the  provisions  of 
lave  been;  for,  gentlemen,  the  law  is,  and  the  Court  w: 
that  in  determining  this  case  you  will  not  be  guided  in 
by  the  consideration  as  to  whether  the  provisions  of  the 
selves  are  proper  or  improper;  though,  of  course,  the  < 
hibited  in  the  will  will  materially  aid  in  the  determinatii 
tion  as  to  whether  the  man  was  of  sound  mind  or  not. 

Was  Mr.  Hawes  under  a  fiied-ond  insane  delusion  wil 
wife  ?  It  is  oftentimes  a  delicate  thing  for  a  man  to  d 
there  is  domestic  difficulty,  upon  which  side  the  blame  lie 
man — many  an  honest  man—many  a  just  man  has  been 
attitude  of  hostility  to  those  by  whom  he  is  surrounded  a 
rally,  where  there  is  domestic  trouble  there  is  fault  on  b 
rtage  may  have  been  founded  in  wrong  motives ;  it  may  li 
gin  in  interest,  or  in  passion,  and  when  that  has  passed  av 
no  longer  the  immortal  sympathy  of  friendship  betweei 
wife  which  gives  them  a  common  honor,  a  common  purj 
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love  of  children,  and  the  faith  and  dependence  that  carries  them  safely, 
happily  and  peacefully  through  the  storms  of  life. 

But  I  ask  you,  gentlemen,  if  in  all  of  your  experience  of  life,  if  in 
all  the  stories  that  have  ever  been  unfolded  to  you,  you  ever  saw  or 
beard  of  a  case  where  the  husband,  without  any  cause  whatever,  behaves 
as  Mr.  Haw«s  did — for  all  the  witnesses  unite  their  testimony,  that 
Mrs.  Hawes  was  uniformly  faithful,  true  and  kind.  Mr.  Stebbins 
described  her  condition  when  he  said  that:  "When  I  went  to  Mr. 
Hawes'  house  I  found  her  cowed,  dejected  and  unhappy,  and  Mr. 
Hawes  tyrannical,  vituperating,  not  permitting  her  to  speak  in  his 
presence,  not  allowing  her  to  utter  a  word  at  her  own  table."  I  should  per- 
haps except  Mr.  Otis,  who  stated  that  when  Mr.  Hawes  was  so  sick  that 
he  could  not  talk,  he  did  not  hear  him  say  anything  ugly  to  his  wife.  I 
feel  proud  to  be  able  to  say  that  Mrs.  Hawes  comes  out  unscathed  and 
unharmed,  notwithstanding  the  fiery  trial  to  which  she  has  been  sub- 
jected for  yeara;  notwithstanding  the  insane  cruelties  of  this  man;  not- 
withstanding he  charged  her  with  being  a  public  prostitute,  on  intimate 
and  illicit  terms  with  Parson  Fitzgerald  and  Washington  Bartlett;  not- 
withstanding he  went  from  house  to  house,  and  with  the  tongue  of  a  ser- 
pent and  the  poison  of  an  adder  beneath  it,  sought  to  blacken  and  de- 
stroy the  character  of  the  woman  whom  he  had  sworn  to  honor,  love  and 
cherish.  I  wonder,  gentlemen,  that  she  has  preserved  her  character.  A 
woman's  reputation  is  like  the  vases  that  are  found  in  Pompeii.  They 
have  rested  for  centuries  without  a  blot  upon  their  beauty.  Their  color 
is  as  bright  and  fresh  as  when  they  first  came  from  the  furnace  of  the 
moulder.  Bring  them  to  the  light  and  they  crumble  to  ashes.  The  mo- 
ment you  begin  to  attack  a  woman's  character,  under  ordinary  circum- 
stances, it  is  gone  to  the  winds.  Its  beauty,  its  purity,  its  fragrance,  all 
is  gone  forever.  Like  the  flower  of  the  Camelia,  the  moment  you  touch 
its  whiteness,  it  withers.  I  wonder,  I  say,  that  that  woman  has  sus- 
tained a  reputation.  But  here  during  the  whole  of  this  trial,  in  spite 
of  the  insinuations  made  at  one  time,  and  which  have  no  doubt  made 
an  impression  upon  some  of  your  minds,  that  before  this  case  should 
be  over  there  would  arise  evidence  upon  which  we  could  see  that  Mr. 
Hawes  had  some  cause  for  his  slanders.  If  he  had  any  cause  for  his 
fiusjpicions  of  her,  if  he  had  any  ground  for  his  treatment  of  her,  then 
the  argument  might  be  used,  that  these  disgusting  ebullitions  of  pas- 
sion, this  constant  and  habitual  cruelty,  carrying  him  even  to  the  ex- 
tent, as  he  told  Mrs,  Thurber,  of  having  whipped  his  little  son 
Horace,  in  France,  until  he  made  him  admit  that  his  own  mother  was 
a  prostitute — a  statement  corroborated  by  the  evidence  of  young  Cald- 
well, who  said  he  heard  Mr.  Hawes  tell  his  own  son  that  his  mother 
was  a  common  prostitute  and  visited  houses  of  assignation  in  San 
Francisco — might  have  some  foundation  in  reason.  But  there  was 
none.  The  case  is  without  a  parallel,  if  you  suppose  that  Mr.  Hawes 
was  a  man  with  a  sound  mind,  which  enabled  him  to  understand 
and  appreciate  the  relations  of  blood,  and  the  obligations  which  it 
cast  upon  him.  If  you  ask,  gentlemen,  for  the  motive,  you  can  find  it. 
It  was  not  necessary  for  Mr.  Hjiwes,  in  disposing  of  his  property,  to 
have  treated  his  wife  in  the  way  he  did.  He  had  the  right  of  oisposing 
of  his  property  by  will  just  as  much  if  he  had  been  a  kind,  faithful 
and  considerate  husband  to  her;  as  if  he  had  done  what  he  did,  his 
power  was  the  same.  If  this  lady  had  been  like  the  majority  of  her 
sex,  do  you  suppose  she  would  have  endured  this  treatment  ?  How 
easy  for  her,  upon  a  tittle  of  the  evidence  introduced  in  this  casej  to 
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have  walked  to  the  Fifteenth,  or  Twelfth,  or  Fourth  District  Cour  , 
to  get  a  divorce.  And  the  Court  under  the  circumstances  of  his  case 
would  have  taken  three  fomths  of  the  man's  property  and  put  it  into 
her  hands. 

Suppose  Mr.  Hawes  in  a  moment  of  rage  had  struck  her  a  blow 
which  deprived  her  of  life,  and  he  had  been  arraigned  to  be  tried 
before  you  for  the  crime  of  murder,  and  witness  after  witness  had 
shown  you  that  Mr.  Hawes,  owing  to  mental  sickness,  or  the  sense  ot 
"  grim  humor,"  of  which  the  counsel  spoke  here  the  other  day,  had 
been  so  eccentric,  as,  without  any  cause  for  or  foundation  of  suspicion, 
to  take  her  life  under  the  influence  of  the  insane  suspicions  proved 
here,  do  you  think  any  one  of  you  would  hesitate  to  say  that  Mr. 
Hawes  killed  her  when  he  was  crazy,  and  not  responsible  for  what  he 
did?  There  is  no  gentleman  who  sits  upon  this  jury  who  would 
say,  in  such  a  case,  that  Horace  Hawes  should  not  be  acquitted  on  the 
ground  of  insanity. 

Of  course,  in  the  brief  period  of  time  to  which  I  have  limited  my- 
self, I  do  not  propose  to  go  into  any  very  extended  review  of  the  tes- 
timony; but  I  wish  to  call  your  attention  to  the  evidence,  as  showing, 
in  the  first  place,  ^eat  general  eccentricity,  so  to  call  it,  on  the  part 
of  Mr.  Hawes,  which  great  general  eccentricity  is  a  material  aid  jU  de- 
termining the  existence  of  insanity.  You  remember  the  medical  wit- 
nesses told  you  this;  and  there  are  no  medical  authorities  to  controvert 
the  proposition.  I  put  a  hypothetical  case  to  these  medical  gentlemen, 
and  you  will  bear  me  witness  that  the  question  I  put  to  them  was  far 
within  the  facts;  and  they  unhesitatingly  pronounced  him  upon  that 
statement  of  facts  an  insane  man — a  monomaniac  upon  two  or  three  dif- 
ferent subiects.  I  do  not  assert  that  you  are  to  substitute  the  opinion  of 
medical  witnesses  for  your  own.  After  all  is  said  and  done,  your  own 
minds,  your  own  consciences  will  determine  this  case;  but  their  opinion 
is  an  assistance  to  the  considerations  by  which  you  will  come  to  a  con- 
clusion. It  would  have  been  perfectly  proper  in  rebuttal  to  have  brought 
medical  witnesses  upon  the  stand,  anda^  them  whether  upon  the  case 
propounded  by  me,  and  upon  the  facts  as  they  appeared  in  the  case, 
they  would  say  a  man  was  of  unsound  mind.    Where  is  the  testimony  ? 

The  proponents  have  not  offered  in  the  reply  a  single  fact  that 
tends  to  rebut  either  a  fact  or  a  consideration  which  we  have  tendered; 
nor  have  they  pretended  to  deny  the  correctness  of  the  conclusion  to 
which  our  medical  witnesses  came.  Indeed,  their  statements  would 
seem  to  make  this  case  of  Mr.  Hawes'  almost  an  ideal  case  of  monomania; 
almost  a  case  created  for  the  purpose  of  being  applied  in  its  facts  to 
the  scientific  definition  of  a  monomaniac;  a  man  who  is  under  the  in- 
fluence of  insane  delusions  vrith  reference  to  one,  two  or  three  sub- 
jects, while  in  relation  to  the  ordinary  a&irs  of  life  he  can,  in  the  lan- 
guage of  the  books,  *'  act,  speak  and  think  like  a  reasoning  creature." 
Our  evidence  has  shown  you  that  Mr.  Hawes  labored  under  a  constant 
and  habitual  fear  of  conspirators  who  were  going  to  take  his  life.  The 
only  witnesses  who  have  been  offered  against  us  upon  this  point  are  gen- 
tlemen who  were  brought  to  Mr.  Hawes'  house  for  the  specific  purpose 
of  hearing  him  talk  of  the  Mont  Eagle  University,  to  witness  the  execu- 
tion of  the  deed,  or  become  trustees  of  it.  None  of  them,  except  Mr.  Bart- 
lett  and  Mr.  Stebbins,  ever  saw  him  in  his  relations  to  his  vnfe,  and  Mr. 
Bartlett  and  Mr.  Stebbins  have  given  testimony  in  strong  oorroborataon 
of  the  theory  for  which  we  contend.  We  have  gone  thriDugh  ten  yean 
of  Mr.  Hawes'  married  life,  and  found  no  evidence  to  show  that  on  any 
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one  occasion  he  ever  spoke  a  kind  word  to  her,  or  ever  did  a  generous 
action  to  her,  or  ever  extended  to  her  the  sympathies  of  a  man  or  the 
affection  of  a  husband.  On  the  other  hand,  her  treatment  of  and  con- 
duct towards  him  was  ol)edient,  wifelike,  and  kindly;  like  Csesar's 
wife,  she  was  above  suspicion.  Can  you  doubt,  gentlemen,  upon  the 
evidence,  that  Mr.  Hawes  was  haunted  by  a  fear  of  conspiracy  on  the 
part  of  his  wife  and  others  to  take  his  me  ?  Mr.  Byrne,  the  District- 
Attorney  of  this  city  and  county,  a  man  of  unquestionable  integrity 
and  character,  has  told  you  the  facts  of  his  intercourse  with  Mr.  Hawes 
on  that  subject,  fully.  Counsel  have  insisted,  and  probably  will  insist, 
that  these  hostile  actions  of  Mr.  Hawes  were  but  the  ebullitions  of  a 
malicious,  vindictive  old  man,  aggravated  by  sickness,  want  and  weak- 
ness. A  man  may  be  angry  with  his  wife,  and  be  so  far  unable  to 
control  himself  when  aggravated  and  tortured  by  some  one  of  the  ten 
thousand  ways  in  which  an  aggravating  woman  can  exasperate,  as  to 
say  to  her  some  harsh  or  unkind  thing,  whether  he  believes  it  or  not; 
he  and  she  may  wash  their  dirty  linen  at  home,  and  go  on  at  peace  with 
the  world.  But  it's  something  more  than  momentary  passion  when  a 
man  deliberately  goes  to  the  District-Attorney  of  the  county,  anfl  to 
the  police  office,  and  there  details  his  fear  of  his  wife;  his  belief  that 
she  was  determined  to  assassinate  him,  and  his  conviction  that  she  was 
carrj'ing  on  an  illicit  intercourse  or  intimacy  with  a  man  who  was  his 
friend,  but  towards  whom,  singularly  enough,  he  never  once  exhibited 
the  slightest  degree  of  resentment,  even  when  in  his  own  house.  In 
August,  1870,  he  tells  Mr.  Bartlett,  with  almost  devilish  glee,  asthough 
he  had  discovered  something  that  had  put  the  crown  of  glory  on  his  head, 
instead  of  the  horns  of  a  cuckold,  that  he  believed  Mrs.  Hawes  was  inti- 
mate with  him.  Counsel  will  tell  you  he  was  not  serious — it  was  only  his 
**  grim  sense  of  humor."  "What  does  the  evidence  show?  Did  he  ever 
abandon  it  ?  He  was  like  any  other  man  who  was  insane  on  any  subject. 
He  said,  again  and  again,  the  things  he  was  compelled  to  say  by  the 
delusion  which  haunted  him.  He  tells  Mr.  Byrne  his  story,  and  Mr. 
Byrne,  sends  him  to  Officer  Ellis,  who  told  you  what  transpired;  how 
Hawes  put  him  on  the  scent;  how  he  paid  him;  and  how  he  turned 
upon  him,  and  declared  that  Ellis  was  as  big  a  scoundrel  as  any  of 
them.  He  engaged  Henry  Johnson,  to  whom  he  paid  one  hundred 
and  twenty  dollars,  as  I  suppose  my  friend  Pratt  will  say,  through 
a  **  sense  of  grim  humor,"  to  ferret  out  what  Mrs.  Hawes  was  doing; 
and  when  Johnson  had  followed  her  through  the  streets,  and  finally 
reported  to  him  that  there  was  no  foundation  for  his  belief,  he  turned 
upoD  him,  and  told  him  he  was  in  league  with  his  wife.  Not  satisfied 
with  that,  he  went  to  Officer  Ansbro,  and  told  him  his  tale. 

This  christian  philanthropist,  this  man  of  sound  mind,  on  whose 
monument,  after  the  lapse  of  one  hundred  years,  when  the  ad- 
miring millions  of  California  shall  be  gathered  together  at  this 
University  to  see  it,  shall  be  inscribed  in  simple  and  sublime 
letters,  the  word  ''  Hawes,"  uses  language  that  would  ill  befit  a 
**barbary  coast  ranger,"  and  disgusts  even  Tom.  Ansbro,  so  that  he 
didn't  want  to  have  anything  to  do  with  him.  Was  that  a  mere  tempo- 
rary ebullition  of  passion,  gentlemen  ?  Was  that  a  mere  passing  fit 
of  temper,  or  was  it  a  fixed  insane  delusion  ?  Mr.  Murphy,  who  was 
the  special  policeman  on  Folsom  street,  gives  you  his  account. 
If  Mr.  Hawes  had  stood  upon  the  stand,  and  had  been  talking  him- 
self, you  could  not  have  nad  a  better  picture  of  Mr.  Hawes'  peculiar 
manners  than  that  man  gave;  you  remember  he  asks  him  first,  as  he 
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drove  up  in  his  carriage,  if  he  is  an  officer;  and,  on  being  infc 
Mr.  Hawes  says:  "  Yea,  you  are  here,  a  faithful  servant  of  the  pe 
He  takes  him  into  his  house  and  tells  him  his  insane  story,  an 
plorea  him  to  watch  sharply  about  his  house  for  conspirators  t< 
nis  life,  and  pays  himatrife  of  money,  promises  more,  rein 
pay  the  balance  when  be  can  find  no  evidence  against  Mrs.  E 
and  swears  he  has  not  a  dollar  In  the  world.  This  policeniau  hat 
throiigh  the  long  winter  nights  in  rain  and  storm,  watchiag  hia 
against  these  imaginary  conspirators,  and  Mr.  Hawes  teUf 
what  is  either  a  gross  falsehood,  or  else  the  vagaries  of  i 
sane  mind,  that  he  was  starving  to  death  for  want  of  bread,  t1 
had  been  robbed,  but  that  he  has  done  a  great  thing  which  will 
his  name  down  from  generation  to  generation,  and  that  thii 
must  be  perfectly  satisfied  to  think  that  he  has  been  one  of  the 
dians  and  watchers  over  the  Hon.  Horace  Hawes.  I  felt,  I 
Bay,  a  perfect  sympathy  with  the  witness,  as  he  weot  out  ( 
room  and  turned  to  the  boy  in  attendance  and  remained,  that,  " 
old  man  was  not  sick  and  crazy,  he  would  kick  him,  and  so  go 
from  generation  to  generation,  as  the  man  who  kicked  Hon.  I 
Hawes." 

So  much  for  the  testimony  of  the  public  ofBcers  of  tbe  cit 
county,  tending  to  prove  that  the  man  was  sincere  in  what  he  be 
with  reference  to  the  plots  of  this  innocent  and  unhappy  won: 
poison  and  assassinate  him.  There  is  plenty  of  other  testimo. 
that  subject.  Dr.  Caldwell  testified  to  his  fear  of  assasainatiou  . 
CountiT,  to  his  declarations  that  the  thieves  and  robbers  were  do' 
him;  tmat  he  feared  he  would  be  poisoned  by  brandy,  of  wh 
neighbor  took  a  drink  of  in  Dr,  Caldwell's  house.  Mrs.  • 
said  he  was  afraid  his  wife  would  poison  him  through  the 
servants.  Peter  Harkans  says  he  told  him  his  wife,  with  her 
pires,  were  trying  to  take  hia  Ufe;  and  Mis.  Ober  says  the  same  1 
Gentlemen,  I  would  give  more  for  the  candid  and  uuprejn 
statements  of  ladies  like  Mrs.  Ober,  Mrs.  Harmon,  Superiutej 
of  the  Ladies'  Protection  and  Rehef  Society,  Mrs,  Coffin,  Mrs.  '. 
chord,  Mrs.  Potter,  and  the  other  ladies  who  took  care  of  Mr.  1 
during  the  last  six  months  of  his  life,  and  corroborate  each  other, 
all  the  opinions  of  men  which  you  could  put  between  this  and  3c 
and  I  am  sure  you  agree  with  me.  Mr.  Hawes  was  under  a  o 
kind  of  restraint  when  gentlemen  went  there;  abashed  and  cat 
in  the  presence  of  Oliver  Eldridge,  James  Otis,  Horace  Davis 
Collector  Phelps,  and  all  the  notables  put  upon  the  stand  hen 
our  admiration  the  other  day,  for  I  cannot  conceive  of  any  othei 
pose  for  which  they  were  called — men  who  were  there  sittgly  i 
gether  for  a  single  specific  purpose,  and  some  of  whom  only  help 
in  demonstrating  the  truth  of  that  which  we  assented  in  the  outs< 
Again,  aside  from  the  subject  of  his  wife — putting  her  out  ol 
•  — or  admitting  her  to  have  been  all  he  said  she  was — Horace  I 
was  a  monomaniac  on  tiie  subject  of  his  posthumous  fame.  Th< 
of  preserving  his  name,  of  keeping  alive  his  power  by  this  imr 
instrument  of  which  he  spoke  so  absurdly  to  Mr.  Stebbins  and 
witnesses,  drove  him  mad.  He  was  so  infiamed  with  the  idea  1 
made  him  forgetful  of  his  duties  and  obligations  to  those  who  ' 
naturally  be  Ui6  objects  of  his  bounty,  and  upon  whom  the  law 
cast  the  descent  of  his  estate.  Whenever  be  spoke  on  this  subj< 
exhibited  the  utmost  insanity,  but  of  that  by  and  by.      I  ws 
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ing  that  these  ladies  did  not  see  him  under  any  restraint.  They  saw  him 
as  he  was;  when  he  exposed  his  person;  when  he  was  careless  and 
negligent,  and  let  himself  run  wild.  These  women  saw  him,  not  sur- 
rounded by  a  cohort  of  the  first  merchants  in  San  Francisco,  led  on  by 
80  distinguished  a  divine  as  Dr.  Stebbins,  but  at  home  in  the  presence 
of  family;  of  servants. 

Now,  gentlemen,  if  you  place  any  credit  on  the  uncontradicted  tes- 
-timony  of  these  witnesses,  you  must  come  to  the  conclusion  that  he 
labored  under  this  habitual  fixed  mental  delusion  with  reference  to  this 
fear  of  assassination  and  poisoning  at  the  hands  of  his  wife  or  her  accom- 
plices. Mr.  Durkin  testifies  to  the  same  thing.  Father  Gallagher 
tells  you  that  he  told  him  that  he  had  no  doubt  in  the  world  his  wife 
would  poison  him.  Colby  says  that  he  even  threw  his  medicines  into 
the  fire  because  Mrs.  Hawes  had  gone  into  the  room  w£ere  they  were. 
Mrs.  Potter  tells  you  that  he  declared  he  was  afraid  to  be  alone  with 
his  wife;  and  Murphy,  the  special  police  officer,  that  with  the  nurses 
and  attendants  around  him,  by  day  and  by  night,  with  lights  burning, 
this  remarkable  man  slept  with  revolvers  under  his  head. 

Now,  gentlemen,  if  he  was  not  insane,  what  horrid  picture  must 
have  been  in  his  mind?  What  had  he  done  ?  Whom  had  he  wronged? 
What  had  he  been  doing  that  this  idea  of  assassination  hung  upon  him 
like  a  cloud,  and  poisoned  all  the  happiness  of  his  life,  down  to  the 
day  of  his  death  ?  So  far  as  we  know,  on  the  theory  of  the  counsel  on 
the  dther  side,  he  was  the  impersonation  of  Justice;  he  was  the  dutiful 
disciple  of  Truth ;  he  was  everything  that  was  lovely,  except  that  he  had 
a  certain  sense  of  grim  humor,  which  made  him  slander  h*s  wife,  fear 
poison  and  assassination,  and  make  himself  out  a  cuckc.d — ^just  for 
fun.  He  wished  to  get  rid  of  his  wife.  He  told  Dr.  Caldwell  he 
wanted  to  get  clear  of  her;  that  he  would  give  twenty  or  thirty  thou- 
sand dollars  to  get  clear  of  her,  and  be  left  to  die  in  peace.  He  told  Mrs. 
Coffin — and  that  is  the  most  comical  thing  yet— that  if  Mrs.  Coffin's  hus- 
band would  run  away  with  his  wife,  he  would  make  Mrs.  Coffin  the 
richest  woman  in  the  State  !  That  is  about  as  much  involved  a  prop- 
osition as  he  made  when  he  told  her  that  little  Carrie  Caldwell, 
his  wife's  sister's  daughter,  was  Mrs.  Hawes'  daughter,  and  stuck 
to  it  against  all  reason,  that  he  knew  Mrs.  Hawes'  niece  must 
be  her  daughter,  because  she  showed  affection  for  her.  He  told 
Mrs.  Overton  he  would  give  twenty  thousand  dollars  for  a  divorce; 
that  he  would  do  anything,  and  g6  anywhere  to  get  rid  of  her.  He 
would  not  allow  Mrs.  Overton  to  speak  with  her,  and  finally  quarreled 
with  Mrs.  Overton  and  drove  her  out  of  his  house — a  woman  who  had 
been  his  friend  for  twenty  years — ^because  she  undertook  to  say  %  word 
in  behalf  of  his  wife.  He  told  Durkin  that  he  would  pay  twenty 
thousand  and  up  to  one  hundred  and  fifty  thousand  dollars  to  get  rid 
of  her;  that  he  would  give  twenty  thousand  dollars  to  anybody  that 
would  get  him  evidence  upon  which  he  could  obtain  a  divorce.  Father 
Gallagher  told  you  that  he  once  told  Mr.  Hawes  he  could  find 
nothing  in  Mrs.  Hawes  to  find  fault  with,  and  that  he  should  decide 
against  him.  All  Hawes*  reply  was,  to  take  his  muffler  and  wrap  it 
around  him,  and  say:  ''  I  don't  think  you  are  the  man  to  decide  this 
case."  Miss  Frances  Parker,  a  woman  of  high  character  and  repu- 
tation, testifies  that  he  told  her  that  if  she  wonld  help  him  to  get  a 
divorce,  he  would  put  her  (Miss  Parker)  in  her  place  ;  that  he  would 
give  several  hundred  thousand  dollars  to  get  a  divorce,  and  wanted  her 
to  try  and  help  him  get  rid  of  his  wife.      And  in  the  presence    of 
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Mrs.  Potter,  when  his  idfe  Tentnred  to  come  op  from  Re 
to  see  him,  he  turned  to  his  wife  and  told  her  for  the  lo^ 
Christ  to  leave  him,  to  get  out  of  his  room,  and  let  faim  d: 

There  has  been  a  good  deal  of  testimonj  here  as  to  ! 
general  capacity  for  doing  business,  but  I  call  your  atten 
remarkable  circumstance  that,  with  the  exception  of  the  te 
Winslow  HaU,  who  was  building  his  house  at  Redwood  Cit 
no  evidence  here  that  Mr.  Hawes  did  any  business  at  all  fc 
preceding  his  death. 

The  bill  of  rights  which  he  proclaimed  in  Cannes,  is  renu 
dence  of  his  peculiar  combination  of  unsoundness  of  mind  wi 
reasoning  logically.  Mr.  Hawes  goes  to  Cannes,  and  he 
row — of  course  he  gets  into  a  row — he  gets  into  arowr  everyw 
his  landlady  ab6ut  a  board  bill,  and  he  magnifies  it  into  an  i 
jou  will  remember — first,  to  rob  him,  and  then  to  assassinate  j 
ran  to  the  hotel,  and  got  some  acquaintance  he  has  made  tl 
in  his  room,  to  protect  him.  He  makes  a  protest,  wrhich  is  i 
and  pretentious,  as  the  Bill  of  Rights  of  the  Colonies,  or  the  ] 
of  Independence,  or  the  Constitution  of  the  State  of  Califoi 
other  great  document^  simply  because  he  had  a  little  }>ettj  i 
board  bill,  with  his  landlady.  In  that  instrument,  he  b 
sciousness  of  his  condition .  He  savs  he  is  traveling'  for  his  1 
in  such  a  state  of  mind  and  body,  that  any  excitement— -(th 
out) — that  he  has  been  unfitted  for  the  cares  of  business 
years.  Now  there  is  no  evidence  of  mental  soundness,  except 
Foundation,  and  that  contains,  like  his  will,  provisions  that : 
in  the  deed  or  will  of  a  man  of  sound  sense.  Speaking'  of  husi 
ity,  what  did  he  do  with  Mr.  Swain?  This  gentleman  had  no  ac 
with  him,  no  association  with  him  yet  he  sits  down  in  N< 
October,  1869,  and  whtes  a  letter  to  Mr.  Swain,  abusing  evei 
had  any  business  relations  with  him,  of  any  kind  or  sort,  an 
by  sending  him  a  power  of  attorney,  or  a  commission  as 
to  take  hold  of  his  afiairs,  and  manage  and  conduct  th< 
iust  what  he  wanted  to,  with  the  agents  already  appoints 
That,  perhaps,  might  not  be  considered  extraordinaiy ;  but  1 
him  two  letters  after  that,  never  once  referring  to  this  x>ower  < 
or  the  condition  in  which  he  had  left  his  business;  stays  in  < 
or  six  mouths,  comes  back  here  to  San  Francisco,  and  nevei 
Swain,  never  sends  for  him,  never  asks  him  what  he  has  \> 
with  respect  to  the  power  of  attorney  he  had  given.  Noi 
gentlemen  on  this  juiy  who  transact  a  good  deal  of  busii 
power  of  attorney,  and  I  ask  you  what  would  you  say 
business  capacity  of  a  man,  who  would  send  you  such  a 

Sower  of  attorney,  with  extravagant  protestations  of  regard 
ence,  and  then  come  back  to  San  Francisco,  and  never 
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Lathrop;  in  constant  intercourse  with  Doctor  Stebbins;  yet  who  takes 
pleasure  in  comparing  himself  and  the  greatness  of  his  work  and  his 
future  with  the  life  and  doings  of  Jesus  Christ.  I  suppose  this  is  one 
of  the  commonest  forms  of  mental  delusion.  The  insane  man  imagines 
himself  the  Saviour  of  the  world,  a  king,  or  sometimes  an  emperor. 
He  thought  so  much,  dwelt  so  much  oi\  the  idea  of  his  own  greatness, 
that  he  positively  believed  and  repeatedly  declared  he  was  a  greater 
and,  to  use  his  blasphemous  language,  ''a  smarter  man  than  Jesus 
Christ  ever  was." 

How  many  times  beside  those  proven  he  made  these  horrid  utter- 
ances, I  do  not  know,  but  so  far  as  proponents'  witnesses  testified  on 
the  subject  of  this  special  delusion,  they  entirely  corroborate  our 
theory.  Doctor  Stebbins  illustrated  it  by  telling  you  that  he  had  seen  a 
pot-house  politician  who  could  spit  seventeen  feet  and  hit  a  cat  in  the 
eye,  or  words  to  that  effect.  I  never  saw  one,  but  probably  the  Doctor 
has  been  around  more  among  them  than  I  have,  and  has  had  occasion 
to  observe  the  power  of  the  stream  which  such  gentlemen  throw.  He 
said  that  he  has  seen  one  of  that  species  of  human  who  considered 
himself  the  equal  of  Edward  Burke,  and  that  Mr.  Hawes'  opinion  of 
himself  was  about  as  highly  exaggerated — that  he  thought  he  was  the 
greatest  and  wisest  man  in  the  world.  I  have  no  doubt  that  if  Mr. 
Hawes  had  not  had  in  his  mind  that  Mr.  Stebbins,  being  a  clergyman, 
would  have  got  up  and  walked  off  when  he  compared  himself  to  Jesus 
Christ,  and  abandoned  him  as  an  insane  man  and  hideous  blasphemer 
— he  would  have  told  him,  as  he  did  other  people,  that  he  was  a  smarter 
man  than  Jesus  Christ  ever  was.  Think  of  a  man  in  his  senses 
telling  a  witness  to  take  a  book  and  write  down  in  it  every  word 
he  said;  that  after  his  death  it  will  be  published,  and  a  hundred 
years  hence  it  will  be  read  by  more  people,  and  with  greater  interest 
than  the  life  and  the  doings  of  Jesus  Christ  I  Think  of  a  man  whose 
insane  idea  on  the  subject  of  his  own  greatness  wa^  so  perverted  that 
when  he  reads  an  account  of  a  public  meeting,  and  sees  an  account  of 
the  dinner,  where  his  Excellency  the  Governor  of  the  State  presides, 
and  where  gentlemen  drink  each  other's  health  and  toasted  everybody 
— he  lays  the  newspaper  down  and  says:  "Neither  Jesus  Christ  nor  I 
were  ever  toasted."  Gentlemen,  I  hope  that  Mr.  Hawes  was  an  insane 
man,  for,  if  he  was  not,  if  all  these  acts  and  doings  of  his  yrere  the 
product  of  a  sane  mind,  whatever  complaint  he  may  have  made  on  the 
subject  of  not  having  been  toasted  on  earth,  he  is  getting  plenty  of  it 
now. 

On  another  occasion  in  conversation  with  Mrs.  Coffin,  he  told  her 
he  was  the  greatest  benefactor  of  mankind;  that  Christ  was  the  first 
man.  Bishop  Alemany  the  second,  and  that  Horace  Hawes  was  the 
third.  This  was  the  most  moderate  estimate  he  ever  put  upon  himself, 
BO  far  as  appears  by  the  testimony.  He  told  another  witness  that  Christ 
was  persecuted  and  so  was  he.  He  dwelt  so  long  upon  his  own  exag- 
gerated sense  of  his  own  greatness  and  power,  that  he  actually 
became  insane  upon  that  subject,  and  I  think  the  evidence  shows  it. ' 
He  told  Mjrs.  Hughes  that  he  was  the  greatest  philanthropist  that  ever 
lived;  He  told  her  that  his  residence  on  the  university  would  last  a 
thousand  years,  the  house  he  would  build  would  last  a  thousand  years, 
and  be  kept  up  and  preserved  as  the  house  of  the  Honorable  Horace 
Hawes.  He  told  Mrs.  Ober  he  was  the  greatest  man  that  ever  lived;  and 
after  he  was  gone,  as  long  as  she  lived,  little  children  would  come  and 
gather  around  her  knees  and  hear  what  Horace  Hawes  said.     Little 


marble  slab,  engraved  "  Chamber  of  iDdustr;,  foundt 
Horace  Hawes,  aad  suggested  by  Mrs.  OvertoD." 

I  don't  know  that  you  can  find  anything  more  inex 
theory  of  mere  Tanity,  than  all  this.  Coumiel  will  say 
but  a  sense -of  grim  humor,  nothing  but  fun,  nothini^  1 
tion  of  a  jocose,  merry  and  amiable  temper.  Grentleu 
sano  man,  and  the  world  is  to  be  made  up  of  that  kiu 
I  want  to  go  to  Bedlam,  because  there  is  where  the  i 

The  q'uestiou  of  the  disposition  of  his  property  di 
this  case.  It  has  nothing  whatever  to  do  with  it.  ' 
is,  was  he  in  such  a  state  of  mind  toward  those  u 
law  would  cast  the  succession  of  his  estates,  and  v 
urally  be  the  objects  of  this  care,  solicitude  and  b 
testamentary  dispositions  were  affected,  or  might  be  . 
If  they  might  have  been  affected,  then  you  will  &z 
a  man  of  sane  mind;  because,  being  in  that  condition, 
does  not  express  the  will  of  a  testator  of  sound  and  d 
Mr.  Hawes  did  not  always  entertain  this  idea  of  inakiii|r 
of  his  jiroperty. 

I  do  not  agree  at  all  with  Mr.  Hawes'  views,  nor  wi 
this  sapient  bachelor,  Mr.  Sam.  Cutter,  who  gave  his 
decisive  opinion  that  he  regarded  Mr.  Hawes'  viei 
ject  of  leaving  money  to  children,  as  very  wise  an 
felt  very  much  tempted  to  say  to  him,  when  he  y 
his  opinion  about  the  way  to  bring  up  children,  i 
Browdie  said  to  Fanny  Squeere,  who,  in  a  dispute  wit 
said  that  "  she  wouldn't  have  a  child  named  'lilda,  not 
the  grave."  Says  John,  "  You  are  coming  that  a  little 
will  be  time  enough  to  tbioli  about  naming  it  when 
think  M.T.  Cutter's  opinion  as  an  expert  on  the  subject  o 
of  children,  will  be  of  more  value  to  this  Court  and  jui 
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xnay  not  give  to  public  institutions,  may  give  largely  and  liberally;  but 
no  man  can  do  what  Hawes  did,  without  committing,  what  .is  to  the 
sense  and  intelligence  of  mankind,  a  wrong  and  a  crime.  It  is  all  non- 
sense to  say  that  if  a  man  has  property  and  money,  that  he  shall  not 
give  it  to  his  wife  or  children,  for  fear  of  doing  them  a  damage. 

I  don't  believe  this  thing  at  all;  I  don't  think  there  is  a  single  one 
of  us  but  feels  that  if  we  could  have  begun  life  with  a  respectable 
capital  to  go  along  with,  in  this  desperate  struggle  for  life,  we  would 
have  been  far  beyond  where  we  are.  Would  a  sensible  man  give  a  boy 
a  mere  annuity,  just  enough  to  board  him  at  a  respectable  lodging 
house;  and  give  him  two  or  three  suits  a  year,  but  no  means  to  com- 
mence business  if  he  has  a  fancy  for  commerce;  no  means  of  traveling 
if  he  desires  to  travel;  nothing  in  the  world,  but  to  make  him  during 
his  lifetime,  a  pensioner  and  a  hanger-on — not  enough  to  make  him  a 
man,  and  just  enough  to  make  him  a  loafer.  That  is  the  result  of  such 
kind  of  a  disposition  as  Hawes  made. 

Take  the  sense  of  that  proposition.  Young  Horace  Hawes  is  travel- 
ing about  with  this  clergyman,  who  is  represented  here  by  counsel,  and 
who,  while  in  charge  of  this  boy,  is  trying  to  make  out  his  father  sane, 
and  therefore,  a  moral  monster.  That  boy  comes  to  be  twenty-one  years 
of  age,  and,  instead  of  having  a  patrimony,  that  will  gave  him  position, 
and  character,  and  influence — instead  of  having  the  means  of  embark- 
ing in  commerce,  and  using  his  property  in  the  pursuits  of  trade; 
instead  of  having  the  means  of  carrying,  out  any  tastes  he  may  have, 
either  in  art  or  in  letters,  or  in  anything  else — what  has  he  got  ?  He 
has  got  an  annuity  that  may  be  paid,  and  may  be  not.  His  father's 
property  has  passed  into  the  hands  of  strangers,  who  have  not  a  tie 
with  him  of  any  kind,  sort,  or  description;  who  regard  him  as  an  in- 
cumbrance upon  the  estate,  a  kind  of  living  mortgage,  that  is  going  to 
run  around  on  that  property,  of  which  they  will  not  be  rid,  until  he 
dies.  Do  you  regard  that  as  wise,  sensible,  and  just  ?  If  he  had  car- 
ried out  his  scheme,  as  he  first  talked  of  it,  had  given  this  young  man 
fifty  thousand  dollars,  given  him  something  to  begin  with,  there  would 
be  a  modicum  of  sense  in  it;  but  what  he  did,  in  the  disposition  of 
that  boy,  from  the  time  he  took  him  away  from  the  care  and  guidance 
of  his  mother,  and  sought  to  imbue  his  mind  with  hostility  and  bitter- 
ness towards  her,  from  the  time  he  divested  himself  of  this  prop- 
erty, and  gave  Washington  Bartlett  the  control  of  a  sum  of  money 
for  the  purpose  of  educating  his  boy,  was  all  wrong.  If  you  are  going 
to  educate  your  son,  don't  you  keep  the  control  of  your  money,  and 
pay  his  bills  when  they  come  due,  and  take  care  of  his  education  ? 
For  what  sane  reason  could  Horace  Hawes  take  thiiiy  thousand  dollars, 
and  put  it  into  the  pocket  of  Washington  Bartlett? 

Usually  a  ward's  property  here  is  managed  under  the  care  and  atten- 
tion of  the  Courts.  A  man  who  is  appointed  guardian  by  the  Court  has 
to  give  a  good  bond,  and  the  Court  hauls  him  up  and  makes  him  account; 
but  Mr.  Hawes  sat  down  and  put  thirty  thousand  dollars,  without  a  par- 
ticle of  security,  without  the  power  even  of  recalling  the  money,  into  the 
hands  of  Washington  Bartlett,  without  security,  to  spend  just  as  he 
pleases.  I  ask  you  if  that  is  a  business  transaction  ?  Is  there  any 
sense  in  it?  For  what  purpose  was  this  done?  I  will  tell  you.  It 
was  to  get  that  boy  where  Mrs.  Hawes  could  not  see  him;  that  was  all. 
It  was  to  enable  him  to  tell  Mrs.  Hawes  he  did  not  know  anything  about 
him.  It  was  to  enable  him  to  put  that  money  into  Washington  Bartlett's 
hands,  knowing  that  if  he  appealed  to  the  cupidity  of  the  m«sk  W^^>^^ 
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luiiig  OD  to  the  money  and  fight  Mrs.  Hawes  till  death  ci 
that  if  Washington  Bartlett  got  his  hands  on  the  mi 
come  into  Court  and  support  the  will.  He  knew  that 
thousand  dollars  into  his  hands  he  would  famish  Mm  ' 
weapon  to  fight  the  mother  with.  Bartlett  joined  hand 
man  and  plotted  against  this  desolate  woman  who  was  < 
him,  praying  him  to  find  out  what  was  the  reason  \rh 
would  not  speak  to  her;  and  when  they  proposed  to 
away,  Washington  Bartlett  goes  through  the  farce  of  tei 
told  Mr.  Hawes  that  if  he  would  not  allow  Mrs.  Hawes 
he  did  not  want  anything  to  do  with  the  matter.  When 
Away  in  Ann  Arbor,  Michigan,  at  that  very  momentj 
from  there  to  Europe  under  a  contract  with  Washiugtc 
this  Reverend  Evans,  to  stay  five  years.  Mrs.  Hawes  i 
her  own  pitiful  way,  that  Mr.  Hawee  told  her  as  a  great 
should  see  her  son  before  they  took  him  away  for  goc 
her:  "Ohl  yes,  you  can  see  the  boy."  A  woman  with 
her  back,  toiling  like  a  slave,  cooking  for  the  farm  handi 
trotting  around  aft«r  her  husband,  doing  his  behests, 
missive,  outraged  woman — might  see  the  boy  when  aht 
the  money  to  buy  a  pair  of  shoesl  Yes,  she  mig-ht  go  tc 
see  her  son  when  she  had  not  the  meane  to  get  to  San  f 

And  they  two  sent  the  boy  from  Ann  Arbor  to  Kurope 
by  this  man  to  whom  Mr.  Hawes  pays  four  thousand  dollx 
careful,  penurious,  prudent  business  man  pays  this  man 
dollars  a  year — for  what?  To  educate  his  son?  No; 
that  besides.  The  cost  and  charge  of  the  education  of  I 
paid  for  besides.  For  what?  Simply  and  only  to  k 
from  his  mother;  that  is  all.  The  boy  is  put  into  the  ch 
as  the  Man  in  the  Iron  Uaek  was  put  into  the  chai^^  c 
and  sent  from  pillar  to  post  under  an  injunction  not  to 
long  enough  for  the  mother  to  come  and  get  him;  and 
to  this,  from  the  hour  when  Mr.  Hawes  left  that  boy  i 
Michigan,  and  came  home  and  consummated  this  infa 
with  Washington  Bartlett,  that  mother  has  never  seen  he 
tlemen,  what  do  you  think  of  that?  Do  you  think  th 
sense,  a  clear  understandiug  of  the  relations  of  family  a 
sense  of  justice  that  enables  a  man  under  the  statutes  ol 
dispose  of  his  property  ?  I  know  you  do  not.  I  know 
your  time. 

It  iscunous  he  never  showed  one  of  these  Mont  Bag] 
will.  He  proposed  to  give  them  his  property,  but  he 
them  his  will.  He  tells  them  in  general  terms  what  lib) 
he  has  made  for  his  family;  he  goes  further,  and  tell 
that  he  has  provided  more  liberally  for  his  family  that 
heads  of  Europe  have  for  theirs.  I  don't  know  ^hat 
Wales  gets,  but  my  impression  is  that  it  is  something  mc 
month;  I  think  the  Crown  Prince  of  Prussia  gets  a  slig 
above  that;  my  impression  is  that  this  young  Duke  Aiex: 
York,  gets  a  slight  advance  of  salary  upon  the  terms  allowed 
That  was  the  way  he  talked — he  had  made  more  liberal 
them  than  the  crowned  heads  of  Europe  bad  for  their 
was  all  an  exaggeration ;  all  monstrous;  whatever  he  touohi 
himself,  or  what  he  hod  done,  it  swelled  and  grew  out  of  . 
and  the  testimony  will  bear  me  fully  out  in  saying  bo.     ] 
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find  an  explanation  of  all  this;  he  will  go  back  to  the  "  Hounds,"  and 
he  will  tell  you  that  because  there  was  such  an  organization  here  as  the  * 
"  Hounds,"  and  because  Mr.  Hawes  had  passed  the  Consolidation  Bill, 
in  1855,  that  he  was  therefore  in  fear  of  assassination  in  1868,  1869 
and  1870,  by  his  wife.  That  will  be  the  argument — that  because  some 
transparencies  were  exhibited  on  the  dock  when  Mr.  Hawes  came  down 
from  Sacramento,  in  1855;  that,  therefore,  Mr.  Hawes  had  reason  from 
1855  down  to  the  day  of  his  death,  to  expect  to  be  assassinated  or  con- 
sumed by  a  lot  of  vampires,  to  whom  his  wife  was  a  kind  of  Joan  of  Arc. 

Now,  with  relation  to  his  treatment  of  his  wife,  I  do  not  think  I  need 
spend  time  in  considering  that  matter;  the  testimony  of  Dr.  Caldwell, 
of  Mrs.  Douglass,  Henry  Johnson,  Mrs.  Coffin,  Mrs.  Harmon,  Mrs. 
Hughes,  Mr.  Ellis,  Mrs.  Ober,  Mrs.  Oberton,  Durkin,  Francis 
Parker,  Dr.  Stebbins,  Washington  Bartlett,  Bennett,  Stillman— they 
are  all  concurrent,  to  the  same  point;  I  simply  recite  their  names 
to  you,  without  assuming  to  go  thro'  the  testimony,  or  make  any  review; 
the  same  is  testified  to  by  Father  Gallagher,  Mrs.  Potter,  Hall,  Lee, 
Mrs.  Ebbetts,  Little  Horace  Caldwell,  Dr.  Stillman,  Murphy,  Dr. 
.  Stebbins  and  Mr.  Bartlett. 

Now,  as  to  Mrs.  Hawes'  behavior  and  demeanor  generally,  if  there 
was  the  slightest  thing  in  Mrs.  Hawes'  conduct  that  warranted  what 
Mr.  Hawes  said  and  felt  and  did  to  her,  I  have  not  a  word  to  say.  If 
she  was  what  he  asserted,  then  what  he  did  to  her  was  fully  warranted 
by  the  circumstances.  His  manner,  his  indignation,  his  neglect  of  her, 
his  contempt  of  her,  whatever  feeling  and  passion  he  manifested,  was 
fully  justified;  for  you  cannot  measure  the  right  of  a  man  who  is  him- 
self right  and  just,  to  be  angry  and  indignant  and  outraged  when  his 
wife  treats  him  as  he  accused  his  wife  of  treating  him.  There  is  no  limit 
to  it.  It  is  simply  a  question  of  temperament;  some  men  endure  it 
more  quiutly  than  others;  but  no  man  can  venture  to  sit  in  judgment 
on  a  man,  if  his  wife  were  what  Mr.  Hawes  accused  Mrs.  Hawes  of 
being,  or  can  censure  him,  no  matter  what  he  has  done.  Jurors  won't 
convict  him  if  he  kills  her;  Courts  won't  give  her  alimony  if  he 
deserts  her.  But  there  is  nothing  against  her  but  this: — that  when 
Mr.  Hawes  went  to  Europe,  he  left  her  on  the  dock  with  twenty  dollars 
and  a  provision  of  which  she  knew  nothing.  She  had  bills  to  pay  that 
were  incurred  by  Mr.  Hawes  before  he  went  away.  His  relatives  were 
here,  and  wanted  clothing,  and  she  had  got  something  at  Taaffe's  for 
them.  She  had  got  six  forks  and  six  spoons  at  Tucker's — for  it  appears 
that  he  never  had  had  any  before  in  his  family — to  support  the  dignity 
of  Hawes'  family,  and  the  bill  amounted  to  fifty  dollars.  There 
was  a  grocery  bill,  and  a  butcher's  bill,  and  Taaffe's  bill  not  paid;  she 
did  not  have  the  money,  and  the  collectors  were  after  her  from  day  to 
day.  She  took  the  advice  of  the  County  Judge  of  San  Mateo  county, 
of  the  District-Attorney  of  that  county,  and  of  Charley  Fox,  and  they 
told  her  that  it  was  her  duty  to  take,  out  of  the  large  quantities  of 
grain  stored  away  in  the  granary  at  Eedwood,  a  hundred  sacks  of 
wheat  and  sell  them,  and  pay  those  little  bills.  That  was  all.  Didn't 
she  do  right?  Didn't  she  do  justly — honestly?  When  Mr.  Hawes 
came  home,  she  told  him.  Was  there  anything  in  that  which  should 
make  him  do  and  say  what  he  did  ?  I  do  not  think  you  will  say  there 
was. 

If  you  find  the  facts  to  be  as  we  have  stated  them,  then  applying 
to  them  the  opinions  of  the  medical  witnesses,  and  to  the  facts  which 
are  entirely  uncontroverted,  will  you  not  say,  upon  the  whoL^  ^^^<^t^^^ 
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in  this  case,  that  Mr.  Hawes  waa  a  man  of  unsonDd  mi 
k  doubt  it  for  a  moment  ?  Can  you  entertain  the  Hligrhtej 
;ou  compare  his  action  and  conduct  with  that  of  men  i 
affairs  of  life  ?  I  do  not  allude  to  an;  of  the  little  meat 
man  itt  all.  I  don't  allude  to  the  fact  that  he  would  n< 
without  a  suit.  I  don't  allude  to  euch  circutnstaiices  ( 
poor  noman  who  went  there  and  worked  for  him  a  week 
the  cash  was  short  seventy-five  cents  when  she  left  he 
her  pittance.  I  don't  allude  to  all  the  circumstances  'w 
a  contempt  for  him  as  a  mean  man.  Lay  aside  also  bis  dot 
to  get  food  from  the  neighbors  without  paying  for  it,  tl 
days  without  eating,  and  then  begged  from  his  nei^hl 
say  he  was  insane  upon  that  point — but  it  is  that  de; 
tricitj  which  you  have  a  right  to  consider  in  determinin 
man's  mind  was  right.  We  may  not  be  as  rich  as  Hora 
we  tate  reasonably  good  care  of  ourselves;  we  have  a 
breakfast  this  morning  before  we  came  here,  and  we  ii 
gooddinnerto-night;  and  the  mass  of  mankind  do  so.  Ii 
diuury  circumstance  when  a  man,  according  to  the  testin: 
Oallai^her,  deliberately  starves  huaself  to  death ;  and  in  t 
Dr.  Bennett,  wilfully  deprives  himself,  from  mere  meaniie 
food,  and  the  delicacies  necessary  to  a  man  in  his  condition 
picture  of  the  love  of  money.  It  is  a  terrible  sight  to  sei 
God  has  so  blessed  with  all  this  wealth,  bo  niggardly 
have  ordinary  comforts  of  life,  and  to  everj'  person  tha 
him,  }iuts  up  a  miserable  mouth  of  petition,  and  opens  : 
eaglet  i^i  its  nest.  He  deprives  himself  of  necesaoiy  fi 
niggardly  that  when  the  good  Mrs.  Ober  suggests  to  hii 
better  have  a  pocket-handkerchief  to  wipe  his  nose  in  the 
and  ciistomai'y  among  civilized  nations,  and  he  gives  her 
go  and  buy  him  a  dozen  cheap  pocket-handkerchiefs,  a; 
them  to  him,  he  is  so  overwhelmed  with  horror  in  oonse 
magnitude  of  that  transaction,  that  he  refuses  to  use  one 
Mrs.  Ober  has  to  take  tliem  and  pay  for  them  herself.  Hi 
a  lady  who  comes  to  take  care  of  him  for  nothing,  lt>eca 
seventy-tive  cents  for  a  bowl,  instead  of  two  bits.  I  do 
find  the  man  insane  because  he  was  so  mean  as  to  exc 
unless  yon  believe  that  his  conduct  w»a  oneof  those  iudi 
will  assist  you  in  arriving  at  the  conclusion  that  the  mt 
sound  mind. 

Consider  his  language  and  demeanor  to  the  o] 
in  France ;  the  language  to  Horace  about  his  motliei 
which  they  traveled,  and  the  way  in  which  he  left  oni 
at  Chicago  to  pick  up  anybody  be  could  to  accompan 
the  plains,  without  money  to  supply  him  with  a  place  to 
traiu — his  whole  conduct  is  geuernlly  peculiar,  genen 
and  with  a  '*  sense  of  grim  humor"  not  ordinarily  seen  ii 
life.  I  only  ask  you  to  consider  all  these  facts  and  cir 
connection  with  the  case  as  evidence  of  great  general  ecc« 
may  throw  light  upon  the  other  propositions.  Consider 
tion  the  testimony  of  Dr.  Stillman,  and  Dr.  Shurtliff,  vrh 
of  the  State  Insane  Aajhim,  and  Dr.  Clark,  who  has  been 
in  the  same  institution,  Urs.  Shorb,  and  Bennett,  and  M.^ 
Bentley,  and  Buckley,  the  English  physician  who  testi&e 
statements  I  am  sure  you  wiU  lend  such  weight  a 
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titled  to  and  try  to  derive  as  much  assistance  from  them  as  the  case 
and  the  other  facts  proved,  will  admit  of.  I  do  not  ask  you  to  say ' 
that  the  man^s  crazy  because  the  doctors  say  so;  but  they  give  you  the 
general  theory  of  the  case;  they  tell  you  what  the  test  is  by  which 
you  can  measure  it;  they  give  you  the  measure,  and  into  it  they  put 
the  man,  and  you  can  see  how  completely  and  fully  he  comes  up  to  the 
standard  of  the  insane  man  on  one,  two  or  three  subjects,  while  at  the 
same  time  he  is  able  upon  other  subjects  to  think,  act  and  speak  like  a 
rational  being.  Now,  if  that  is  the  principle,  and  the  doctors  and 
books  so  give  it — put  Horace  Hawes  in  the  measure,  and  he  fills  it. 
That  is  all  I  have  got  to  say  on  the  subject  of  medical  testimony.  If 
there  is  any  weight  to  be  given  to  it,  see  if  you  can  explain  the  remarka- 
ble facts  that  are  brought  out  in  tlus  case  on  any  other  theory.  It  has 
been  often  well  said  that  the  theory  of  a  case  is  a  good  deal  like  the 
lock  of  a  door.  You  have  a  bunch  of  keys  and  there  is  a  door,  and  it 
is  locked.  You  try  the  first  key  and  it  don't  fit;  it  is  a  peculiar  and 
complicated  lock.  You  try  key  after  key,  and  finally  you  get  a  key 
that  goes  in;  the  lock  rolls  back  and  you  open  the  door  and  walk  in. 
That  is  the  way  these  cases  are  tried ;  the  theory  of  the  case  is  the  key 
that  opens  the  door,  that  harmonizes  the  facts,  that  makes  all  the  cir- 
cumstances connected  with  it  clear  and  luminous,  that  enables  you  to 
come  to  a  correct  conclusion. 

I  submit  if  it  is  not  easier  to  you,  to  settle  the  facts  in  this 
case,  upon  the  theory  that  this  man  was  a  man  of  unsound  miqd,  than 
that  there  ever  existed  on  the  face  of  the  earth  such  a  monster  and 
demon  as  that  man  was  towards  those  whom  he  was  bound  to  love, 
protect  and  cherish.  If  he  was  not  insane,  God  help  him!  ftod  help 
the  memory  that  will  be  left  after  him.  He  proposed  that  this  life  of 
his  should  be  written  at  the  expiration  of  one  hundred  years — that 
one  hundred  yeai-s  hence  the  most  cultivated  graduate  of  Mont  Eagle 
University,  should  write  his  life,  and  then  a  monument  was,  by  the 
terms  of  his  will,  to  be  erected  to  his  memory.  If,  when  that  one 
hundred  years  has  passed,  and  by  your  verdict,  this  will,  and  this  dis- 
position of  this  man's  property  shall  be  established,  and  the  people  of 
-«iiis  State  shall  have  expended  for  the  glory  and  the  greatness  of  his 
name,  $6,000,000  in  buildings — for  gentlemen,  by  the  terms  of  this 
trust  deed  that  is  in  evidence,  not  a  dollar  of  the  rents,  income,  or 
profits  of  that  property,  is  to  be  applied  to  anything  else  but  the 
course  of  instruction — if  you  shall  establish  this  will,  and  determine 
that  he  was  a  sane  man  from  the  evidence  in  this  case,  and  the  people 
of  this  State  come  together  to  erect  a  monument  to  the  memory  of 
this  great  benefactor,  and  a  discourse  like  that  he  asked  Dr.  Stebbins 
to  deliver  by  his  bedside,  shall  be  pronounced  by  the  greatest  scholar 
of  Mont  Eagle  University,  and  if  within  the  then  crumbling  ruins  of  the 
City  Hall  which  is  just  now  being  erected,  that  student,  from  musty 
records  there  remaining,  shall  seek  to  take  out  the  life  of  Horace  Hawes, 
as  it  will  then  be  found  in  that  bundle  of  yellow  and  musty  leaves, 
and  shall  find  there  that  he  was  what  the  testimony  in  this  case  has 
shown,  what  a  history  he  will  present. 

If  they  put  his  statue  on  the  summit  of  the  monument,  as  the  French 
nation  put  the  statue  of  Napoleon  the  Great  upon  the  Column  Ven- 
dome,  in  the  guise  which  Mr.  Stebbins  described  him  here,  with  feeble 
and  shrunken  frame,  with  glittering  frightful  eyes,  with  nose  and  chin 
coming  nearer  and  nearer  together,  with  the  tongue  of  a  serpent  in  his 
mouth,  and  the  poison  of  the  adder  beneath  it,  while  around  thq  column 
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like  that  of  Vendome,  the  record  of  his  life  is  pictured 
suppose  that  generatioii  will  say  of  tiiis?  Wfa&t  do  yo: 
will  Bay  of  the  barbarism  in  which  we  lived  ?  They  wi] 
insensible  to  the  ties  of  blood  and  family,  and  jastice  ai 
chnHtianity  we  were;  how  destitute  of  sense  of  what  'waa 
to  uphold  so  monstrous  an  injustice,  if  the  man  was  aant 
vantage  of  the  vagaries  of  a  monomaniac,  to  establiali  ai 
learning.  Gentlemea,  I  thank  God  this  State  does  m 
such  gift  in  the  interest  of  learning.  This  nation  doe 
such  donations  in  the  interest  of  education;  rather  than  i 
at  such  a  sacrifice,  we  had  better  go  back  to  barbarijain. 
I  have  already  occupied  more  time  than  I  proposed.  I 
case  no  justice,  so  far  as  I  myself  am  concerned.  I  hav 
make  no  elaborate  argument  to  you,  gentlemen,  becanse 
not  permit,  and  because  I  am  too  well  satisfied  that  yotu 
telligence  will  enable  you  to  take  the  testimony,  and  a 
law  as  it  will  be  given  to  you  by  the  Court.  I  leave  the 
without  undertaking  to  speak  of  the  claims  of  this  widoK 
I  only  say  to  you,  in  conclusion,  that  Counsel  on  the  c 
ask  you  to  find  that  Mr.  Hawes  waa  of  sound  and  dispos 
that  these  acts  which  he  perpetrated  were  siirply  the  ^pdi 
of  a  humorous  old  gentlemen.  I  implore  you  to  throw 
charity  and  mercy  over  him ;  I  ask  you  to  deal  with  him 
be  dealt  by,  if  after  you  have  gone  to  join  the  innumei 
men  Aihappily  should  find  such  things  to  read  of 
witnesses  have  stated  of  him.  Let  the  world  know,  and 
have  knpwn  him  learu  that  he  was  not  responsible  for  w 
did,  because  God  took  away  his  reason.  Leave  faim  wi 
to  the  mercy  and  charity  which  we  must  believe  He  exi 
whose  minds  are  shattered  and  broken.  There  was  a  be 
times,  that  insane  men  were  under  the  special  care  of  Pi 
the  Gods  for  some  reason  took  away  their  senses,  and  mi 
they  were;  and  so  the  hands  that  harmed  them  were  t 
cursed  of  the  Gods.  Treat  him  so;  don't  let  his  childre 
they  grow  up,  that  twelve  intelligent  citizens  of  San  Fr 
mined  that  their  father  was  a  moral  monster;  determine 
a  demon;  determined  that  he  was  a  man  who  slandered, 
robbed  their  mother  and  themselves,  and  turned  back,  < 
grave,  and  lifting  his  withered  arm  in  triumph,  told 
vampires"  to  do  their  worst.  Let  us  deal  with  him  in  tl 
tlemen,  and,  I  have  no  fear,  if  you  take  with  you  to  you: 
the  facts  of  this  case,  as  developed  by  the  evidence,  an< 
will  be  given  you  by  the  Court,  that  your  verdict  will  be 
with  the  principles  of  justice,  of  right,  of  truth,  and  in 
esls  of  society. 
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AjBaxnOLJXT  of  L.  E.  Pratt,  Esq. 

If  the  Court  please,  it  is  a  matter  of  some  pleasant  reflection  to  me 
tliat  so  far  as  the  legal  propositions  contended  for  by  Mr.  Barnes  in 
his  argument  go,  there  is  very  little  controversy  between  counsel  on 
the  otiber  side  and  myself.  What  instructions  he  may  have  framed  and 
asked  your  Honor  to  give  to  the  juir,  embodying^  principles  other  than 
tiiose  which  he  laid  down  and  foreshadowed  in  his  argument,  I  know 
not;  but  in  his  argument  of  the  case  this  morning  he  presented  three 
distinct  propositions,  the  first  of  which  was  to  the  effect  that  the  bur- 
then of  proof  was  on  the  executor  to  show  the  afiirmatiYe  of  the  propo- 
sition of  fact  involved  in  this  case.  With  that  we  find  no  fault.  It 
has  been  so  adjudged,  and  we  cheerfully  yield  an  assent  to  that  judg- 
ment. With  his  second  proposition,  that  if  the  jury  find  the  deceased 
was  under  such  a  fixed  delusion  toward  his  wife  that  he  could  not 
rationally  consider  her  claims  upon  him,  they  must  find  that  he  had  an 
unsound  mind,  we  also  find  no  fault.  But  of  the  third  proposition,  in 
which  he  endeavors  to  press  the  doctrine  far  beyond  the  point  estab- 
lished in  the  second  proposition,  we  do  complain.  That  proposition 
is,  that  if  the  juxy  find  from  all  the  facts  that  the  testator's  disposition 
of  his  property  was  or  mighl  have  been  affected  by  what  he  calls  a  fixed 
delusion,  then  they  must  find  him  of  unsound  mind.  Against  that  I 
protest.  It  is  vexy  true,  if  your  Honor  please,  that  in  the  case  referred 
to  in  the  3dd  Volume  of  New  York  Beports — the  Seamen's  Friends' 
Society  vs.  Hopper — in  the  course  of  a  long  and  learned  argument 
upon  the  facts  there' presented,  I  believe  precisely  that  language  does 
occur;  but  in  the  first  place,  it  is  a  significant  fact  that  there  were  two 
opinions  rendered  in  that  case — one  by  Chief  Justice  Denio  and  the 
other  by  Judge  Brown — and  it  was  on  the  opinion  of  Judge  Brown, 
which  takes  decidedly  a  more  modified  position,  that  the  other  Judges 
indorsed  their  approval — 

Mb.  BABNE8~-[Interrupting.]  On  the  contraiy,  Judge  Brown's 
opinion  is  stronger  upon  that  point  than  the  other. 

Mb.  Pbatt — I  leave  that  question  for  your  Honor  to  determine.  I 
have  read  both  opinions  with  considerable  care,  and  I  take  the  position 
that  the  opinion  of  Judge  Brown  very  much  modified,  and  fell  short 
of,  the  language  made  use  of  by  Chief  Justice  Denio  in  that  respect. 
It  will  be  found,  too,  in  that  case,  that  there  was  the  existence  of  a 
state  of  facts  very  different  from  the  state  of  facts  here.  There  was 
no  conflict  of  testimony.  There  it  was  said  that  a  fixed  delusion  in  re- 
gard to  his  wife  and  family  had  existed  for  years  before  he  ever  con- 
ceived the  idea  of  giving  his  estate  to  charitable  institutions. 

The  testimony  in  this  case  is  directly  the  reverse  of  that — ^that  for 
thirty  years  or  nearly  half  a  century  the  prominent  idea  of  the  testae 
tor's  mind  had  been  the  foundation  of  some  such  institution  as  this — 
directly  the  reverse  of  the  condition  of  facts  set  forth  in  33d  New 
York.  What  we  say  is,  that  the  language  which  Chief  Justice  Denio 
uses  in  that  case  when  he  says  if  the  disposition  was  or  mighlh&Ye  been 
affected  by  this  delusion  the  will  must  be  set  aside,  is  one  of  those  ex- 
treme and  unguarded  expressions  which  have  too  often  occurred  in  the 
writing  out  of  an  argument  upon  a  case.  But  we  say  this  jury  ought 
not  to  be  so  instructed  by  this  Court,  becaius^  in  the  first  place  the 
Judges  in  that  case  were  not  called  upon  in  making  their  decision  to 
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his  relations  toward  his  wife,  and  they  might  perfec 
trith  that  fiadiug  at  the  same  time  gay,  there  is  r  bare 
such  agiTen  state  of  facts  migkl  have  affected  him. 
things  might  exist  in  the  minds  of  the  jury.  They  mn^ 
an  overwhelming  preponderance  of  testimony;  they  ms 
morally  certain.  It  may  reach  almost  to  actual  den 
certainty  in  their  minds  that  in  this  case  the  disposition 
was  not  in  fact  at  all  affected  by  the  relations  of  the  d 
his  wife — and  yet  they  might  be  obliged  to  confess  tha 
possibility,  a  remote  possibility,  that  some  other  man 
the  same  state  of  facts  migkl  have  bad  the  disposition  < 
affected  by  such  a  condition  of  things.  To  say  to  this  j 
find  upon  this  given  state  of  facta,  that  the  disposition 
might  have  been  affected,  they  must  set  aside  the  will,  ii 
era!  terms  that  if  they  find  there  is  a  bare  possibilitif  the 
been  so  affected,  they  must  set  it  aside.  The  use  of  si 
calculated  to  mislead  and  misdirect  the  jury.  They  ar 
whether  the  disposition  of  the  testator's  property  teas  i 
delusion;  not  whether  it  might  have  been.  They  are  to 
question  by  the  preponderance  of  testimony,  as  they  a 
eveiy  other  question  of  fact,  and  when  they  have  found 
derance  of  testimony  that  aa  a  matter  of  fact,  the  di 
property  was  not  affected  by  the  relations  existing  betwe 
and  wife,  there  is  no  occasion  to  go  beyond  that  and  i 
find  that  possibly  it  might  have  been,  they  must  still  & 
condition  of  his  mind. 

We  say  then,  first,  that  although  that  language  doi 
course  of  the  argument  and  opinion  in  that  caae,  yet  i 
the  face  of  all  the  decisions  which  have  preceded  it  on 
at  least,  it  is  pressing  the  doctrine  to  on  unwarrantable 
what  any  previous  case  ever  had  declared.    And  we  at 
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enlighten  you.    And  so  far  as  the  law  of  the  case  is  concerned,  I  leave 
it  in  your  Honor's  hands  to  fix  the  instructions,  and  charge  the  jury. 

And  now,  gentlemen  of  the  jury,  I  propose  as  briefly  as  may  be  to 
address  myself   to  you;  and  I  congratulate  you,  gentlemen,  wearied 
and    worn,   as  I  have  no  doubt    you  are,  with  long  and  patient 
listening,  that  your  labors  are  drawing  so  near  to  a  close;    and  I 
congratulate  you,  also,  upon  the  further  fact,  that  you  occupy  to- 
day what  I  conceive  to  be  the  enviable  position  of  being  able  to 
repel,  in  some  measure  at  least,  what  we  have  too  often  heard  s(ud  of 
late,  in  regard  to  verdicts  of  juries  in  both  civil  and  criminal  cases. 
You  have  been  called  here  to  try  a  case  which  has  attracted  as  much  of 
public  attention  as  any  which  has  arisen  here,  perhaps,  for  many  years. 
You  are  called  upon  to  try  and  adjudge  a  case  in  which  it  is  frankly 
confessed  by  us,  that  the  overwhelming  voice  of  the  public  is  against 
the  stability  of  the  will.    You  are  called  upon  to  try  a  case  in  which 
it  is  well  known  to  each  of  you,  that  the  sympathies  of  nine*tenths  of 
the  community  in  which  you  live,  are  enlisted  in  behalf  of  the  con- 
testant; and  I  say  you  occupy  the  enviable  position  of  being  able,  by 
calmly  and  deliberately  settling  the  facts  upon  the  testimony,  by  your 
verdict  to  show,  that  although  the  newspapers  may  have  determined 
the  case  one  way,  and  although  the  public  may  clamor  for  a  certain 
decision,  yet  you,  in  the  discharge  of  your  duty,  as  sworn  officers  of  the 
law,  may  prove  yourselves  insensible  to  all  these  extraordinary  influ- 
ences, and  vindicate  the  character  of  jurors  and  their  capacity  to  deter- 
mine cases. 

Gentlemen  of  the  jury,  there  is  something  more  involved  in  this 
case  than  the  mere  question  of  who  shall  have  this  man's  estate. 
Down  beneath  that,  to  be  passed  upon  and  determined,  to  be 
sustained  or  to  be  overthrown  by  your  verdict,  lies  the  broad  and 
deep  principle — ^whether  a  man  shall  be  master  of  his  household, 
and  the  disposer  of  the  fortune  which  his  own  labors  have  accumu- 
lated, or  whether,  when  the  light  has  been  shut  out  from  him, 
twelve  men,  impaneled  in  a  court  of  justice,  shall  say  that,  because 
he  didn't  think  as  they  think,  and  because  he  didn't  make  such  a  dis- 
position of  his  property  as  they  would  have  made  of  theirs,  he  shall  be 
pronounced  insane,  and  the  disposition  which  he  has  made,  shall  not 
stand.  I  say  that  in  the  trial  and  determination  of  this  case,  is  involved 
that  deep,  broad  principle,  which  pertains  to  each  and  every  one  of 
you,  and  the  principle  upon  which,  and  by  which,  your  own  conduct 
through  life,  your  own  interests  and  your  own  power  to  dispose  of  the 
fortunes  which  you  yourselves  have  made,  may  be  judged  for  or  against 
you.  Now  let  us,  gentlemen  of  the  jury,  endeavor  to  get  away  from 
much  of  the  apparent  confusion.  I  ought,  perhaps,  justly  enough  to 
say  the  ad  captandum  and  clap-trap  style  which  has  been  thrown  around 
this  case.  Let  us  get  beyond  this  mere  question  of  sympathy  for  an 
individual,  however  much  she  may  be  entitled  to  it;  let  us  go  beyond 
the  mere  question  of  whether  a  part  of  the  estate  shall  go  to  one  person 
or  another.  Let  us  go  down  to  the  foundation,  and  try  to  determine 
this  case  upon  the  broad  principles  of  law  and  of  nature,  by  which  the 
conduct  of  every  man  in  civilized  communities  ought  to  and  .must  be 
adjudged  and  governed. 

Sixty  years  ago,  Western  New  York  was  a  wilderness,  and  out 
from  the  rude  log  cabin  of  some  pioneer  in  that  dense  forest,  not  yet 
entered  upon  his  teens,  went  a  boy,  with  no  fortune  save  the  brains 
with  which  Heaven  had  endowed  huu,  the  blessings  of  his  parents,  and 
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the  garments  which  protected  him  from  the  inclemency  of  \ 
ments.  A  few  years  later,  and  this  same  boy,  penniless,  bnt 
that  ambition  which  Heaven  gives,  stood  beneath  the  grand  old  s 
of  the  college  in  New  Haven,  and  asked  admission  to  its  hal 
was  poor,  and  he  could  not  enter  there.  And  then,  in  the  grief 
disappointment  and  mortification,  and  with  a  noble  interest  in 
and  mankind,  the  boy  resolved  in  his  heart,  that,  if  ever  be  a 
lated  property,  he  would  endow  some  public  institution,  where 
less  bpys  like  himself,  without  money  and  without  price,  might 
fit  themselves  for  the  great  battle  of  life.  Through  half  a  c 
through  all  those  years  of  weariness  and  sad  experiences;  t 
youth,  middle  age,  manhood  and  old  age,  the  project  form 
determined  upon  then,  has  been  steadily  pursued,  and  here,  in 
at  that  time  entirely  unknown,  out  on  tne  shores  of  the  Pacific, 
24th  day  of  February  last,  the  grand  conception  of  the  boy  fou 
pression  in  the  foundation  deed  of  the  Mont  Eagle  University, 
IS  the  man  whom  you  are  called  upon  to  protiounce  insane. 
gentlemen  of  the  jury,  I  have  neither  the  time,  nor  have  I  the  < 
tion  to  go  in  detail  over  this  testimony  again,  and  I  shall  passhv 
along  from  point  to  point,  and  discuss  the  evidence  that  is  befo 
upon  general  principles,  rather  than  make  any  effort  to  take 
witnesses,  seriatim,  and  criticise  the  testimony  of  each.  The 
position  of  the  counsel  on  the  other  side  is,  that  it  was  hatred 
wife  which  dictated  that  disposition  of  his  property,  and  the 
that  it  ought  not  to  stand.  And  they  follow  that  up  with  H 
ther  position  that  that  hatred  of  his  wife  was  in  consequenc< 
insane  delusion  as  to  her  character  and  conduct  towards  him. 
sane  delusion!  It  is  admitted  on  all  hands  that  if  a  man  beli( 
the  existence  of  that  which  does  not  in  fact  exist,  and  the  facts 
themselves  irrational  or  impossible,  or  if  being  possible  in  them 
yet  there  is  no  testimony  to  support  them,  and  the  party  cax 
permanently  reasoned  out  of  that  belief,  then  you  may  justly  < 
pronounce  it  an  insane  delusion.  Now,  let  us  take  for  examj 
expressed  fear  of  Mr.  Hawes'  that  his  wife  might  poison  him. 
first  place,  gentlemen  of  the  jury,  you  will  bear  in  mind  that  all 
testimony  upon  this  proposition  ceases  somewhere  in  the  month  o: 
ary.  In  September,  in  October,  in  November,  in  December,  and  p 
as  earlx.  as  August,  we  find  produced  before  you  in  testimony 
isolated  cases  of  the  expression  of  that  fear  in  the  mind  o: 
Hawes.  Now,  very  much  of  that  is  explained  by  the  tesi 
of  Mr.  Bartlett,  in  which  he  says  that  Mr.  Hawes  never  really 
hended  danger  from  his  wife,  but  he  expressed  it  to  him  that  ] 
fear  that  the  ser\'ants  would  do  something  to  kill  him,  because  o 
carelessness  in  administering  food,  or  in  giving  him  the  wrong 
cine.  Now,  I  apprehend  perhaps  that  in  almost  every  insta 
wliich  the  witnesses  called  here,  who  heard  l^lr.  Hawes  make 
expressions  in  regard  to  being  poisoned,  it  would  be  found  as  a  : 
of  fact  that  such  expression  was  made  in  some  such  way  as  tha 
that  it  alluded  simply  to  the  carelessness  of  nurses  about  the  hoi 
the  danger  of  their  mistakes  in  administering  medicine  to  him. 
apprehend  in  other  cases  it  may  be  accounted  for  upon  this  basis; 
when  he  was  in  a  towering  rage  or  passion,  either  at  his  wife,  or 
or  cook,  he  might  have  accused  them  of  attempts  to  poison  hii 
because  he  believed  they  wanted  to,  but  because  he  saw  no  betti 
in  which  to  spit  his  venom  out  against  them.    They  were  the  e 
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mons  of  a  nervous,  weak,  sick,  irritable  old  man,  dying,  as  lie  said, 
uncared  for  and  alone,  and  who  cared  not  how  bitterly  he  expressed 
himself  towards  those  who  contributed  to  his  annoyance.  But  let  us 
look  a  little  further  in  explanation  of  this  testimony.  Mrs.  Hughes 
and  Dr.  Stebbins — Mrs.  Hughes  herself  in  the  first  instance,  and  Mr. 
Washington  Bartlett  and  Dr.  Stebbins  in  the  second — and  in  corrobora- 
tion of  her,  show  that,  as  they  expressed  it,  it  was  a  cat  and  dog  life 
between  them.  There  was  no  affection  on  either  hand;  no  love;  none 
of  those  little  social  amenities  which  characterize  the  proper  relations 
of  husband  and  wife;  but  only  cold  conformity  to  what  was  required  of 
them  towards  one  another,  and  asperities  and  wrangling  where  love 
and  harmony  ought  to  have  prevailed. 

Mr.  Hawes  had  been  to  Europe;  he  had  left  his  wife  on  the  farm  at 
Bedwood,  and  we  succeeded  in  establishing  the  fact,  that  at  least  she  had 
a  home  there;  that  she  had  a  man  to  take  care  of  the  place;  that  she  had 
a  servant  in  the  house;  and  there  was  at  least  a  cow  and  some  poultry 
on  the  place;  in  addition  to  providing  this  home,  and  the  servant,  and 
cow  and  poultry,  and  providing  for  the  expenses  of  the  household,  he 
left  a. stock  of  groceries  on  hand,  and  $100  a  month  to  spend,  paid  to 
her  by  hia  agent,  Mr.  Bates;  what  other  revenues  she  had  be- 
yond that,  we  know  not.  He  returns  here  to  find  that  in  addition  to 
the  expenditure  of  the  moneys  thus  paid  to  her,  she  had  involved  him 
in  debt  to  the  amount  of  $1,500.  He  was  a  suspicious  man  by  nature, 
a  man  of  keen  cunning,  a  sagacious  man;  and  when  he  found  this 
condition  of  things  on  his  return,  with  his  habits  of  life  and  business, 
and  her  knowledge  of  them,  with  the  regulation  of  his  household — 
that  no  debts  should  be  contracted  except  upon  a  vmtten  order  from 
him — and  when  he  remembered  how  feeble  and  almost  dying  he  was 
when  he  left  his  wife  here  to  go  on  that  trip,  he  inferred,  and  you,  gen- 
tlemen of  the  jury,  may  justly  infer  for  him,  that  his  wife  believed  he 
never  would  live  to  return  from  Europe,  and  she  never  could  be  called 
to  account  for  her  acts  in  his  absence. 

Mb.  Babnes — I  call  the  gentleman  to  order. 

Mr.  Pratt — I  say  if  that  cannot  be  logically  inferred  by  the  jury, 
from  the  facts  before  them,  then  I  am  wrong. 

The  Court — ^What  is  the  point  ? 

Mb.  Babnes — He  says  it  appears  here  from  this  evidence,  that  Mrs. 
Hawes  run  her  husband  in  debt  $1,500,  while  he  was  gone  away,  be- 
lieving when  he  went  away,  that  she  would  never  be  caJled  to  account 
when  he  came  back.    There  is  no  such  testimony. 

Mb.  Pbatt — ^That  is  not  what  I  stated.  If  tne  learned  counsel  on 
the  other  side  cannot  comprehend  the  English  language ,  it  is  not  my  fault. 
What  I  said  was — after  detailing  the  facts  that  when  Mr.  Hawes  re- 
turned from  Europe,  and  found  the  condition  of  things — he  might  ra- 
tionally have  inferred,  and  that  the  jury,  if  the  testimony  will  logically 
sustain  that  conclusion,  may,  from  the  facts  before  them,  infer  it  for 
him,  that  such  was  the  opinion  that  she  had.  The  testimony  does 
show  that  from  the  time  of  his  return  there  was  a  terrible  condition  of 
things  existing  in  that  household.  The  hate  which  had  existed  before 
was  aggravated  and  exasperated;  he  didn't  love  her,  and  he  didn't  be- 
lieve Qiat  she  loved  him.  It  had  been,  according  to  her  own  statement,  a 
case  of  mutual  contest,  almost  from  the  day  of  their  marriage.  She 
told  you  with  her  own  lips,  that  very  soon  after  they  were  united,  he 
began  to  abuse  her  and  treat  her  unkindly,  and  that  all  through  their 
married  life,  when  she  did  things  for  which  she  didn't  consider  herself 
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blamable,  it  vas  almost  his  daily  habit  to  say  things  were 
accuse  her  in  rulgar  English  of  telling  faleehoods.  No' 
relations,  these  peraonal  animositiee,  these  bickerings,  thei 
isting  between  tnem,  the  old  man  is  near  his  grave.  He  ha 
fortune,  which  she  knows  that  he  is  about  to  place  in  sut 
that  she  shall  not  command  one  dollar  of  it.  There  was  a  tc 
ment — men  and  women  are  only  human;  is  it  imposa 
thought  might  hare  presented  iteelf,  in  her  mind,  that  i 
glimmering  light,  which  at  best  can  only  bum  another  d 
snuffed  out  to-night,  the  fortune  would  be  sared — the  d 
eouted  yet,  it  may  be  to-morrow. 

Understand  me,  gentlemen  of  the  jury,  that  I  make 
Mrs.  HaweB;  I  am  only  saying  to  you  what  thoughts  mig] 
in  the  mind  of  a  suspicious  man  who  hated  hie  'wife  and 
she  hated  him.  Not  that  such  an  idea  ever  entered  the 
Hawes;  do  not  understand  me  to  intimate  thus;  but  I  i 
anything  more  rational  or  more  reasonable  than  for  Mr. 
condition  to  snggest  to  his  own  mind  that  exactly  that  e 
might  perhaps  exist  in  her  mind.  Now,  follow  that  8tat< 
witii  this  additional  fact  which  is  in  testimony  before  yi 
certain  day  some  mush  was  brought  to  Mr.  Hawes;  he 
customed  to  eat  that  mush  from  day  to  day,  he  liked  it  ti 
this  day  there  was  something  peculiar  about  the  mash, 
tolerable  taste,  he  could  not  eat  it.  He  summoned  the 
hold  to  his  room,  and  there  one  by  one  demanded  of  ' 
nurse,  the  servant  and  the  wife,  that  they  should  tmst 
They  all  tasted  except  Mrs.  Hawes,  and  she  refused.  ] 
her  to  taste  it;  she  persists  in  her  refusal,  and  then  the  o 
out  in  a  towering  passion  of  rage,  and  says  there  ia  a  con 
household  to  poison  him.  Now,  I  appeal  to  you,  gent 
jury,  in  all  candor,  were  there  not  sufficient  facts  and 
presenting  themselves  to  his  nund  to  arouse  in  him  a  i 
possibly  uiere  was  a  design  to  poison  him.  If  there  wa 
existing,  any  fact  or  any  appearances  as  they  presented 
his  mind  to  create  that  suspicion,  then  the  fact  that  he 
no  evidence  of  insanity. 

Then  it  is  said  or  argued  that  he  was  insane  because 
the  fidelity  of  his  wife  without  any  reason  whatever 
Now,  I  apprehend,  gentlemen  of  the  jury,  that  you  ba^ 
your  own  experience  more  than  one  case  of  your  neigl 

guaintances  where  the  husband  has  taken  up  a  suspicion 
is  wife  without  the  slightest  tangible  or  apparent  reason 
men  arrive  at  those  things  intuitively  and  instinctivel; 
from  a  look,  a  motion,  a  word,  and  suspicions  ripen  inj 
and  when  they  can  assign  no  possible  reason  for  it.  B 
how  was  it?  That  Mrs.  Hawes  is  a  woman  whose  chara 
reproach,  I  never  had  the  slightest  doubt  or  suspicion. 
the  facte  as  they  presented  themselves  to  his  mind.  Mi 
Bartlett  had  been  for  years  a  frequenter  of  his  house;  lia 
best  possible  terms  of  personal  intercourse  and  friend 
wife.  All  at  once  Mr.  Hawes  discovers  that,  without  1 
knowledge,  she  had  been  four  or  five  times  to  see  >Ir.  ] 
private  office.  He  discovers  that  she  had  made  an  engag< 
him  at  the  lack  House. 
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Now,  it  was  in  that  light  that  the  facts  were  presented  before  Mr. 
Hawes;  and  I  say  those  facts  alone  are  sufficient,  at  least  in  the  mind  of 
a  man  who  was  naturally  of  a  jealous  and  suspicious  nature,  accom- 
panied with  the  general  fact  that  between  them  there  was  no  love,  no 
intercourse,  not  any  of  that  social  attachment  and  social  interchange 
which  ordinarily  exists  between  a  man  and  his  yrife.  Is  the  fact,  then, 
that  under  such  circumstances  as  these,  a  suspicion  of  the  fidelity  of  bis 
wife  was  created  in  his  mind  an  evidence  that  he  was  insane  ?  He  never 
really  believed  it.  Father  Gallagher  tells  you  that,  when  Mr.  Hawes  re- 
lated his  grievances  to  him,  he  sat  down  and  talked  and  reasoned  calmly, 
and  he  asked  him  that  question :  ' '  Mr.  Hawes,  do  you  really  doubt  the 
fidelity  of  your  wife  ?"  Mr.  Hawes  answered  "  No."  There  never  was, 
then,  a  real  belief  in  his  mind.  And  when  he  blurted  out  to  the  nurse 
or  cook  and  Mrs.  Hawes  herself  an  imputation  upon  her  chastity,  it  was 
because  he  was  made  angry  and  he  thought  it  would  annoy  her  to  be  thus 
charged,  and  he  wanted  to  make  her  suffer  in  that  way.  But  at  one  time 
I  have  no  doubt  there  was  a  certain  suspicion  in  his  mind.  It  was  when 
he  learned  of  these  visits  to  Mr.  Bartlett,  and  to  the  Lick  House;  and 
when  that  suspicion  really  was  aroused,  and  it  amounted  only  to  a  sus- 
picion, was  it  any  evidence  of  insanity  that  he  should  ask  a  detective  to 
ferret  out  the  facts,  and  advise  him  whether  or  not  it  was  the  truth  ? 
And  when  detective  Ellis  reported  that  he  found  nothing  to  substantiate 
it,  was  it  an  evidence  of  insanity  that  he  should  still  have  some 
little  glimmering  of  doubt,  and  ask  another  ?  And  when  detective 
Johnson  reported  in  the  same  way,  might  not  he  still  employ 
detective  Ansbro?  And  when  detective  Ansbro  made  his  report, 
he  said:  '*Very  well;  you  may  abandon  the  matter."  And  about 
this  time  comes  the  interview  with  Mr.  Bartlett  himself,  in  Mr. 
Hawes'  house,  in  which  he  accuses  Mr.  Bartlett  of  double-dealings, 
in  having  had  secret  interviews  with  his  wife,  while  at  the  same 
time  he  occupies  towards  the  husband  the  relation  of  confidential 
friend  and  trustee  for  his  son.  Then  there  is  an  explanation  between 
Mr.  Bartlett  and  Mr.  Hawes.  The  interviews  he  had  had  with  Mrs. 
Hawes  were  explained,  her  visits  made  known.  Mr.  Hawes  was  told 
how  it  happened  that  she  came  to  his  office,  and  what  the  object  of 
their  meeting  at  the  Lick  House  was;  and  then  Mr.  Hawes  is  satis- 
fied ;  and  from  that  day  on  we  hear  no  more  accusations  against  the 
fidehty  of  his  wife.  Now,  tell  me,  gentlemen  of  the  jury,  what  there  is 
in  that  to  .establish  the  insanity  of  this  man  ?  I  have  no  doubt  in  my 
own  mind  that  while  he  was  making  these  investigations  through  those 
detectives,  he  hoped  and  prayed  that  what  had  been  told  him  might 
prove  true,  for  he  sought  some  ground  on  which  to  obtain  a  legal 
separation  from  her.  While  that  doubt  and  suspicion  rest^d  in  his 
mind,  and  while  he  was  trying  to  ferret  out  the  facts,  I  have  no  doubt 
he  hoped  the  charge  was  true,  for  during  those  same  months  he  was 
saying  to  other  witnesses  that  he  would  give  $20,000,  that  he  would  give 
$100,000  to  be  rid  of  the  woman  who  day  by  day  vexed  and  annoyed 
him  towards  his  grave,  that  he  might  have  peace  to  settle  up  his  busi- 
ness, and  die  at  rest. 

Now,  gentlemen  of  the  jury,  we  pass  from  that  to  a  general  view 
of  the  evidence  upon  another  question  involved  in  this  case.  They 
say  this  old  man  was  crazy  on  the  subject  of  his  posthumous  fame. 
Well,  it  is  lUst  possible  that  the  very  fondest  and  brightest  anticipa- 
tions that  tne  old  man  ever  indulged  may  yet  be  more  than  realized  in 
that  great  future  which  none  of  us  can  measure.  Why,  gentlemen  of  the 
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jury,  when  h«  deTised  and  put  in  force  as  law  the  Conso 
this  city  and  county,  there  was  a  mora  universal  howl 
has  gone  up  from  the  crowd  that  has  hung  aronnd  hei 
this  will.  When  he  fatherad  and  framed  and  passet 
Law,  fliere  was  the  same  uuiveraal  howl  against  the  old 
been  inetmmental  in  making  that  law.  But  how  is  it  tc 
few  yean,  instead  of  a  century,  have  passed,  and  the  w 
this  State  have  pronounced  both  meaanres,  measures  < 
reform  and  propriety.  It  but  shows  to  you,  eentlemf 
that  this  old  man  had  that  peculiar  cast  and  charac' 
which  saw  far  beyond  the  experience  erf  to-day  into  the 
versal  sea  of  time,  where  the  more  limited  visions  of  su 
Oonnsel  for  the  contestant  and  myself  never  can  hope  it 
Mb.  Babnes — I  hope  I  cannot,  if  that  is  the  way  to  < 
Mb.  Phati^ Continuing.]  And  that  was  the  coi 
Hawea  in  regard  to  this  Mont  Eagle  tlniversity;  not  for 
the  next  decade,  not  for  the  next  £fty  years,  but  for  aJ 
that  lofty  eminence  which  men  of  lesser  intellects  hare 
he  looked  over  and  beyond  the  fleeting  years  which  are 
us  now,  and  into  the  grand  futora  of  California,  ' 
prosperity  and  pn^Tess  shall  have  been  folly  unfold 
Francisco  shall  nave  become  the  commercial  centre  of  t 
have  grown  to  be  a  city  of  millions  where  there  are  to- 
dreds;  when  the  prol^c  valleys  which  surround  and 
Bay  shall  bear  on  their  bosoms  the  teeming  millions 
population,  when  commerce,  art  and  literature  and  scdi 
poured  upon  us  their  choicest  treasures  from  every  quart 
the  finest  vision  he  experienced  may  be  more  than  rea 
splendent  grandeur  of  the  institution  he  has  founded, 
magnificent  endowment!  It  is  admitted  here  that  th.ia 
$800,000.  Consider  that  after  all  the  expenses  have 
the  legacdea  settled,  allowing  for  them  a  mai^gin  of  $200 
is  left  a  net  value  of  $600,000,  to  be  devoted  to  the 
Mont  Eagle  University,  Outside  of  that  are  to  com 
endowments,  as  they  are  called,  which  are  to  amount ' 
years  to  $1,600,000. 

Mb.  Babirs— $6,100,000. 

Mr.  Fbatp — Let  m«  give  you  a  little  specimen  of 
which  the  gentleman  on  the  other  side  makes  his  calcu 
free  to  say  that  in  almost  every  respect,  the  counsel  on 
reviewed  this  case  with  remarkable  fairness;  but  in  this 
Mb.  Babnes — [Interrupting.]  Well,  I  will  admit  it  i 
At  any  r»te,  I  was  nearer  right  than  you  wera.  you  aai 
and  I  said  six. 

Ma.  Pbatt — ^Verywell.  Within  the  next  hundred 
decease,  there  is  to  come  from  external  endowment 
$4,000,000— vnthin  the  first  fifteen  years,  $100,000  must 
^ou  suppose,  gentlemen  of  the  jury,  that  the  wealth,  th 
intellect,  the  public  enterprise  of  this  State,  will  perm 
ment  to  lapse  for  the  want  of  msing  $100,000  in  fifteen 
the  little  town  of  Napa  the  other  day,  as  you  well  kn 
$60,000,  to  procure  the  establishment  of  the  Odd  Fello- 
Home,  in  their  town.  I  say  the  public  and  society  i 
this  endowment  to  lapse,  for  the  waut  of  those  externi 
then,  comes  year  by  year,  and  from  decade  to  deoade 
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endowment  of  this  nniyersitj,  and  Horace  Hawes,  looking  forward  into 
the  future,  and  seeing  all  this,  was  right  when  he  said  that  Mont  Eagle 
TJniTersity  would  stand  for  all  time,  as  one  of  the  grandest  endowments 
of  societnr,  and  one  of  the  noblest  and  best  of  educational  institutions. 
And  well  and  justly  might  he  indulge  the  happy  dream,  that  some- 
where in  that  distant  future,  when  all  these  opinions  of  the  success  of 
the  University  had  been  more  than  realized,  the  attention  and  curiosity 
of  posterity  should  be  directed  to  the  man  whose  teeming  brain  and 
generosity  to  society,  had  laid  broad  and  deep  the  first  foundation 
stone  of  such  a  fabric  as  that.  There  is  nothing  of  insanity  in  his 
idsions  of  his  future  fame,  nor  is  there  much  evidence  of  insanity  in 
the  fact  that  he  proposed  to  Dr.  Stebbins,  that  a  hundred  years  hence, 
when  his  monument  should  be  reared,  it  should  bear  no  fulsom  in- 
scription, no  detailed  account  of  the  life  and  doings  of  its  founder,  but 
a  plain  and  simple  shaft,  on  which  should  be  inscribed  alone,  his  name. 
Are  there  any  evidences  of  insanity  in  that  ? 

They  tell  you  next,  gentiemen  of  the  jury,  that  he  was  insane  on 
the  subject  of  religion.     Dr.  Caldwell,  who  was  their  witness,  tells  you 
that  he  was  the  most  profane  man  he  ever  knew.     They  have  hunted 
over  more  than  a  decade  of  Mr.  Hawes'  life,  and  in  their  vigilant  search 
they  have  dragged  to  light  three  expressions  which  seemed  to  manifest 
a  want  of  Vespect  in  his  mind  for  the  character  of  the  Saviour  of  the 
world.     On  one  occasion  he  said  that  he  himself  was  a  smarter  man 
than  Jesus  Christ.     This  was  indeed  excessively  coarse,  vulgar  and 
profane.     Let  it  be  remembered,  however,  that  when  Mr.  Hawes  spoke 
of  his  being  a  smarter  man,  by  the  veiy  force  of  the  terms  he  compares 
the  human  in  himself  to  the  human  in  Christ,  and  not  his  humanity  to 
Christ's  divinity;  but  this  was  said  in  a  mere  outburst  of  passion  and 
disgust,  and  with  reference  only  to  the  capacity  of  men  in  the  ordinary 
business  of  life.    It  evinced  a  coarseness  for  which  I  offer  no  apology, 
but  it  was  not  insanity;  and  to  drag  into  this  Court  an  expression  of 
that  kind,  coming  from  him,  and  ask  you  to  find  in  all  seriousness 
that  because  he  made  use  of  that  profane  and  disrespectful  expression 
he  was  therefore  insane,  is  absurd,  and  in  perfect  keeping  with  much 
of  the  testimony  which  has  been  brought  before  you.     On  another  oc- 
casion he  was  reading  an  account  of  a  Chinese  dinner;  was  reading  the 
toasts,  and  he  made  the  remark — whether  he  was  disgiisted  or  whether 
he  was  jocose  or  how  it  was  we  know  not — but  he  made  the  remark, 
as  any  other  profane  man  might,  that  he  had  never  heard  of  Jesus 
Christ  or  Horace  Hawes  being  toasted  at  any  of  these  dinners.    It  was 
a  peculiar  expression;  veiy  peculiar.     It  was  an  expression  that  would 
not  have  come  from  tiie  brain  or  tongue  of  a  man  who  had  a  proper 
respect  or  appreciation  of  those  things;  but  go  down  around  the  pur- 
lieus of  this  city,  in  the  haunts  of  vice,  around  the  police  court,  on  the 
wharves,  whenever  you  choose,  you  will  find  a  thousand  men  using 
worse  and  more  damning  expressions  every  hour  of  their  lives,  and  it 
never  occurs  to  you  that  they  are  insane.     Now,  so  much  for  all  this 
testimony  about  his  profanity.     Why,  if  every  man  who  indulges  in 
excessive  profanity  must  be  pronounced  insane,  I  venture  to  assert 
that  there  have  been  times  when  you  could  have  put  almost  every  man 
in  this  Court-room  on  the  way  to  Stockton.     It  is  a  common  thing  for 
men  who  are  not  professors  of  religion  to  indulge  in  outbursts  of  pro- 
fanity when  they  are  in  a  passion. 

Now,  there  is  some  more  testimony  here  that  is  in  perfect  keeping 
with  all  that.    One  Mra  Overton  came  in  here,  and  wiibL  «2A.  *Cs^^  v^- 
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parent  sincerity  in  the  world,  and  in  all  e 
veraatiou  about  the  Chamber  of  Industry,  in  wliich  s 
Hawes  said  he  was  going'  to  erect  a  magnificent  buil 
finest  in  the  world,  and  going  to  put  a  slab  of  marb 
on  it,  and  underneath  it:  "Suggested  by  Mrs.  Mi 
Now,  Mrs,.  Overton  was  around  his  house,  and  this  ol 
at  times  exceedingly  fond  of  chaffing  and  jesting,  o 
satire  and  sarcasm  as  he  could  be,  and  there  was  i 
humor,  and  it  cropped  out  once  when  he  said  that  S 
produced  one  eminent  lawyer  named  Sawjer,  and  tl 
made  all  her  Sawyers  judges.  And  again,  it  cropped 
letter  to  Mr.  Swain  when  he  suggested  that  one  of  the 
sel  on  the  other  side,  he  thought  was  a  very  honorabl 
rather  dull.  And  so  other  illustrations  might  be  adt 
very  conversation  with  Mrs.  Overton  which  has  be 
with  such  seriousness  as  evidence  in  this  case,  is  the  u 
all  the  features  which  the  counsel  for  contestant  haT« 
TVhy,  thia  woman  was  hanging  around  the  house — 
friend  of  his  wife  from  girlhood,  and  particularly  intiin 
hend  if  the  fact  were  known,  Mrs.  Overton  expected  i 
died,  and  that  Mr.  Hawes  knew  it.  And  bo  he  jested 
her,  and  says  he  shall  have  a  great  chamber  of  induu 
shall  have  a  chamber,  where  she  can  work  and  set  an  ex; 
and  perseverance,  and  it  never  entered  the  brain  of  ]U 
it  don't  seem  to  have  found  a  lodgment  in  the  brain  o 
the  other  side,  that  Mr.  Hawes,  during  all  that  convi 
joying  himself  immensely  at  the  perfect  gullibility  of  tht 
ing  to;  that  fact  is  dragged  in  here  with  seriousness; 
jest  which  the  man  has  perpetrated  for  the  last  ten  yea 
burst  or  passion,  no  matter  what  the  circumstauces  oi 
and  counsel  on  the  other  side  clap  their  hands  and  cr 
deuce  of  this  man's  insanity!  "Why,  gentlemen  of  tht 
terizG  it  in  plain  English,  it  is  absurd  to  talk  about  tfa 
Hawea- 

They  talk  to  you  about  the  testimony  in  regard  to 
his  children  in  France.  Where  is  the  evidence  of  i 
In  the  first  place,  he  kept  them  strictly,  too  closely 
but  Mr.  Hawes  was  born  and  educated  mare  than  hall 
society  has  changed  since  then,  and  his  notions  in  reg 
method  of  training  children,  and  his  ideas  of  their  in 
were  formed  and  fixed  under  a  different  system  and  r 
which  prevails  to-day.  They  were  studying;  these 
these  lessons  were  three  times  as  long  as  those  in  the 
that  is  immediately  followed  by  the  testimony,  that  in 
they  have  five  or  six  recitations  every  day,  and  these  1 
ing  nothing  but  French  a;  part  of  the  time,  a 
French  and  Latin;  only  two  studies  against  six;  that 
portion;  they  should  have  been  three  times  as  long  at 
ties;  and  when  these  boys  disobeyed  him  he  shut  th< 
Now,  I  venture  to  assert,  that  when  I  was  a  boy  of  th 
beyed  my  father,  I  should  have  been  exceedingly  glac 
by  being  shut  up  in  a  room;  Mr.  Hawes'  ideas  oi 
were  the  ideas  of  a  man  wboae  youth  was  spent  more 
B  century  ago;  and  they  ask  you  to  find  him  insane 
ished  these  boys  by  shutting  them  up  in  a  room  whei 


THE  HAWES'  WILL  CASE.  587 

him*  Tbej  say  be  punished  'them  every  day ;  sometimes  chased 
them  around  the  room  with  a  chair,  and  once  when  he  was  eating, 
threatened  to  cut  their  throats  with  a  knife.  Now,  remember  the  con- 
dition of  this  poor  old  man  at  the  time — it  seems  he  was  very  sick;  he 
was  very  nervous  and  very  irritable,  and  he  had  these  two  lads  of  12  and 
13  years  of  age;  one  of  them  you  saw  on  the  stand;  and  if  thiere  is  any 
thing  in  physiognomy,  physiology,  phrenology,  or  any  of  the  ologies, 
then  you  could  see  that  that  boy  was  just  as  pouring  over  with  mischief 
and  the  old  cat,  as  he  could  stick.  Now,  here  was  an  old  man,  almost  dy- 
ing, nervous,  irritable  and  impatient,  and  here  were  these  two  young  wild- 
oats,  in  the  room  with  him,  as  you  can  well  imagine,  up  to  every  conceiv- 
able mischief  and  disturbance;  and  the  impatient,  petulant  old  man, 
when  he  could  stand  their  noise  and  tricks  and  confusion  no  longer, 
caught  up  whatever  first  came  at  hand,  and  went  for  the  boys,  and  the 
boys  went  around  and  over  and  under  the  furniture,  until  the  old  man 
eat  down  exhausted,  and  there  it  ended.  And  that  testimony  is 
dragged  here  with  all  the  seriousness  conceivable,  and  you  are  asked 
to  find  this  old  man  crazy,  absolutely  insane,  because  of  such  things 
as  those. 

Another  little  thing  to  which  they  seemed  to  attach  great  impor- 
tance is,  that  this  sick  old  man,  this  old  economist,  this  parsimonious 
old  gentleman,  as  they  call  him,  when  he  got  to  New  York,  or  Chicago, 
or  somewhere  else,  I  don't  know  where;  somewhere  East,  at  any  rate, 
wanted  to  send  back  to  B.  B.    Swain,   the  authority  to  generally 
superintend  his  business — it  was  not  a  power  of  attorney  to  transact 
his  business,  but  it  gave  power  to  him  to  discharge  agents  and  appoint 
others,  and  consult  with  Mr.  Bates  and  others,  and  to  generally  super- 
intend his  business — in  other  words,  he  wanted  him  to  keep  watch 
over  Mr.  Bates;  not  that  he  doubted  his  integrity,  but  because  he 
doubted  if  Mr.  Bates  was  quite  sharp  enough  to  look  after  Horace 
Hawes'  business,  as  it  ought  to  be,  and  so  he  wanted  him  to  look  out 
for  Mr.  Bates.     Well,  that  letter  of  attorney  happened  to  be  written 
on  a  part  of  a  sheet  of  paper;  and  that  is  evidence  of  insanity.     I 
suppose,  according  to  his  idea  of  economy,  the  old  man  was  at  that 
time,  on  the  fourth  floor  of  some  second  rate  hotel,  and  he  was  sick 
and  feeble,  and  the  chances  are  that  he  happened  to  find  just  that 
piece  of  paper,  and  he  sat  down  and  wrote  upon  it.     It  would  have 
been  peiiectly  in  keeping  with  the  old  man's  character,  if  he  had  been 
in  his  own  office,  where  there  was  an  abundance  of  paper,  to  have 
taken  up  that  broken  scrap,  which  just  answered  the  purpose,  and 
made  it  serve  the  office  it  did  serve.     And  yet  because  he  wrote  that 
letter  on  Apart  of  a  sheet  of  paper,  he  was  insane!    Why,  gentlemen, 
the  absurdity  of  such  a  proposition  is  so  great,  that  it  is  hardly  worth 
while  to  occupy  your  time  longer  about  it.     But  after  he  came  back, 
he  did  not  go  to  see  Swain  at  all.     In  the  first  place,  he  didn't  know 
Mr.  Swain  when  he  sent  him  that  letter;  but  Mr.  Swain  has  told  you 
on  the  stand,  what  positions  he  occupied.     He  was  well  known  in  this 
community,  and  to  Mr.  Hawes;  and  though  he  had  had  no  personal  in- 
tercourse with  him,  Mr.  Hawes  knew  he  was  an  honorable  and  worthy 
man;  but  when  Mr.  Hawes  got  back  here,  there  was  a  little  matter  of 
such  public  notoriety,  that  I  apprehend,  the  gentlemen  of  the  jury 
will  take  notice  of  it. 

Now,  gentlemen,  as  to  this  matter  of  classification  of  the  tes- 
timony in  this  case,  I  have  called  your  attention  to  a  great  many 
ridiculous  features  in  the  evidence  of  Uie  contestants,  ^n^  ^\^^^\):^^^^^ 
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to  fihow  in  the  first  place  how  utterly  absurd  and  ill< 
jou  to  find  insanity  upon  such  testimony.  And  noil 
attention  for  a  few  momenta,  perhaps,  to  what  might 
fication  of  the  witnesses.  In  the  first  place,  they 
and  cooks,  and  serrante  about  the  bouse.  Most  of  t 
some  were  there  two  hours,  Bome  were  there  a  day,  e 
week.  Every  single  one  of  them  Horace  Hawes 
with;  perhaps  it  would  not  be  overstated  to  say  be  k 
the  house.  He  sent  tbem  off;  he  was  ug'ly  to  thei 
like  him.  They  say  he  generally  commenced  qua; 
when  they  took  up  the  controversy  on  the  part  of 
was  the  most  natural  thing  in  the  world  to  do.  And 
women,  housemaids,  cooks  and  servants,  scullions,  □ 
grass  widows,  come  and  tell  you  that  in  their  opini< 
having  seen  him  an  hour,  some  a  day,  and  some  a  wee 
Why,  of  course,  gentlemen,  every  woman  on  tbe  fac 
think  a  man  is  crazy  who  doesn't  ^ve  all  his  pre 
They  would  be  a  precious  set  of  fools  if  they  didn't  t 
to  it.  If  I  had  been  his  wife  I  would  say  he  was  • 
took  to  take  his  property  from  me  and  give  it  to  so 
course  Mr.  Hawes  was  crazy  in  the  estimation  of  th 
when  tbey  come  to  a  little  different  class  of  women,  a 
mon,  Mrs.  Overton,  and  Miss  Parker,  the  testimony 
as  to  insanity;  and  when  they  come  down  to  the  two 
Gallagher,  these  men  who  knew  more  of  Mr.  Haw 
than  all  the  nurses  and  cooks  and  chambermaids  i 
whole  lifetime,  why  didn't  they  take  their  opinions 
sanity  ?  Father  Gallagher  talked  with  him  about  hi 
talked  with  him  about  his  wife.  Mr.  Hawea  wen 
list  and  history  of  all  his  grievances;  the  old  man  sat  i 
him,  and  Mr.  Hawea  listened  to  reason;  and  when 
asked  him;  "Now,  Mr.  Hawes,  do  you  really  believe 
faithful?"  he  said  "No."  He  didn't  beUeve  any  such 
when  jou  come  to  this  other  set  of  witnesses,  Mr.  Bart 
bins,  who  were  there  every  day  for  months,  and  spent 
ence;  saw  him  in  his  intercourse  with  his  wife  and  his  t 
duct  towards  all  others  who  came  there,  they  told  you 
like  other  men.  They  were  not  permitted  to  say  at  tba 
whether  they  considered  him  insane  or  not;  but  thej 
to  testify  to  what  was  infinitely  better,  and  that  is  < 
transpired  there,  and  how  other  men  and  women  trei 
and  how  he  dealt  with  and  treated  them.  Why,  ti 
dence,  say  the  books,  of  insanity  or  sanity,  is  tbe  man 
deal  with  and  treat  the  alleged  lunatic.  They  dealt 
treated  him  just  ais  I  am  treating  you  to-day.  How  i 
never  was  a  suspicion  expressed  tiiat  that  man  was 
clods  of  tbe  valley  had  covered  his  dust ! 

And  they  ask  you  to  find  that  he  was  insojie  be< 
made,  say  tiiey,  the  proper  provision  for  his  wife  and 
gentlemen  of  the  jury,  me  provision  which  he  has  m 
bodied  in  that  will  which  was  read  to  you  last  night, 
his  ideas  were  from  youth.  "If,"  said  he,  in  the  mo] 
poiutment,  beneath  the  granite  walls  of  that  old  colle 
"If  I  ever  accumulate  property,  I  will  endow  some 
where  fatherless  children  may  come  and  fit  themael 
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• 

ygle  of  this  life."  Again  and  again  before  his  marriage,  before  ho 
I  knew  Mrs.  Hawes,  he  expressed  repeatedly  to  different  people  his 
s  that  it  did  children  more  harm  than  good  to  leave  them  large 
ines  to  spend;  and  the  same  view  he  expressed  from  year  to  year, 
before  he  knew  his  wife,  in  regard  to  founding  some  public  insti- 
ition.      Pat.  Durkin  comes  in  here  and  swears  that  Mr.   Hawes 

that  it  was  only  by  endowing  some  public  institution  that  he  could 
ent  this  property  from  going  to  his  wife.  How  does  such  testi- 
y  stand  in  the  face  of  the  fact  that  the  endowment  of  this  public 
itution  had  been  the  cherished  scheme  of  the  man's  whole  life, 
it!  find  that  he  entertains  these  views  from  boyhood  up,  a  quarter 
century  before  he  ever  saw  his  wife,  and  yet  find  that  it  was  hate 
er  which  made  him  endow  this  institution!  Why,  behold  the  ab- 
iity  and  inconsistencies  of  the  reasoning  by  which  they  seek  to 
ig  from  you  a  verdict  against  that  will.  And  entertaining  these 
's,  the  time  draws  on  at  last  when  the  old  man  is  to  close  up  his 
hly  affairs,  and  make  the  last  disposition  of  his  property. 
!t  is  a  significant  fact,  gentlemen  of  the  jury,  that  it  is  in  evidence 
•re  you,  that  he  executed  a  will  some  time  in  August.  What  the 
isions  of  that  will  were  we  know  not,  but  we  know  that  it  was 
le  time  when  the  animosity  between  him  and  his  wife  was  at  its  very 
test  pitch.     Afterwards,  on  the  second  day  of  March,  when,   as 

Bartlett  tells  you,  they  were  on  better  terms  than  he  had  ever 
:  them  before,  he  revokes  the  former  will,  and  makes  another. 
Y  say  that  he  was  then  incompetent,  because  of  the  broken  and 
tered  condition  of  this  mysterious  king  which  sits  in  judgment  on 
's  doings;  incompetent  to  rationally  weigh  the  relations  of  his 

to  him,  her  claims  upon  him,  and  the  claims  of  his  children. 
ff  gentlemen,  the  best  answer  to  all  that  argument  is  that  will 
f .  He  told  Mr.  Bartlett  at  Bedwood  that  he  had  consulted  with 
.  Hawes,  and  that  she  preferred  an  annuity  to  property.  That  was 
Idea  upon  which  he  made  the  will.  And  when  Mr.  Bartlett  went 
egotiate  a  separation  between  them,  Mrs.  Hawes  said  to  him:  "  As 
wUe  of  Horace  Hawes,  I  think  I  ought  to  have  $200  a  month  to  live 
xate  and  apart  from  him;  but  I  will  take  $150."  Now,  the 
I  comes  when  he  is  to  put  his  signature  to  the  will,  and  accepting 
vfords  which  Mrs.  Hawes  herself  had  spoken,  he  endows  her  with 
arly  annuity,  s  o  long  as  she  lives,  incapable  of  alienation,  incapa- 
>f  diversion  or  encumbrance  in  the  sum  of  $2,500,  or  a  little  over 
I  a  month.  And  yet  they  say  that  that  is  evidence  of  his  insanity 
at  he  was  incapable  when  he  wrote  that  clause  of  knowing  the 
ion  of  that  woman  to  him,  and  her  claim  upon  him.  Why,  gen- 
en  of  the  jury,  how  many  of  you  would  be  glad  to-day  to  take  a 
"anteed  net  salary  of  $200  per  month  for  the  balance  of  your  lives, 
give  up  all  the  property  you  have  got  on  earth  ?  Why,  this  appeal 
>ur  sympathies  for  this  woman,  endowed  with  an  inalienable  and 
iling  net  income  of  $200  per  month;  more,  I  venture  to  assert, 

the  whole  household  of  Horace  Hawes  ever  cost  him  during  his  lif  e- 
.  And  yet  he  was  insane;  and  this  is  the  evidence  of  it,  this  hatred 
hifi  abuse  of  that  woman  !    And  remember,  gentlemen  of  the  jury, 

these  $200  per  month,  which  come  to  her  all  through  her  life,  are 
ler  alone;  the  daughter  is  provided  for — $100  per  month  until  she 
enty  years  of  age,  and  after  that,  $3,000  per  year  during  all  of 
ife — like  the  other  annuity  inalienable,  cannot  be  converted,  cannot 
icumbered,  but  is  a  burden  imposed  upon  this  property  so  long  as 
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she  lives;  and  nothiitg  on  the  face  of  this  earth  can  t 
her  Then  comes  the  proviBion  made  for  the  son — 
in  the  haude  of  the  trustee,  Mr.  Washington  Bartlett 
boy's  education  and  travels  in  Europe,  and  after  tha 
as  long  as  lie  lives.  Now,  manv  of  jou  would  have  bi 
entered  the  struggle  of  life  with  an  income  of  $300  p< 
as  you  should  live,  impossible  to  be  diverted  from  jo 
stances  under  heaven.  I  ask  you,  gentlemen  of  tlie 
widow,  and  son,  and  daughter  of  Horace  Hawes  w 
Does  not  that  will  upon  its  very  face  bear  evidence  o 
did  calmly,  rationally,  and  with  conscience  and  wit 
aider  their  relations  to  him,  and  their  claims  upon  hi 
tell  you  it  was  an  insane  delusion,  it  was  hate  of  b 
him  to  make  this  disposition  of  his  property.  "Wi 
their  long  years  of  struggle  and  contest,  and  bickerin, 
ever  much  he  disliked  her,  when  the  old  man  was  ne 
sat  down  calmly  and  deliberately  to  wind  up  his  ea 
will  bears  unimpeachable  testimony  of  how  well  he 
otaims  upon  him,  and  her  relations  to  him.  And  yc 
by  hate  1  He  leaves  her  |200  per  month  during^  1 
only  hope  that  half  the  men  on  earth  might  come  t 
cordially. 

And  then  they  talk  as  an  evidence  .of  insani^,  of 
son  from  the  mother,  and  sending  the  boy  to  Europ 
years.  "Why,  gentlemen,  you  know  from  your  own 
men  of  wealth,  men  who  can  afford  it,  prize  notfain| 
privilege  and  advantage  of  sending  their  aona  abroat 
and  to  finish  themselves  by  travel  in  the  old  world, 
this  man  sends  his  son  he  so  much  loved,  to  Europe 
of  having  his  education  completed,  they  ask  you  to 
insane.  Oh,  no.  There  could  be  no  excuse  in  th 
sending  the  son  there,  excepting  the  desire  to  sepai 
mother;  I  apprehend  that  as  men  of  common  sense 
argument  on  that  proposition,  you  will  find  that  the 
Europe,  for  the  benefit  of  the  son,  and  not  for  the 
separating  him  from  his  mother.  And  then,  counsel 
talks  about  the  conspiracy  of  Prof.  Evans  and  Was 
and  Bartlett'3  interest  in  the  result  of  this  contest.  '^ 
can  have  no  interest  in  this  contest.  Has  he  forgotte: 
placed  in  Mr.  Bartlett's  hands  was  absolutely  assig-n 
to  him,  and  invested  eight  months  before  Hr.  Hawes 
the  will  into  a  thousand  fragments,  the  question  of  ita  c 
that  money  is  absolutely  vested ,  and  in  his  hands,  and  < 
It  matters  not  whether  this  will  stand  or  fall,  it  does 
position  of  that  fund,  given  during  the  lifetime  of  2 
months  before  his  death,  and  by  his  order  invested, 
cessaiy  to  respond  to  any  of  the  insinuations  in  regard 
is  only  necessary  for  you  to  know  as  it  appears  in  tb 
that  he  was  a  professor  of  the  first  college  of  leamin 
Michigan,  and  that  he  was  recommended  to  Mr.  Hai 
dent  of  Cornell  University,  inNew  York.  He  wasa  n: 
iug,  of  high  social  standing,  a  man  in  whose  care, 
tuition  JOU  would  be  glad  to  have  any  son  of  yours  tra 
it  is  a  little  strange,  it  is  a  little  sig  ilficant,  that  when  ] 
here,  and  told  you  that  he  thought  Mr.  Hawes  insa 
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knew  bim,  that  he  still  sent  his  son  off  with  Mr.  Hawes  to  Europe- 
Why,  gentlemen,  this  whole  family,  brother-in-law,  sisters,  and  sister- 
in-law  of  Mr.  Hawes,  who  all  came  here  and  swore  they  believed  Horace 
Hawes  insane,  have  all  been  ready  and  eager  enough  to  enjoy  whatever 
beneficial  advantage  might  come  to  them;  and  it  is  a  little  remarkable,  I 
repeat,  that  Dr.  Caldwell  should  have  sent  his  son  to  Europe,  in  charge 
of  a  crazy  man ;  yet,  according  to  his  own  testimony,  that  is  what  he  did. 
There  was  another  little  circumstance  that  dropped  out  here.  Mr. 
Hawes  said  to  two  witnesses,  Mr.  Howard  and  Gov.  Haight,  something 
about  the  provision  he  had  made  for  his  son.  Mr.  Howard  said  he  told 
him  that  he  had  left  him  a  richer  legacy  than  some  of  the  crowned 
heads  of  Europe  left  their  sons.  Gov.  Haight  says  he  told  him  sub- 
stantially the  same,  and  that  he  thought  he  referred  only  to  money;  but 
it  is  possible  and  probable,  that  he  meant  to  include  in  that  legacy,  the 
advantages  he  had  given  him  in  the  way  of  education  and  travel,  and  in 
future  years,  the  fame  of  his  father.  And  I  repeat,  and  most  of  you 
know  the  fact,  that  there  are  many  sons  of  crowned  heads  in  Europe 
whose  income  is  not  three  hundred  dollars  per  month .  The  Crown 
Prince  of  Prussia,  the  royal  sons  in  the  line  of  the  Czars,  the  Prince  of 
Wales  and  some  others,  are  exceptions;  but  look  at  all  the  petty  princes 
of  Central  Europe.  I  am  reminded  of  a  circumstance  that  occurred  some 
years  ago,  when  one  of  the  celebrated  gun  manufacturers  in  the  United 
States  sent  one  of  his  long-range  guns  over  to  one  of  those  seven-by- 
nine  German  Princes — that  was  before  the  Prussian  consolidation,  but 
they  were  crowned  heads.  The  Prince  to  whom  the  gun  had  been  sent 
wanted  to  try  its  range  and  efficiency,  and  he  found  that  the  dimensions 
of  his  kingdom  were  not  large  enough,  and  he  could  not  discharge  the 
gun  without  firing  across  the  kingdom  of  his  neighbor;  and  he  had  to  get 
permission  from  the  neighboring  Prince  to  set  up  a  target  in  his  domin- 
ions. I  say  that  is  the  condition  of  some  of  what  are  called  the  crowned 
heads  of  Europe,  and  there  is  but  faint  glimmering  of  reason  or  sense 
in  asking  you  to  find  Mr.  Hawes  insane,  because  he  said  he  had  left  to 
his  son  a  richer  legacy  than  many  of  the  crowned  heads  of  Europe  left 
to  theirs. 

Now,  gentlemen,  I  don't  propose  to  weary  your  patience  much 
longer.  Day  after  day  you  have  sat  here  and  listened  patiently  to  the 
details  of  this  testimony.  You  will  retire  to  your  room  for  consideration 
and  there  weigh  all  the  testimony  thai  is  before  you — every  fact  and  every 
circumstance.  You  are  the  sole  judges  of  the  interest,  the  credibility 
and  the  weight  to  be  attached  to  the  testimony  of  any  and  every  wit- 
ness; and  from  a  calm,  patient  and  careful  consideration  of  all  that  you 
know  about  this  case,  you  are  to  say  whether,  when  Horace  Hawes 
signed  that  will,  he  was  so  insane  that  he  did  not  know  what  he  was 
doing.  Why,  the  instrument  itself  bears  on  its  very  face  the  unaltera- 
ble negative  to  such  a  proposition  as  that.  I  ask  you  especially  to  bear 
in  mind  that  we  make  no  assault  upon  the  character  of  any  one  con- 
nected with  this  case.  It  was  said  to  you  by  counsel  on  the  other  side, 
with  something  perhaps  of  an  imputation  upon  me,  that  at  one  time 
in  the  process  of  this  trial  an  intimation  dropped  from  my  lips  that 
before  the  testimony  closed,  we  would  show  to  you  that  Mrs.  Hawes 
was  vulnerable  to  some  of  the  charges  which  Mr.  Hawes  had  made 
against  her.  If  I  have  uttered  words  which  could  be  construed  into 
the  expression  of  such  an  idea,  I  was  not  conscious  of  it.  All  that  we 
ask,  all  that  we  wanted,  was  to  present  to  you  what  she  did  do  and 
what  she  did  say,  in  order  that  you  might  place  youxselt  iok  \2dj^  ^«r^ 
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attitude  which  Mi.  Hawee  occupied,  and  then  judge  whetl 
what  she  did  do  and  say,  there  was  any  reason  at  M  for  th 
cions  arising  in  his  miud;  I  ought  to  be  the  last  man  on  tfa 
this  earth  who  would  raise  his  voice  in  distrust  or  in  imputati 
c^araoter  of  any  woman.  I  apprehend  the  female  character 
that  I  appreciate  aud  prize  as  nighly  as  the  counsel  on  the  o 
For  near  ten  years — &o  bright  and  joyous,  they  seem  bat  hot 
compared  wiUi  the  bitter  months  whicli  have  dragged  awa^ 
walked  this  earth  by  the  side  of  a  more  than  human — an  aage 
Of  all  the  blessings  which  Omniscient  FroTidenc«  has  givei 
the  influence  of  a  good,  true  and  noble  woman  is  the  gnu 
most  beneficent. 

Gentlemen,  with  all  this  high  appreciation  of  the  female  < 
with  all  this  knowledge  of  her  beneficent  influences,  rememb 
the  determinatioB  of  a  legal  contest,  whoever  may  suflfer, 
must  be  before  you,  and  by  the  facts  you  must  be  govemed. 
one  hand,  personal  sympathy  for  the  woman  who  seems  to  i 
unldndly  treated  and  much  abused,  I  know  will  attack  your  ia 
tures  and  pull  at  your  heart-strings  to  return  a  verdict  for  he 
the  other  hand,  the  stem  logic  of  facts  and  your  oaths  as  ji: 
be  observed  and  followed  in  returning  your  verdict.  We 
appeal  to  you  in  the  interests  of  society;  we  make  no  appeal 
the  interests  of  any  one.  We  simply  admonish  you  to  weigh 
carefully  the  facts,  and  do  truth  and  justice,  though  the  bea 

And  now,  gentlemen,  having  detained  you  much  longe 
ought,  bttving  spent  more  time  than  I  ought  in  the  argameni 
wtuch  you  understand  as  well  as  I  do,  I  thank  you  lot  yoar 
considerate  attention,  and  leave  the  case  with  you. 


:d 


ChABOE  to  TBI  JUBY. 

The  Court  charges  the  jury  as  follows: 

Qektleuen  of  the  Juby — I  join  wiUi  the  counsel  in  congi 
you  that  your  labors  in  this  case  are  about  to  come  to  a  clot 
must  express  to  you  the  thanks  of  the  Court  for  the  pr 
with  which  you  have  attended  from  day  to  day,  and  the  pati< 
which  you  have  uniformly  listened  to  the  testimony  in  the  a 
last  act,  so  far  as  the  Court  is  concerned,  is  to  give  you  the  1 
case.  The  close  has  been  so  hurried  that  I  regret  to  say  I 
prepared  in  so  Bystematio  a  manner  as  I  would  have  desirei 
structions  which  I  should  have  given  you.  I  have  not  had 
consider  as  well  as  I  might  the  instructions  that  have  been  ( 
me  by  the  counsel  on  either  side.  For  that  reason,  gentlemt 
detain  you  a  httle  longer  than  I  otherwise  would,  because  you 
some  repetition  in  boUi  the  views  expressed  by  the  counsel 
views  expressed  by  the  Court.  I  think,  however,  that  yon 
nothing  inconsistent,  and  perhaps  the  repetition  of  the  h:uth 
force  it  more  strongly  on  your  minds  than  one  hearing  of  it. 

On  behalf  of  the  Executor  you  are  instructed  as  follows: 

Fir^ — If  you  beheve  from  the  evidence  in  this  case  thi 
Hawes,  the  deceased,  was  of  sound  mind,  and  understood  tin 
his  nets  and  his  alleged  will,  then  vou  will  return  an  afiBmnati' 
to  the  first  question  embraced  in  the  issnes  submitted  to  you 
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Second — Should  you  believe  from  the  evidence  in  this  case  that  said 
Horace  Hawes  signed  the  said  will,  or  that  some  one  signed  it  for  him 
in  his  presence  and  by  his  express  direction,  you  wUl  return  an  affirma- 
tive answer  to  the  second  question  embraced  in  the  issues  submitted 
to  you  in  this  cause. 

Third — If  you  should  believe  from  the  testimony  in  this  cause  that 
said  alleged  vrill  was  signed  by  said  Horace  Hawes,  and  attested  or 
witnessed  as  required  by  law,  two  witnesses  being  sufficient  under  the 
law  of  the  State  of  Califomia,  then  you  will  return  an  affirmative  an« 
swer  to  the  third  question  submitted  to  you  on  the  issues  herein. 

Fourth — ^If  from  the  evidence  in  tlus  case  you  believe  that  said 
Horace  Hawes  signed  said  alleged  will,  and  that  he  signed  the  same 
freely,  without  restraint,  undue  influence,  or  fraudulent  misrepresentar 
tion,  then  you  will  return  an  affirmative  answer  to  the  fourth  question 
embraced  in  the  issues  submitted  herein. 

liiflh — Should  you  believe  from  the  testimony  herein  that  said 
alleged  will  is  the  true  will  of  said  Horace  Hawes,  and  that  he  was 
competent  to  make  the  same  and  that  his  alleged  antipathy  toward  his 
wife  did  not  in  fact  influence  him  to  make  the  same,  then  you  will  re- 
torn  an  affirmative  answer  to  the  first  question  in  the  issues  herein. 

Sixtfi — ^It  is  not  necessary  that  the  will  or  any  part  thereof  should 
be  read  to  the  subscribing  witnesses,  or  either  of  them,  except  in  cases 
where  the  testator  is  blind,  unable  to  read,  or  laboring  under  some  dis- 
ability which  renders  it  likely  that  he  does  not  know  the  contents  of 
the  instrument  generally.  It  is  sufficient  in  fact  that  the  testator  de- 
clares the  instrument  to  be  his  last  veill  and  testament,  and  calls  upon 
the  witnesses  to  attest  it  as  such. 

Again,  on  the  part  of  the  proponents  of  the  vdll  you  are  instructed: 
That  in  civil  cases,  of  which  this  one  the  jury  are  Uie  sole  judges  of 
questions  of  fact,  but  the  question  of  fact  in  such  cases  is  to  be  deter- 
mined by  the  preponderance  of  testimony.  Absolute  certainty  is  not 
always  attainable,  and  you  will  carefully  weigh  all  the  evidence  and 
strike  the  balance  and  find  accordingly. 

The  burthen  of  proof  in  this  case,  is  on  the  Executor  to  show  af- 
firmatively that  the  deceased  was  of  sound  and  disposing  mind  at  the 
time  of  executing  the  alleged  will.  In  determining  that  question  you 
are  to  be  governed  by  the  preponderance  of  the  testimony  merely. 

If  a  person  knows  and  understands  the  nature  of  the  business  he  is 
engaged  in  and  has  a  recollection  of  the  property  he  means  to  dispose 
of  and  of  the  persons  to  whom  he  means  to  convey  it,  and  the  manner 
in  which  he  means  to  distribute  it,  and  is  not  controlled  or  influenced 
by  any  delusion  in  disposing  of  it,  then  he  has  testamentaij  capacity 
and  is  of  sound  and  disposing  mind  in  the  contemplation  of  the  law. 

It  is  only  a  belief  of  facts  where  no  rational  person  would  believe, 
out  of  which  the  individual  cannot  be  permanently  reasoned,  which 
constitutes  insane  delirium.  And  hence  ibe  mere  fact  that  one  believes 
in  the  existence  of  facts  against  the  preponderance  or  even  great  pre- 
ponderance of  testimony,  is  not  proof  of  insanity,  though  such  belief, 
if  absurd  or  unreasonable,  may  be  weighed  with  other  facts  in  making 
up  a  decision. 

If  the  case  be  one  of  alleged  monomania,  or  partial  insanity,  or 
insanity  on  a  particular  subject,  or  towards  a  particular  person,  instead 
of  general  insanity,  then  the  extent  or  degree  of  insanity  as  to  such 
subject  or  person  must  be  the  same  as  already  stated  in  defining  gen- 
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eral  msanity,  otherwise  the  individual  is  of  sound  and 
the  contemplation  of  law.  That  is  when  the  allege 
to  a  particular  person;  it  must  exist  to  such  a  degree  i 
clear  and  rational  consideration  of  the  relations  of  t 
and  his  or  her  claims  upon  the  bounty,  kindness,  or  r^ 
son  alleged  to  be  iusane. 

Though  one  may  be  ever  so  much  deluded  as  to  an< 
his  dislike  or  hatred  of  her  ever  so  intense,  yet  if,  -vthi 
deal  with  or  consider  the  claims  of  such  person  upon 
sion  or  hate  does  not  enter  into  or  influence  his  condi 
person,  his  acts  are  as  valid  as  if  such  delusion  or  ha 
and  a  will  so  made  should  be  regarded  as  the  product 
disposing  mind. 

Though  you  should  find  that  the  mind  of  the  dece 
what  diseased,  disturbed  and  impaired,  and  that  he  enb 
agant  or  absurd  opinions  on  some  subjects,  orwaslaboi 
delirium,  yet  if  you  also  find  that  his  disposition  of  hi 
not  caused  or  affected  by  such  dehrium  or  disease,  but 
of  calm  deliberation  and  the  exercise  of  conscience,  judgu 
then  the  will  itself  is  to  stand  as  a  sufficient  cause  J 
must  be  regarded  as  the  will  of  a  sound  and  disposing  . 

The  question  you  are  trying  is  not  whether  the  dece* 
husband,  and  treated  his  wife  and  family  affection 
whether  the  will  is  such  a  one  as  you  would  have  made 
cumstances;  but  simply  this:  Was  he  competent  ?  (that  i 
If  he  was  competent,  then  he  was  the  sole  judge  of  w 
he  would  make  of  his  own  property.  The  jury,  howeve 
the  provisions  of  the  will  as  a  circumstance  in  regard 
sanity. 

'^ou  are  the  sole  judges  of  the  credibility  of  the  wil 
the  weight  to  be  given  to  any  and  all  of  the  testimo 
believe  or  disbelieve,  as  your  own  good  sense  and  judfi 
tate.  You  will  carefully  consider,  compare,  and  weigl 
mony,  circumstances  and  facts,  and  return  such  i 
preponderance  of  the  evidence  so  considered,  may  fait 

Those  are  the  instructions,  on  behalf  of  the  Gxecuto] 

I  instruct  you,  as  asked,  on  behalf  of  the  Contestant 

Fir^^-That  in  the  examination  of  wills,  the  sanity 
the  testator,  is  always  a  question  of  fact,  to  be  decid 
upon  the  whole  evidence,  according  to  the  plain  princip 

Si'cond — That  the  terms  "sound  and  disposing  mind 
so  commonly  used  on  this  subject,  stand  opposed,  not  c 
but  to  all  derangements  of  mind,  occasioned  by  mel 
sorrow,  misfortune,  sickness  or  disease,  whenever  sue! 
deprives  one  of  the  rational  faculties  common  to  man. 

Third — That  the  memory  which  the  law  holds  t 
memory,  is  when  the  testator  has  understanding  to 
estate  with  judgment  and  discretion,  which  has  to  be  o 
his  words  and  actions,  and  behavior  at  the  time. 

Fourth — That  disposing  mind  and  memory,  is  a  mint 
which  has  a  capacity  for  regarding  and  discerning,  a 
relatione,  connections,  and  obligations  of  family  and'blt 

jKi/lA — That  if  the  jury  believe,  from  the  whole  of 
that  the  deceased  Horace  Hawes,  was  laboring  under 
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relation  to  his  wife  and  his  family  connections,  who  would  naturally 
have  been  the  objects  of  his  testamentary  bounty,  when  he  executed 
his  will,  and  that  its  disposing  provisions  regarded,  or  might  have  been 
caused  or  affected  by  the  delusion,  the  instrument  is  not  his  will,  and 
cannot  be  supported  in  a  court  of  justice. 

Sixth-^That  if  the  person  persistently  believes  supposed  facts, 
which  have  no  real  existence,  except  in  his  perverted  imagination,  but 
against  all  evidence  and  probability,  and  conducts  himself  however 
logically  upon  the  assumption  of  their  existence,  he  is,  so  far  as  they 
are  concerned,  under  a  morbid  delusion,  is  in  this  case,  insanity.  Such 
a  person  is  especially  mad  or  insane  on  these  subjects,  though  on  other 
subjects  he  may  reason,  act,  and  speak  like  a  sensible  man. 

Eighth — That  a  person  may  have,  upon  some  subjects,  and  even 
generally,  mind,  memory  and  sense  sufficient  to  know  and  compre- 
hend ordinary  transactions,  and  yet  upon  the  subject  of  his  vnfe  who 
would  naturally  be  the  object  of  his  care  and  bounty,  he  may  be  of 
unsound  mind. 

That  a  man  may  be  insane  upon  one  particular  subject  and  one 
only.  That  this  may  result  from  a  permanent  delusion,  rooted  in  the 
mind  and  irremovable  in  sickness  or  in  health,  and  yet  it  may  not  show 
itself  in  any  ordinary  transactions  of  life. 

That  if  the  jury  believe  from  the  evidence  that  the  deceased  Horace 
Hawes  was,  at  the  time  he  made  this  wDl,  laboring  under  a  delusion  in 
respect  to  his  wife,  and  that  this  delusion  influenced  the  making  of  his 
will  as  to  her,  then  the  instrument  proposed  is  not  the  expression  of 
the  will  of  a  testator  of  sound  and  disposing  mind,  and  cannot  be  re- 
garded as  his  will.  . 

If  the  jury  believe  from  the  evidence  that  the  deceased  prior  to  and 
at  the  time  of  executing  the  script  propounded  here  as  his  last  will  and 
testament,  was  under  an  insane  delusion  in  relation  to  his  then  im- 
pending greatness  and  posthumous  fame,  which  controlled  his  judg- 
ment and  misled  his  understanding  in  relation  to  persons  who  would 
by  the  natural  and  the  usual  course  of  things  become  the  objects  of  his 
care,  solicitude  and  bounty,  and  especially  upon  those  on  whom  the 
law  would  cast  the  inheritance  of  his  property,  the  instrument  in  ques- 
tion must  be  regarded  as  invalid,  because  it  does  not  express  the  will  of 
a  testator  of  sound  and  disposing  mind. 

That  where  a  man  is  of  unsound  mind  in  respect  to  his  wife  and 
other  relations,  he  cannot  be  regarded  or  counted  a  free  agent  in  mak- 
ing his  will,  as  far  as  she  or  they  are  concerned,  although  they  are  as 
to  the  rest  of  the  world. 

That  the  jury  in  approaching  the  question  here  at  issue,  are  in  the 
first  instance  to  pass  over  and  not  to  regard  or  be  influenced  by  the 
disposition  of  that  property  as  made  by  the  deceased  Horace  Hawes  in 
the  instrument  here  offered — and  are  not  to  determine  whether  the 
same  be  proper  or  improper,  partial  or  advantageous  to  mankind  or  to 
the  State,  charitable  or  reprehensible,  but  are  to  satisfy  themselves  as 
to  the  condition  of  the  testator's  mind  in  regard  to  sanity  at  the  time 
of  making  the  script  here  offered  for  probate. 

I  will  add,  the  jury  may  t^e  these  things  under  consideration  in 
determining  the  question  of  sanity  or  insanity. 

Yet,  if  the  jury  believe  the  testator  had  not  the  capacity  required, 
the  propriety  of  the  disposition  made  by  the  will,  is  a  matter  it  does 
not  concern  you  to  consider.     If  on  the  other  hand  you  believe  that  he 
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had  the  necessary  capacity,  the  injustice,  if  anch  it  be,  of  exch 
wife  or  other  lelatiTOs,  would  not  affect  the  Talixlitj  of  the  dis 
though  the  justice  or  injustice  might  oast  aome  Ught  upon  t 
iion  as  to  his  capacity. 

That  the  true  test  of  the  absence  or  presence  of  inauiity  i 
eence  orpresence  of  delusion.  And  that  whencTsr  the  patientt 
ceives  something  to  exist  which  has  no  existence  whateTer  hx 
own  heated  imagination;  and  wheneyer  at  the  same  time  b&T 
BO  conceived,  he  is  incapable  of  being,  or  at  leeat  of  being  pen 
teasoDcd  out  of  that  conception,  such  a  patient  iacoacaded  to  1 
a  delusion,  and  the  absence  or  presence  of  the  delusion  bo  unc 
forms  tlie  only  true  test  of  the  absence  or  presence  of  insanitj 

That  where  partial  insanity  exists,  and  tne  will  ia  the  direct  ■ 
of  it,  it  will  be  invalid,  although  the  general  oapacil^  be  sti 
peached,  and  this  personal  insanity  may  he  upon  a  particular 
or  to  a  particnlar  person.  In  either  caae  the  sound  and  d 
mind  is  deficient  or  wanting  in  general  to  the  particular  trana 

That  a  man  may  be  both  sane  and  insane  at  the  aame 
different  subjects,  and  it  is  in  this  case  that  the  phrase  partial 
is  generally  used. 

Eightfetilk — That  where  the  law  recognizes  the  diSerenoe 
general  and  partial  insanity,  yet  if  the  jury  shoold  beliere 
whole  evidence  that  the  will  here  offered  was  made  under  the  i 
of  partial  insanity,  and  is  the  product  (that  is,  the  prodact  o: 
insanity),  it  is  as  invalid  as  if  made  under  the  effects  of  an 
never  so  general. 

That  unsoundness  of  mind  embraces  every  species  of  mem 
pacity,  from  raging  mania  to  that  delicate  and  extreme  feebl 
mind  which  approaches  nearer  to  and  (tften  degenerates  into  it 

That  while  the  same  strength  of  mind  is  not  required  of  a 
in  making  his  will  as  is  required  of  a  man  engaged  in  the  • 
transacttoo  of  the  business  of  life,  yet  the  testator  ia  bound 
laws  reqmre  him  to  exercise  judgment  about  his  property, 
justice  of  his  testamentary  bounty,  and  must  be  capable  of  dii 
and  feeling  the  relations  and  obligationa  of  family  and  blood 
therefore,  the  words  "  some  strength  of  mind,"  as  used  here, 
understood  as  in  the  sense  of  some  strength  of  Botatd  mind. 
uLties  pertaining  to  sound  mind  and  constituting  teatamentar; 
ity,  must  be  present,  although  their  strength  may  be  gre. 
paired. 

Yet  if  the  jury  ate  satisfied  from  the  whole  evidence  that 
to  the  execution  of  the  will  the  deceased  was  of  fixed  and  pc 
unsound  mind  and  memoiy,  the  burden  <^  proof  is  upon  the  res 
to  prove  that  at  the  time  of  executing  the  vill — of  execatin 
was  of  sound  mind  and  memory. 

Twfinty-lhird — Yet,  if  upon  the  whole  evidence  is  left  one 
that  is,  not  proved  to  the  satisfaction  of  the  jury  whether  the 
was  of  sound  mind  or  not — then  it  is  left  uncertain  whether  th 
under  the  statute,  a  person  capable  of  maldng  the  vrill,  and 
here  offered  cannot  be  admitted  to  probate. 

Those,  gentlemen,  are  the  instructions  I  give  yon  on  behal 
proponents  and  contestant.  The  issues  propounded  for  your  i 
ation  are  as  follows: 
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Firsl — ^Was  the  said  Horace  Hawes,  deceased,  of  sound  asd  dis- 
posing mind  at  the  time  of  the  execution  of  the  said  alleged  will  ? 

Second — ^Was  the  said  alleged  will  signed  by  the  said  Horace  Hawea 
or  by  any  person  in  his  presence  and  by  his  express  direction  ? 

Third — ^Was  the  said  alleged  will  signed  by  Horace  Hawes  and 
attested  as  required  by  law  ? 

Fourth — If  the  said  aUeged  will  was  signed  by  the  said  Horace 
Hawes,  did  he  sign  the  same  freely,  without  restraint,  or  undue 
influence  or  f raudident  misrepresentations  ? 

You  will  by  your  verdict  return  a  direct  answer  to  each  one  of  these 
issues.  Such  answer  as  in  your  judgment  from  the  evidence  introduced 
before  you,  you  shall  deem  warranted.  The  statute  of  wills  provides 
as  follows: 

*'£veiy  person,  over  the  age  of  eighteen  years,  of  sound  mind,  may 
by  last  will,  dispose  of  all  his  estate,  real  and  personal,  and  such  estate 
not  disposed  of  by  will,  shall  descend,  as  the  estate  of  an  intestate, 
being  chargeable  in  both  cases,  with  the  payment  of  all  the  testator's 
debts." 

You  will  have  no  difficulty,  gentlemen,  in  coming  to  a  conclusion 
on  the  last  three  propositions  stated  in  these  issues.  The  controversy 
in  this  case,  is  had  on  the  first:  Whether  the  late  Horace  Hawes  was  of 
sound  mind  on  the  day  and  time  of  executing  the  document  now  before 
you,  alleged  to  be  his  last  will  and  testament  ?  This  is  a  question  of 
fact  for  you  to  determine,  and  you  must  determine  this  from  the  evi- 
dence before  you.  The  burden  of  showing  that  he  was  of  sound  mind 
at  the  time  aforesaid,  is  upon  the  party,  or  the  parties  presenting  the 
will  for  probate.  If,  after  considering  all  the  evidence  in  the  case, 
and  giving  to  each  and  every  portion  of  it,  such  weigjit  as  in  your 
judgment,  it  is  entitled,  you  should  be  satisfied  that  the  decedent  was 
not  of  sound  mind  at  the  time  aforenaid,  then  you  will  respond  in  the 
negative,  in  finding  upon  this  issue.  If  you  should  be  satisfied  that 
the  decedent  was  at  that  time  of  sound  mind,  you  will  answer  this 
interrogatory  in  the  affirmative.  Of  the  credibiliiy  of  the  testimony, 
gentlemen,  and  of  the  weight  to  be  given  to  it  as  a  whole,  or  to  any 
and  every  part,  you  are  the  sole  judges.  The  Court  has  performed  its 
functions,  so  far  as  this  trial  is  concerned,  in  deciding  what  is  compe- 
tent to  go  before  you  as  evidence,  and  in  instructing  you  as  to  the  law. 

In  determining  the  fact  as  to  whether  the  deceased  was  of  sound 
mind,  you  should  look  alone  to  the  evidence  in  the  case.  To  deter- 
mine what  is  meant  by  sound  mind,  or  its  opposite,  an  unsound  mind, 
is  not  easy.  Insanity  is  difficult  to  define.  You  have  heard  from  the 
experts  (some  of  them  of  the  medical  profession),  examined  before  you, 
that  insanity  has  never  been  properly  defined.  It  is  said  to  be  a  dis- 
ease, a  disease  of  the  mind,  and  as  we  cannot  see  the  mind  nor  get  any 
conception  of  it  from  the  test  of  our  senses,  it  is  difficult  to  define 
either  the  mind  or  any  disease  of  the  mind.  We  know  the  mind  exists 
because  of  its  manifestations,  and  we  must  detect  the  disease,  if  any, 
in  the  same  way.  These  manifestations  of  a  diseased  mind  occur  in 
all  cases  of  unsoundness  of  mind,  from  monomania,  which  is  derange- 
ment on  one  or  more  subjects,  to  dementia,  which  may  be  properly 
called  the  death  of  the  intellect.  The  test  of  insanity  is  such  a  delus- 
ion as  will  cause  the  person  affected  by  it,  to  conceive  something  ex- 
travagant to  exist,  which  has  in  fact  no  existence,  and  he  is  incapable 
of  being  reasoned  out  of  this  belief.     If  this  delusion  exists  as  to  one 
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or  more  objects,  it  ia  caJled  monomania;  if  as  to  all  objecl 
mania.  It  soeme  to  have  been  ae  difficalt  to  name  tl 
properly  as  to  define  them.  The  t«rm  monomania,  li 
pretcd,  means  insanity  on  one  subject.  Yet  that  is  not  tl 
it  is  now  used  to  convey — but  insanity  on  one  or  more  e 
improve  upon  this  nomenclature,  and  to  get  the  words  to  ex] 
more  clearly  intended  to  be  conveyed,  "partial"  and  "gei 
ity  have  been  used  by  many.  And  yet  those  words  aeem 
parados  as  the  others,  for  under  this  classification  we  hav 
and  insane,  at  the  same  time.  I  think  we  may  dispc 
confusion  by  remembering,  it  is  the  idea  we  are  seeli 
words.  And  I  take  it,  that  partial  insanity  and  monoi 
one  and  the  same  thing,  and  the  existence  of  the  disease 
the  mind  may  be  free  to  act  on  all  'other  subjects  as  wel 
mnch  clearness  and  precision  as  if  there  were  no  diseaac 
at  all.  And  therefore  if  monomania  is  established,  it  ia  n 
by  showing  that  the  man  has  capacity  to  transact  ordini 
You  can  t^e  the  latter  fact  into  consideration,  however, 
your  general  conclusions.  You  will  not  confound  eccentn 
sanity.  The  absence  or  presence  of  delusion,  such  as  I  ha 
is  the  test  to  distinguish  them.  It  is  deemed  sufficient  tt 
point,  that  eccentricity  is  manifested  by  extraordinary  or 
duct,  uninfluenced  by  any  delusion,  whilst  insanity  is  ni 
(it  may  be)  the  same  conduct,  always  the  direct  result  of  o 

Now,  gentlemen,  if  you  believe  from  the  evidence  tha 
of  making  this  alleged  will  Mr.  Hawes  was  laboring  nn< 
lusion  or  delusions  on  one  or  more  subjects,  then  he  v 
maniac  and  was  of  unsound  mind.  And  if  you  believe  tl 
omania  had  an  influence  or  might  have  had  an  inflneno 
this  will,  you  will  answer  the  interrogatory  propounded  t< 
subject,  "No."  If,  on  the  contrary,  you  believe  that  atth 
making  of  this  alleged  will  the  deceased  was  laboring  n 
lusion,  you  will  answer  the  interrogatory  in  the  affirmativ 

With  these  views,  gentlemen,  I  think  you  can  underafa 
and  you  will  now  retire  and  make  up  your  verdict  upon  tl 
sented. 

The  Sheriff  was  then  duly  sworn  to  take  chai^  of  t 
thereupon  they  retired  to  the  jury-room  to  deliberate  on  a 

Subsequently  the  jury  returned  into  Court,  and  rendf 
answering  the  several  issues  submitted  to  tbem,  M  follow 

To  the  first  issue — No; 

To  the  second — Yes; 

To  the  third— Yes; 

And  to  the  fourth — Yes. 

Mr.  Pratt  asked  that  the  JU17  be  polled,  which  is  accoi 
and  each  juror,  when  bis  name  is  called,  responds  tha 
verdict. 
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Decree  of  Judge. 

In  the  Probate  Court  of  the  City  and  County  of  San  Francisco,  State  of 

California, 

In  the  Matteb  of  the  Estate 

OF 

HORACE  HAWES,  Deceased.    J 

Whereas,  Albert  Hart  filed  in  this  Court,  on  the  11th  day  of  April, 
A.  D.  1871,  a  document  alleged  by  him  to  be,  and  purporting  to  be  the 
last  will  and  testimony  of  Horace  Hawes,  late  of  the  City  and  County 
of  San  Francisco,  State  of  California,  deceased,  accompanied  with  a 
petition  in  due  form  of  law,  asking  that  said  document  be  admitted  to 
l^robate,  as  and  for  the  last  will  and  testament  of  said  deceased. 

And,  whereas,  in  due  time  thereafter,  and  on  the  9th  day  of  May, 
'A.  D.  1871,  Caroline  Hawes,  the  surviving  wife,  and  one  of  the  heirs-at- 
law  of  said  deceased,  by  her  attorneys,  J.  C.  Bates  and  W.  H.  L. 
Barnes,  filed  with  the  Clerk  of  this  Court,  a  statement  in  writing  of  the 
grounds  of  her  opposition  to  the  Probate  of  said  document  as  afore- 
said, and  at  the  same  time,  to- wit:  May  9th  1871,  duly  filed  her  re- 
qu  st  in  writing  for  a  jury  to  try  the  issues  joined  by  the  filing  of  the 
grounds  of  her  opposition,  as  aforesaid. 

And,  whereas,  in  due  time  thereafter,  and  on  the  28th  day  of  Octo- 
ber, 1871,  issues  of  fact  were  duly  made  up  and  settled  by  this  Court, 
to  be  tried  in  the  same  manner  as  provided  by  law  for  the  trial  of 
issues  of  facts  in  other  cases. 

And,  whereas,  the  trial  of  said  issues  so  settled  and  made  up,  as 
aforesaid,  was  duly  continued  from  time  to  time,  until  the  14th  day  of 
November,  1871,  when  the  same  came  on  to  be  tried,  and  it  appearing 
that  notice  of  the  hearing  of  said  application  for  probate  of  said  al- 
leged will  of  said  deceased  had  been  duly  given  according  to  the  stat- 
ute in  such  cases  made  and  provided,  and  all  parties  interested  in  said 
estate  or  alleged  will  being  duly  represented  by  their  respective  coun- 
sel and  attorneys,  and  it  also  appearing  that  said  Horace  Hawes  died 
in  said  City  and  County,  on  the  12th  day  of  March,  1871,  and  was  a 
resident  of  said  City  and  County  at  the  time  of  his  decease. 

Thereupon  the  Court  proceeded  to  summon  and  impanel  a  jury 
in  the  same  manner  as  is  provided  by  law  for  summoning  and  impan- 
eling trial  jurors  in  the  County  Courts  of  this  State  for  the  trial  of 
civil  actions,  and  on  the  16th  day  of  November,  1871,  a  jury  of  twelve 
persons,  in  all  respects  competent  to  tiy  the  issues  raised,  as  aforesaid, 
were  duly  impanel^  and  sworn  to  try  the  same,  and  the  trial  thereof 
was  had  and  conducted  as  in  other  civil  cases  from  day  te  day,  until 
the  2d  day  of  December,  1871,  to  which  day,  said  trial  of  said  issues 
had  been  duly  continued  from  time  to  time. 

And,  whereas,  on  such  trial  the  following  issues  of  fact  were  sub- 
mitted and  presented  to  said  jury  for  their  special  verdict  on  each  one 
thereof: 

First — Was  the  said  Horace  Hawes,  deceased,  of  sound  and  dis- 
posing mind  at  the  time  of  the  execution  of  such  alleged  will  ? 
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SecoTid — Was  the  said  alle^^  will  signed  Cy  the 
Hawes,  or  hy  anj  person  in  his  presence,  and  by  hia  i 
tion? 

Third —  Was  said  alleged  will  signed  by  said  Horac 
attested,  as  required  by  law  ? 

Fourth —  If  the  said  alleged  will  was  signed  by  said  B 
did  lie  sign  the  same  freely,  without  reatzsint,  undue 
fraudulent  misrepreReDtation  ? 

The  jury  after  hearing  all  the  evidence  on  the  part  < 
neut  and  contestant,  argument  of  counsel  and  inetructi 
Court,  retired  for  deliberation. 

And,  whereas,  the  jury  thereafter  returned  into  Court 
verdict  upon  each  and  every  one  of  the  issues  of  fact  tl 
to  them,  aa  follows  ;  to  the  first  issue,  the  answer  "  no;" 
issue,  the  answer  "  yes;"  to  the  third  issue,  the  answer  ' 
fourth  issue,  the  answer  "  yes." 

It  is  therefore  according  to  the  facts  so  found,  and  tl 
land,  ordered,  adjudged,  decreed  and  determined,  that  tl 
meut  bearing  date  the  2d  of  March,  a.  d.  1671,  and  here 
Court  for  probate,  and  purporting  to  be  the  last  will  an( 
said  Horace  Hawes,  deceased,  is  not  his  last  will  and  b 
that  the  same  is  absolutely  null  and  void,  and  of  no  f< 
whatever,  and  is  not  entitled  to,  or  cannot  be  admitted  t 
the  last  will  and  testament  of  said  Horace  Hawes,  deceased 

Seldem  S.  Wbmht,  P 

Filed,  December  2d,  1871.  John  H&jina,  Clark. 

By  A.  J,  Jkossrb,  De 
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